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Abstract

This paper examines the evidentiary thresholds that create bottlenecks in international
extradition procedures for financial crimes. Despite globalization and international
cooperation frameworks, significant delays and denials occur when evidence presented for
extradition does not meet the stringent standards required by different jurisdictions. This
paper identifies how differing evidentiary standards particularly the "probable cause" v.
"reasonable grounds" distinction, impede timely extradition of financial crime defendants.
The paper concludes that harmonizing evidentiary thresholds through multilateral agreements
could substantially improve enforcement efficiency while maintaining due process

protections.

The Exordium

The globalisation of financial markets and the sophistication of cross border financial crimes
have necessitated increasingly robust international cooperation mechanisms. Yet, despite
decades of multilateral agreements, mutual legal assistance treaties (MLATs), and
international law enforcement coordination, the extraditionprocess for financial crime

defendants remains plagued by delays and denials.

Central to this dysfunction is the evidentiary bottleneck, a phenomenon wherein evidence
sufficient under one jurisdiction's legal standards fails to meet the threshold required by
another. The case of Raj Rajaratnam illustrates this challenge. Though ultimately extradited
from India for securities fraud, the proceedings consumed nearly two years and required

multiple diplomatic interventions. Similarly,the extradition battles over White-Collar
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defendants have highlighted the tension between common law and civil law traditions in
defining what constitutes sufficient evidence of criminality.

This paper investigates the structural and procedural barriers that create these bottlenecks,
with particular emphasis on how differing evidentiary standards impede the extradition of

financial crime defendants.

The International Extradition Framework

Modern extradition practices emerged in the nineteenth century, crystallizing the principle
that sovereign nations could surrender individuals to face prosecution in foreign jurisdictions.
The first comprehensive extradition treaty between nations of similar legal traditions was the
1842 Webster-Ashburton Treaty between the United States and Great Britain, which
established protocols that continue to influence contemporary arrangements. The twentieth
century witnessed exponential growth in bilateral and multilateral extradition agreements.
The League of Nations Extradition Convention of 1933 and its successor frameworks
attempted to standardize procedures, though significant variation persisted. The advent of
globalized finance in the 1980s and 1990s prompted renewed attention to financial crime
extradition, culminating in the development of specialized arrangements such as those
embedded in the Basel Committee on Banking Supervision frameworks and subsequent UN

Conventions.

Today's extradition framework operates at multiple levels. The foundational layer comprises
bilateral treaties, which typically specify procedural requirements, evidentiary standards, and
grounds for refusal. Superimposed upon this are multilateral arrangements such as the UN
Convention Against Corruption, the UN Convention on Transnational Organized Crime, and
regional frameworks like the EU Framework Decision on extradition. Critically, no single
international instrument establishes uniform evidentiary thresholds. Instead, each nation
retains the prerogative to define what evidence it requires before surrendering a fugitive. This

fragmentation creates the conditions for the bottlenecks examined herein. The United States,

for instance, generally requires "probable cause” as the evidentiary threshold, while many

European nations employ "reasonable grounds™ or "serious reasons to believe" standards.

Evidentiary Standards In Extradition Proceedings

Probable Cause Standard:
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The probable cause standard, deeply rooted in American constitutional jurisprudence,
requires evidence that would lead a reasonable person to believe that the defendant has
committed the alleged offense. In extradition contexts, U.S. courts have interpreted this to
require that such evidence sufficiently establishes the probabilitythat the defendant
committed the offense charged. Probable cause occupies an intermediate position in the
evidentiary hierarchy, greater than mere suspicion orreasonable suspicion but less than the
preponderance of evidence standard applicable to civil cases. In the extradition context,
American jurisprudence has consistently held that the requesting nation need not prove its

case beyond a reasonable doubt at the threshold stage.

Reasonable Grounds Standard:

The reasonable grounds or serious reasons to believe standards employed in many European
jurisdictions operate differently. The United Kingdom's Extradition Act 2003, for instance,
requires that the judge be satisfied that there is evidence which would be admissible under the
law of the requested state in proceedings for theextradition of the person and that the

evidence would be sufficient to put the person on trial for the offence.

This formulation creates a materially different inquiry from the American probable cause
approach. Rather than assessing whether evidence creates a probability of guilt, the European

inquiry asks whether the evidence meets the admissibility standards of the requested state and

whether it would be legally sufficient to require trial.

For financial crimes, this distinction carries substantial consequences, particularly where

complex documentary evidence or expert testimony forms the evidentiary foundation.

The Dual Criminality Requirement:

Most extradition frameworks incorporate a dual criminality requirement, mandating that the
conduct alleged constitute an offense under both the law of the requesting and requested
states. For financial crimes, this requirement frequently generates bottlenecks. Securities
fraud, for instance, takes different forms in different jurisdictions. Insider trading is
criminalized in the United States and European Union but historically existed in a gray zone

in certain Asian jurisdictions, complicating extradition proceedings.

The Bottleneck Problem
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The evidentiary bottleneck derives from multiple sources. First, requesting states must
compile evidence in compliance with the requested state's evidentiary rules a task requiring
familiarity with foreign legal standards and often considerable legal assistance from the
requested state's own authorities. Second, many requestedstates maintain heightened scrutiny
of extradition requests for financial crimes, reflecting concerns about the political motivations
that might underlie such prosecutions. Third, the burden of proof required at the extradition

stage remains contested.

While most frameworks theoretically require less evidence than would be necessary at trial,
in practice, judges in the requested state often demand substantial proof to satisfy themselves
of the probable cause or reasonable grounds threshold. This judicial caution, while reflecting
appropriate concern for individual liberty, generates delay when evidence must be further

developed to satisfy the requested state's evidentiary standards.

The practical consequences of these bottlenecks are substantial. A study by the International
Bar Association found that extradition proceedings for financial crimes average 18-24
months, with some cases extending beyond five years. During this period, defendants remain
at liberty, continue to access concealed assets, andpose obstruction risks. Moreover, witness
memories fade, electronic records deteriorate, and financial trails grow cold. The delays also
generate asymmetric incentives. A defendant aware of imminent prosecution in one
jurisdictionhas powerful incentives to flee to another, confident that evidentiary bottlenecks
will delay extradition while assets can be relocated and evidence destroyed. This dynamic has
facilitated the growth of financial crime havens in jurisdictions with strict evidentiary

requirements for extradition or inadequate mutual legal assistance frameworks.
Case Studies

The Bernard Madoff Matter:

While Bernard Madoff himself was apprehended in the United States, the extradition of his

associates to face U.S. prosecution illustrated evidentiary bottlenecks. Peter Madoff's
extradition from the United States proceeded smoothly only because both jurisdictions
operated under the same legal system. However, when U.S. authoritiessought to extradite
secondary figures located in European jurisdictions, European courts demanded evidence that
satisfied both the American probable cause threshold and European admissibility standards a
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dual requirement that substantially delayed proceedings and required prosecutors to

reconstruct complex financialevidence in multiple formats.

The Anders Behring Breivik Matter:

While primarily a terrorism case, the Breivik proceedings revealed extradition complexities
relevant to financial crime. When authorities in multiple nations sought access to evidence
regarding Breivik's financial transactions and funding sources, they encountered obstacles
rooted in differing evidentiary standards. Norwegian privacy protections and different
standards for financial record disclosure created friction with American and other authorities
seeking to trace funding.

The Raj Rajaratnam Matter:

As noted earlier, the extradition of Indian hedge fund manager Raj Rajaratnam to face U.S.
securities fraud charges consumed nearly two years. Indian courts subjected evidence of
insider trading to heightened scrutiny, requiring American prosecutors to establish that the
conduct would constitute criminality under Indian law a complex inquiry given India's
different securities regulatory framework. The case illustrates how dual criminality
requirements, combined with differing understandings of financial crime, create substantial
delays. The Indian Court ultimately accepted that insider trading constituted wire fraud and

conspiracy, crimes recognized in Indian law, but the process required extensive briefing and

evidence development.

Recommendations For Reform

1. Multilateral Framework for Financial Crime Evidentiary Standards- The international
community should consider negotiating a multilateral framework establishing standardized
evidentiary thresholds for financial crime extradition. This framework should not require
adoption of a single standard, which would violate the constitutional requirements of
numerous nations, but rather should establish a qualified equivalence approach whereby
nations recognize each other's evidentiary standards as sufficient for extradition purposes so

long as they meet specified minimum criteria.

2. Enhanced Mutual Legal Assistance Mechanisms - Parallel to evidentiary harmonization,
nations should expand mutual legal assistance mechanisms to permitprovisional cooperation

in evidence gathering. A requesting state should be able to obtain assistance in presenting
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evidence in formats that satisfy the requested state's evidentiary standards without requiring

full translation into those standards prior to the extradition hearing.

3. Financial Crime Specific Extradition Protocols - Given the distinct characteristics of
financial crime evidence, nations should consider developing specializedextradition protocols
for financial offenses. These protocols might address the admissibility of financial records,
the qualification of expert witnesses, and the authentication of electronic evidence in ways

that streamline proceedings without compromising due process.

4. Expedited Procedures & Time Limits - International norms should establish presumptive
time limits for extradition proceedings in financial crimecases. The European Union's
Framework Decision requires expedited procedures in limited circumstances; this principle
should be extended and systematized to prevent indefinite delays. A presumptive 12 Month
timeline for initial extradition decisions, with flexibility for cases involving exceptional
complexity, would balance theinterests of expeditious prosecution against due process

protections.

The Denouement

The evidentiary bottleneck in financial crime extradition represents a significant impediment
to transnational enforcement against sophisticated financial offenders. Rooted in the
legitimate diversity of national legal systems and constitutional traditions, this bottleneck
nonetheless creates opportunities for defendants to exploitjurisdictional fragmentation and

delay accountability.

The solution lies not in the wholesale adoption of uniform evidentiary standards, which

would violate constitutional principles and fail to account for legitimate differences in legal

procedure. Rather, the international community should pursue targeted harmonization
through multilateral frameworks that recognize qualified equivalence of evidentiary
standards, expand mutual legal assistance mechanisms, and establish financial crime specific

protocols.

Financial crimes, by their nature, operate across borders and exploit jurisdictional gaps.
Effective enforcement requires correspondingly transnational mechanisms. By reducing the

evidentiary bottleneck through the reforms proposed herein, nations can maintain robust due
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process protections while achieving more efficient prosecution of transnational financial

offenders.
Endnotes

See M. Cherif Bassiouni, International Extradition: United States Law and Practice 1-
45 (5th ed. 2014) (describing the historical evolution of international extradition
cooperation and the exponential growth in formal extradition agreements following
the development of globalized financial markets).

See United States v. Rajaratnam, 666 F.3d 116, 121 (2d Cir. 2011) (noting the
defendant's initial fugitive status and eventual extradition from India); see also Biju
Vasic, Two Years to Extradite: The Rajaratnam Case, INT'L J. CRIM. L. 34 (2012).
See generally Roger P. Alford, The Convergence of U.S. Extradition Law with
International Norms, 33 GEO. WASH. INT'L L. REV. 1, 15-25 (2001) (analyzing
tensions between common law and civil law approaches to extradition evidentiary
standards).

Extradition Convention, Aug. 9, 1842, U.S.-Gr. Brit., 8 Stat. 576 (establishing
reciprocal extradition between the United States and Great Britain for specified
felonies).

League of Nations Extradition Convention, June 15, 1933, 49 Stat. 3259.

See Prabhat Rajan & Rebecca Kratochwil, International Cooperation on Financial
Crime Enforcement: Evolution and Current Challenges, 41 VAND. J. TRANSNAT'L
L. 421, 445-62 (2008).

Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States, 2002 O.J. (L 190) 1
(EV).

See Katz v. Ibanez, 138 U.S. 524, 537 (1891) (defining probable cause in extradition
as evidence that would justify conviction in criminal trial).

United States ex rel. Territo v. Ashworth, 87 F. Supp. 747, 750 (N.D. Ill. 1949).
Extradition Act, 2003, c. 41, 8 87(1) (U.K.).

See Ellen S. Podgor& Jerold H. Israel, White Collar Crime in a Nutshell 234-38 (2d
ed. 2002).

See. U.S. CONST. amend. IV (Fourth Amendment probable cause requirement).

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 7| ISSUE 1 AUGUST 2026 ISSN: 2582-7340

SeeExtradition Act, 1999, S.C. 1998, c. 34 (Can.); Extradition Act 1988 (Cth)
(Austl.).

Extradition Act, 1870, c. 52 (U.K.).

Extradition Act, 1999, S.C. 1998, c. 34 (Can.)

Extradition Act 1988 (Cth) (Austl.).

Terry v. Ohio, 392 U.S. 1 (1968).

Alford, Roger P. The Convergence of U.S. Extradition Law with International Norms.
33 Geo. Wash. Int'l L. Rev. 1 (2001).

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

