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Abstract

The increasing use of digital technologies and the expansion of global trade have
significantly changed the nature of intellectual property (IP) disputes. As innovations become
more complex and commercial transactions increasingly cross-national borders, resolving
intellectual property conflicts through traditional litigation has become time-consuming,
expensive, and often ineffective. In this context, Alternative Dispute Resolution (ADR) has
emerged as a practical and efficient means of resolving IP disputes while preserving
commercial relationships and protecting valuable intellectual assets.This paper examines the
growing role of ADR in the field of Intellectual Property Rights (IPR) by analysing the legal
and practical issues associated with arbitration, mediation, conciliation, and negotiation. It
discusses important concerns such as arbitrability, confidentiality, procedural fairness, and
the enforcement of settlements and arbitral awards. The study also evaluates the contribution
of the World Intellectual Property Organisation (WIPO) Arbitration and Mediation Center in
resolving both domestic and cross-border IP disputes.Using a doctrinal research
methodology, the paper analyses relevant legislation, judicial decisions, and comparative
legal practices to assess the effectiveness of ADR in intellectual property disputes. It argues
that ADR provides a flexible, cost-effective, and commercially suitable alternative to
litigation, enabling parties to resolve disputes more quickly while encouraging innovation and
safeguarding intellectual property. The paper concludes that a stronger legal and institutional
framework supporting ADR is essential to address the challenges posed by emerging
technologies and the digital economy. Integrating ADR into intellectual property enforcement
will not only improve access to justice but also contribute to a more efficient and innovation-

friendly legal system.
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1. Introduction

The growing complexity of commercial transactions and technological innovation has
transformed the manner in which legal disputes are resolved, particularly in the field of
Intellectual Property Rights (IPR). Since the 1980s, Alternative Dispute Resolution (ADR)
has gained widespread recognition across jurisdictions as an effective substitute for
conventional litigation. Its increasing acceptance stems from its ability to provide timely,
cost-effective, and binding solutions while reducing the procedural delays commonly
associated with court proceedings. Over the years, ADR has evolved from being an
alternative mechanism to becoming an integral part of modern dispute resolution systems,
especially in commercial and intellectual property matters.Intellectual property has become
one of the most valuable assets in today's knowledge-driven economy. Innovations, creative
works, trademarks, patents, industrial designs, and trade secrets form the foundation of
economic growth, technological advancement, and global competitiveness. As businesses
increasingly operate across international borders, disputes relating to the ownership, use,
licensing, and infringement of intellectual property have become more frequent and legally

complex. Issues involving patent infringement, copyright violations, trademark conflicts, and

technology transfer often require specialised knowledge and swift resolution to prevent

commercial losses and protect innovation.Traditional litigation, although indispensable in
many circumstances, frequently proves to be an expensive, time-consuming, and adversarial
process. Intellectual property disputes often involve confidential business information,
technical evidence, and cross-border legal issues, making judicial proceedings both
cumbersome and commercially disruptive. Differences in national intellectual property laws
and jurisdictional limitations further complicate the resolution of international disputes,
resulting in uncertainty and increased litigation costs.Against this backdrop, Alternative
Dispute Resolution has emerged as a practical and commercially viable mechanism for
resolving intellectual property disputes. ADR encompasses a range of consensual processes,
including negotiation, mediation, conciliation, and arbitration, each designed to provide
parties with greater procedural flexibility and autonomy. These mechanisms enable disputing
parties to resolve conflicts more efficiently while preserving business relationships,
maintaining confidentiality, and reducing the financial and procedural burdens associated
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with litigation.It analyses the legal framework governing ADR in intellectual property
matters, evaluates its advantages and limitations, and explores its significance in promoting
innovation, protecting intellectual assets, and ensuring efficient dispute resolution in an

increasingly interconnected digital economy.
A. Scope of the Research

The present study is confined to examining the role of Alternative Dispute Resolution (ADR)
in the protection and enforcement of Intellectual Property Rights (IPR). It investigates
whether ADR mechanisms are capable of addressing the growing challenges posed by
technological innovation, digital commerce, and cross-border intellectual property disputes.
The research primarily focuses on the legal dimensions of arbitration, mediation, conciliation,
and negotiation in resolving disputes involving patents, copyrights, trademarks, industrial
designs, and other forms of intellectual property.The study also considers the institutional
framework supporting ADR, including the contribution of specialised organisations such as
the World Intellectual Property Organisation (WIPO) Arbitration and Mediation Center and
other recognised dispute resolution institutions. It examines the extent to which these
institutions have facilitated quicker, confidential, and commercially efficient settlement of
intellectual property disputes.Further, the research analyses the statutory provisions, judicial
pronouncements, and international instruments governing the use of ADR in intellectual
property matters. Comparative reference is made to selected jurisdictions to understand
evolving global practices and to evaluate their relevance within the Indian legal framework.
Particular emphasis is placed on identifying the legal and practical challenges that arise while
applying ADR to intellectual property disputes, especially issues concerning arbitrability,
enforcement of awards, confidentiality, and cross-border enforcement.Finally, the study
evaluates selected domestic and international case studies where ADR has been successfully
employed in resolving intellectual property disputes. The objective is not merely to examine

the existing legal framework but also to assess whether ADR can effectively complement

traditional litigation and contribute towards a more efficient, innovation-oriented intellectual

property regime.
B. Types of Alternative Dispute Resolution Mechanisms

Arbitration
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Arbitration is one of the most widely recognised forms of Alternative Dispute Resolution
(ADR), particularly in commercial and intellectual property disputes. It is a consensual
process in which the disputing parties voluntarily agree to submit their dispute to one or more
independent and impartial arbitrators, whose decision, known as an arbitral award, is legally
binding upon the parties. Unlike traditional court proceedings, arbitration offers greater
procedural flexibility, allows parties to select arbitrators possessing technical expertise, and
ensures confidentiality throughout the proceedings.The legal framework governing
arbitration in India has evolved significantly over time. Earlier legislation included the
Arbitration Act, 1940, the Arbitration (Protocol and Convention) Act, 1937, and the Foreign
Awards (Recognition and Enforcement) Act, 1961, which separately governed domestic and
international arbitration. In order to modernise arbitration law and align it with international
standards, India enacted the Arbitration and Conciliation Act, 1996, based substantially on
the UNCITRAL Model Law on International Commercial Arbitration, 1985. The Act
consolidated the earlier statutes into a single comprehensive legislation governing domestic
arbitration, international commercial arbitration, conciliation, and the recognition and
enforcement of foreign arbitral awards. Subsequent amendments in 2015, 2019, and 2021

have further strengthened India's arbitration regime by promoting institutional arbitration,

reducing judicial intervention, and ensuring the speedy resolution of disputes?.

Mediation

Mediation is a voluntary and non-adjudicatory dispute resolution process in which an
impartial third person, known as the mediator, facilitates communication and negotiations
between the disputing parties to enable them to reach a mutually acceptable settlement.
Unlike an arbitrator or a judge, the mediator does not impose a binding decision or determine
the rights and liabilities of the parties. Instead, the mediator assists the parties in identifying
their interests, clarifying misunderstandings, exploring possible solutions, and negotiating a
settlement that is acceptable to both sides.The enactment of the Mediation Act, 2023 has
significantly strengthened the legal framework governing mediation in India by providing
statutory recognition to mediated settlement agreements, encouraging institutional mediation,

and promoting mediation as a preferred method for resolving commercial disputes.

Negotiation and Conciliation

2AlthafMarsoof et al., Intersections Between Intellectual Property and Dispute Resolution, in Handbook of
Intellectual Property Research 215 (2021), https://doi.org/10.1093/0s0/9780198826743.003.0015
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Negotiation represents the most flexible and informal method of dispute resolution, allowing
parties to communicate directly with one another in an attempt to settle their differences
without the involvement of a neutral third party. The process enables parties to retain
complete control over both the procedure and the final outcome, making it one of the least
expensive and quickest methods of resolving disputes. In many commercial transactions,
negotiation serves as the initial stage of dispute resolution and frequently prevents disputes
from escalating into litigation or arbitration. Conciliation, although similar to mediation,
involves a greater degree of participation by the neutral conciliator. In conciliation
proceedings, the conciliator actively assists the parties by suggesting possible settlement
terms, proposing solutions, and facilitating constructive dialogue between the disputing
parties. However, any settlement reached remains entirely voluntary and becomes binding
only upon the consent of all parties involved.In India, conciliation is governed by Part 111 of
the Arbitration and Conciliation Act, 1996, which establishes a structured legal framework
for conducting conciliation proceedings and recognising settlement agreements. Negotiation
and conciliation are particularly effective in intellectual property disputes arising from
licensing arrangements, royalty payments, technology transfer agreements, research
collaborations, software development contracts, and other commercial relationships were
maintaining goodwill and preserving future business cooperation are of considerable
importance. Their flexibility, confidentiality, and cost-effectiveness make them indispensable

components of the modern Alternative Dispute Resolution framework.

I1. Significance and Evolution of Online Dispute Resolution

The rapid growth of the digital economy has fundamentally changed the manner in which

commercial transactions are conducted and legal disputes arise. With the widespread use of e-
commerce platforms, digital marketplaces, cloud computing, artificial intelligence,
blockchain technology, and online licensing arrangements, disputes relating to intellectual
property increasingly occur in virtual environments. Conventional methods of dispute
resolution, particularly court litigation, often struggle to address these disputes effectively
due to procedural delays, high costs, territorial jurisdiction issues, and the technical nature of
digital transactions. These challenges have accelerated the development and acceptance of
Online Dispute Resolution (ODR) as an innovative mechanism for resolving disputes arising
in the digital age.Online Dispute Resolution represents the integration of Alternative Dispute
Resolution processes with modern information and communication technologies. It enables
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parties to negotiate, mediate, conciliate, or arbitrate disputes through digital platforms
without requiring physical meetings or courtroom appearances. By conducting proceedings
through secure online communication tools, document-sharing systems, and virtual hearings,

ODR significantly reduces the time and expense involved in dispute resolution while making

justice more accessible to parties located in different jurisdictions®.

International organisations and specialised dispute resolution institutions have played a
crucial role in promoting the adoption of ODR for intellectual property disputes. The World
Intellectual Property Organization (WIPO) Arbitration and Mediation Center has successfully
incorporated online procedures into its arbitration and mediation services, particularly for
disputes involving domain names, technology licensing, research collaborations, software
development, and cross-border commercial agreements. Similarly, many arbitral institutions
have increasingly adopted virtual hearings and electronic case management systems,

demonstrating the growing acceptance of technology-assisted dispute resolution.

In India, the significance of Online Dispute Resolution has gained considerable recognition in
recent years. The NITI Aayog Report on Designing the Future of Dispute Resolution: The
ODR Policy Plan for India (2021) identified ODR as an essential mechanism for improving
access to justice by reducing costs, overcoming geographical barriers, and ensuring speedy
dispute resolution. The report emphasised that digital dispute resolution can complement the
existing judicial system, particularly in commercial and technology-related disputes where
timely resolution is crucial. The constitutional objective of ensuring equal access to justice
under Article 39A of the Constitution of India further supports the adoption of ODR as an
accessible and affordable dispute resolution mechanism. By eliminating geographical
limitations and simplifying procedural requirements, ODR contributes towards making legal
remedies available to individuals and businesses irrespective of their location. Moreover,
statutory developments such as the Arbitration and Conciliation Act, 1996, the Commercial
Courts Act, 2015, and the Mediation Act, 2023 provide a supportive legal framework for the
increasing use of technology in dispute resolution. The evolution of Online Dispute
Resolution reflects a broader transformation in legal systems from conventional, court-centric
models towards technology-enabled, user-oriented justice delivery. As intellectual property

disputes continue to increase in volume and complexity within the digital economy, ODR is

®Heike Wollgast & Ignacio de Castro, WIPO Mediation: Resolving International Intellectual Property and
Technology Disputes Outside the Courts, in Mediation in International Commercial and Investment Disputes
(Catharine Titi & Katia Fach Gomez eds., 2019).
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likely to become an indispensable component of the legal framework governing innovation

and commercial transactions.
I1l. ADR in the Intellectual Property Regime

The application of Alternative Dispute Resolution (ADR) within the intellectual property
regime has gained considerable importance as an effective means of resolving disputes
involving copyrights, patents, trademarks, and licensing agreements. ADR mechanisms
provide parties with a flexible, confidential, and cost-effective alternative to conventional
litigation, particularly in disputes that involve commercial relationships or technical

complexities®.
A. Copyright Disputes and ADR

Copyright protects the original expression of ideas by granting exclusive rights to the creator
over the use and reproduction of the work. Disputes generally arise when one party alleges
that another has unlawfully copied or reproduced a substantial part of the copyrighted work.
The primary issue in such cases is determining whether the alleged work is sufficiently
original or whether it constitutes an infringement of the existing copyrighted work. Such
disputes are well suited for resolution through ADR mechanisms. Arbitration and mediation
enable parties to obtain a speedy and efficient resolution while benefiting from the expertise
of neutral third parties possessing specialised knowledge in copyright law and related
technical fields. Where the dispute involves highly technical or specialised issues, the
arbitrator or mediator may also seek the assistance of independent experts to evaluate the

evidence and provide professional opinions. This enables complex copyright disputes to be

resolved more effectively while avoiding lengthy and expensive court proceedings®.

B. ADR in Patent Disputes

Patent disputes often involve highly specialised fields such as biotechnology,
pharmaceuticals, information technology, electronics, and software development. Owing to
their technical complexity, these disputes frequently require expert knowledge to understand

the scientific and technological issues involved. ADR mechanisms, particularly arbitration,

4Sing., Intellectual Prop. Off., Singapore and WIPO Centre Collaborate to Reduce Copyright Dispute Mediation
Costs for Creative Community, lastly visited on October 21, 2025.

SScott H. Blackman et al. "Alternative Dispute Resolution in Commercial Intellectual Property Disputes." The
American University Law Review, 47 (1998): 5.
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enable parties to appoint arbitrators or independent experts possessing specialised technical
expertise, thereby facilitating a more informed and efficient resolution of patent-related
disputes.In addition to technical expertise, ADR offers a cost-effective alternative to
conventional litigation. Studies indicate that arbitration proceedings generally involve
substantially lower costs than patent infringement litigation while also ensuring quicker
disposal of disputes. Consequently, ADR has become a preferred mechanism for resolving
commercial patent disputes, particularly those arising from licensing agreements, technology

transfer arrangements, royalty claims, and patent infringement.
C. ADR in Commercial Trademark Disputes

Trademark disputes commonly arise when one party adopts a mark that is identical or
deceptively similar to an existing trademark, creating a likelihood of confusion among
consumers regarding the source or origin of goods or services. Such disputes often affect the
goodwill and commercial reputation associated with a trademark.Alternative Dispute
Resolution provides parties with an opportunity to resolve these disputes through negotiation,
mediation, or arbitration without engaging in prolonged litigation. Through mutual
discussions and the assistance of a neutral third party, parties may agree to modify the
disputed trademark, adopt coexistence arrangements, or revise branding strategies in a

manner that adequately distinguishes the competing marks. Such settlements protect the

commercial interests of both parties while minimising business disruption and preserving

valuable commercial relationships.
D. ADR in International Intellectual Property Disputes

International intellectual property disputes present unique challenges because they frequently
involve parties from different jurisdictions governed by diverse legal systems and varying
standards of intellectual property protection. Differences in national laws, procedural rules,
and enforcement mechanisms often complicate the resolution of cross-border disputes.
Alternative Dispute Resolution has emerged as an effective mechanism for resolving such
disputes by providing a neutral, flexible, and internationally recognised forum. International
organisations such as the World Intellectual Property Organization (WIPO) and dispute
settlement mechanisms established under the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) and the World Trade Organization (WTO) provide

structured procedures for resolving cross-border intellectual property disputes. These
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mechanisms facilitate efficient dispute resolution while promoting consistency, international

cooperation, and effective protection of intellectual property rights across jurisdictions.

IV. International Perspective on Alternative Dispute Resolution in Intellectual Property

Disputes

The increasing internationalisation of commerce, technological innovation, and digital
transactions has transformed the nature of intellectual property disputes. Intellectual property
rights are no longer confined to domestic markets but are frequently exploited through cross-
border licensing agreements, technology transfer arrangements, research collaborations,
franchising, software development, and e-commerce. Consequently, disputes often involve
multiple jurisdictions, diverse legal systems, and conflicting procedural rules. In this context,
Alternative Dispute Resolution (ADR) has emerged as an internationally recognised
mechanism for resolving intellectual property disputes in a manner that is efficient,

confidential, and commercially viable.
A. World Intellectual Property Organisation (WIPQ) Arbitration and Mediation Center

The World Intellectual Property Organisation (WIPQ) established the WIPO Arbitration and
Mediation Center in 1994 to provide specialised ADR services for intellectual property and
technology-related disputes. The Centre administers disputes involving patents, trademarks,
copyrights, industrial designs, trade secrets, software licensing, domain names, research
collaborations, technology transfer agreements, and entertainment contracts.Unlike
conventional litigation, WIPO proceedings are designed to be flexible, confidential, and cost-
effective. Parties are permitted to choose arbitrators or mediators possessing technical
expertise relevant to the dispute, thereby ensuring informed decision-making. The Centre has

become one of the most respected international institutions for resolving intellectual property

disputes involving both private entities and multinational corporations®.

B. ADR Procedures Administered by WIPO

The WIPO Arbitration and Mediation Center offers a range of dispute resolution mechanisms

tailored to the needs of parties engaged in intellectual property disputes.

8J. Cooper et al., Resolving Intellectual Property Problems through Alternative Dispute Resolution, California
Western School of Law Legal Studies Research Paper Series (2014).

& Susan Blake, Julie Browne & Stuart Sime, A Practical Approach to Alternative Dispute Resolution 25-28 (2d
ed. 2012).
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Mediation is a voluntary and non-binding process in which a neutral mediator assists the

parties in negotiating a mutually acceptable settlement without imposing any decision.

Arbitration enables parties to submit their dispute to one or more independent arbitrators

whose final award is legally binding and enforceable.

Expedited Arbitration provides a simplified arbitration process with shorter timelines,
reduced procedural requirements, and lower costs, making it particularly suitable for urgent

commercial disputes.

Mediation followed by Arbitration (Med-Arb) combines the advantages of mediation and
arbitration. Parties initially attempt to settle the dispute amicably through mediation, and if no
settlement is reached, the unresolved issues are referred to arbitration for a binding

determination.

Expert Determination is another specialised procedure frequently utilised in technical
intellectual property disputes. Independent experts possessing specialised scientific or
technical knowledge determine specific factual or technical issues, particularly in disputes

involving patents, software, biotechnology, telecommunications, and engineering.
C. International Treaties Supporting Intellectual Property Protection

Several international treaties have significantly influenced the development of intellectual

property protection and dispute resolution across jurisdictions’.

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), 1994,
administered by the World Trade Organization (WTO), establishes minimum standards for
the protection and enforcement of intellectual property rights among member States.
Although the Agreement does not mandate the use of ADR, its emphasis on effective
enforcement has encouraged countries to adopt efficient dispute resolution mechanisms,

including arbitration and mediation.

The Berne Convention for the Protection of Literary and Artistic Works, 1886, provides
international protection for copyright without requiring formal registration, thereby

facilitating cross-border enforcement of authors' rights.

"Heike Wollgast & Ignacio de Castro, WIPO Mediation: Resolving International Intellectual Property and
Technology Disputes Outside the Courts, in Mediation in International Commercial and Investment Disputes
(Catharine Titi & Katia Fach Gomez eds., 2019).
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The Paris Convention for the Protection of Industrial Property, 1883, establishes important
principles governing patents, trademarks, industrial designs, and unfair competition,

including national treatment and priority rights.

The Patent Cooperation Treaty (PCT), 1970, simplifies the process of seeking patent

protection across multiple jurisdictions through a unified international filing system.

The Madrid Protocol Relating to the International Registration of Marks enables trademark

owners to obtain protection for their marks in multiple member countries through a single

international application, thereby reducing procedural complexity®.

D. International Enforcement of Arbitral Awards

One of the principal reasons for the growing popularity of arbitration in international
intellectual property disputes is the enforceability of arbitral awards across national
boundaries. The Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 1958 (New York Convention) provides a uniform legal framework for recognising
and enforcing arbitral awards Iin contracting States.India has incorporated the provisions of
the New York Convention through the Arbitration and Conciliation Act, 1996, thereby
enabling foreign arbitral awards relating to intellectual property licensing, technology
transfer, franchising, and commercial agreements to be recognised and enforced within India.
This significantly enhances the confidence of foreign investors and multinational

corporations in selecting arbitration as their preferred dispute resolution mechanism.
E. Comparative Position in Various Jurisdictions
United States

The United States has witnessed extensive use of ADR in intellectual property disputes,
particularly those involving patents, software, copyrights, trade secrets, and technology
licensing agreements. Institutions such as the American Arbitration Association (AAA) and
Judicial Arbitration and Mediation Services (JAMS) administer specialised intellectual
property arbitrations involving complex commercial disputes. Mediation is also frequently

encouraged by federal courts before the commencement of trial.

8P, Kumari, Intellectual Property Rights and Innovation: A Study of India's Legal Framework, Indian J.L.
(2023), https://doi.org/10.36676/ijl.2023-v1i1-02, lastly visited on October 23, 2025.
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United Kingdom

The United Kingdom strongly supports mediation and arbitration in commercial intellectual
property disputes. The Intellectual Property Enterprise Court (IPEC) encourages parties to
consider ADR before proceeding with litigation. Courts may impose adverse cost
consequences where parties unreasonably refuse mediation, thereby promoting amicable

settlement of disputes.
European Union

The European Union actively promotes mediation in commercial disputes through the
Directive 2008/52/EC on Certain Aspects of Mediation in Civil and Commercial Matters.
Many European jurisdictions encourage mediation and arbitration for intellectual property
disputes, particularly those involving licensing agreements, technology transfer, and cross-

border commercial transactions®.
Singapore

Singapore has emerged as one of the world's leading centres for international arbitration and
mediation. The Singapore International Arbitration Centre (SIAC) and the Singapore
International Mediation Centre (SIMC) provide specialised services for resolving
international intellectual property and technology disputes. Singapore's arbitration-friendly

legal framework has made it a preferred venue for multinational commercial disputes.
China

China has significantly strengthened its intellectual property dispute resolution framework

through specialised intellectual property courts and an increasing reliance on mediation and

arbitration. Institutions such as the China International Economic and Trade Arbitration
Commission (CIETAC) administer numerous intellectual property disputes involving

domestic and international parties.
V. Intellectual Property Rights and Alternative Dispute Resolution in India

The legal framework governing Intellectual Property Rights (IPR) in India has undergone

substantial transformation over the years in response to technological advancement, industrial

%], Cooper et al., Resolving Intellectual Property Problems through Alternative Dispute Resolution, California
Western School of Law Legal Studies Research Paper Series (2014).
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growth, and international trade obligations. Although intellectual property has gained
significant commercial importance in recent decades, its legislative foundations in India can
be traced to the colonial period. The earliest attempt to protect inventions was made through
Act VI of 1856, modelled on the British Patent Law of 1852, which conferred exclusive
rights upon inventors for a limited duration. Over time, India's intellectual property regime
evolved through successive legislative reforms, resulting in the enactment of specialised
statutes such as the Patents Act, 1970 (as amended in 2005), the Copyright Act, 1957, the
Trade Marks Act, 1999, the Geographical Indications of Goods (Registration and Protection)
Act, 1999, and the Designs Act, 2000. These enactments collectively provide a
comprehensive legal framework for the creation, protection, and enforcement of intellectual
property rights in India.The development of Alternative Dispute Resolution (ADR) has
followed a similarly progressive path. Although methods such as negotiation, mediation, and
arbitration have historically existed in India through customary and community-based dispute
resolution practices, the formal legal recognition of arbitration began during the colonial era
with the Bengal Regulation of 1772. This was followed by the Indian Arbitration Act, 1899,
which applied only to the Presidency Towns of Bombay, Madras, and Calcutta. Subsequent
legislative reforms culminated in the enactment of the Arbitration and Conciliation Act, 1996,
which was modelled on the UNCITRAL Model Law on International Commercial
Arbitration. The enactment of the Mediation Act, 2023 has further strengthened India's ADR

framework by providing statutory recognition to mediation and establishing a structured

mechanism for the settlement of disputes through consensual processes®®.

The Indian legal system has increasingly recognised the importance of integrating ADR into
commercial dispute resolution. The Commercial Courts Act, 2015, particularly Section 12A,
encourages mandatory pre-institution mediation in specified commercial disputes before
initiating litigation. Similarly, Section 89 of the Code of Civil Procedure, 1908, empowers
civil courts to refer appropriate disputes to arbitration, mediation, conciliation, or judicial
settlement whenever an amicable resolution appears possible. These statutory provisions
reflect the legislative intent to promote consensual dispute resolution and reduce the burden
on the judiciary.Despite these developments, the application of ADR to intellectual property

disputes continues to generate significant legal debate.

19Susan Blake, Julie Browne & Stuart Sime, A Practical Approach to Alternative Dispute Resolution 25-28 (2d
ed. 2012).
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V1. Judicial Recognition of ADR in Intellectual Property Disputes

The Indian judiciary has consistently encouraged the use of Alternative Dispute Resolution
(ADR) for the efficient settlement of intellectual property disputes, particularly those arising
from contractual and commercial relationships. Courts have recognised that ADR not only
reduces the burden on the judicial system but also offers parties a faster, confidential, and

cost-effective mechanism for resolving disputes while preserving commercial relationships.

A significant judicial development in this regard is the decision of the Bawa Masala Co. v.
Bawa Masala Co. Pvt. Ltd.*. In this case, the Delhi High Court endorsed the use of Early
Neutral Evaluation (ENE) as an effective dispute resolution technique in intellectual property
litigation. Invoking Section 89 of the Code of Civil Procedure, 1908, the Court emphasised
that disputes capable of amicable settlement should be referred to appropriate ADR
mechanisms before proceeding with prolonged litigation. The judgment reflected the
judiciary's commitment to promoting consensual dispute resolution and highlighted the

importance of integrating ADR into intellectual property enforcement.

Similarly, in Suresh Dhanuka v. Sunita Mohapatra'?, the Supreme Court of India recognised

the enforceability of arbitration agreements in disputes arising out of intellectual property
assignments. The Court did not object to the parties referring their dispute to arbitration
where the controversy arose from rights and obligations contained in a deed of assignment.
The decision reaffirmed the principle that contractual disputes relating to intellectual
property, particularly those involving licensing, assignment, royalty payments, and
commercial exploitation of intellectual property rights, are generally capable of being
resolved through arbitration, provided they concern rights in personam rather than questions

involving the validity or grant of statutory intellectual property rights.

These judicial pronouncements demonstrate the progressive approach adopted by Indian
courts towards ADR in intellectual property matters. By recognising the suitability of
arbitration, mediation, and other consensual dispute resolution mechanisms in appropriate
cases, the judiciary has strengthened the legal framework governing intellectual property
disputes while promoting speedy justice, commercial certainty, and effective enforcement of

contractual rights.

112007 (35) PTC 447
12(2012) 1 SCC 578 (India)
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 7| ISSUE 1 AUGUST 2026 ISSN: 2582-7340

The growing number of intellectual property disputes has highlighted the limitations of
conventional litigation in delivering timely and effective justice. Recognising the commercial
importance of intellectual property, the Hon'ble Supreme Court of India in M/s Shree

Vardhman Rice & General Mills v. M/s Amar Singh Chawalwala® emphasised that disputes

relating to intellectual property should be disposed of expeditiously. The Court observed that
trial courts should avoid unnecessary adjournments and interim injunctions that delay the
adjudication process, as prolonged litigation may adversely affect innovation, commercial

interests, and market competition.

The increasing volume of intellectual property litigation, coupled with the technical nature of
such disputes, has reinforced the need to utilise Alternative Dispute Resolution (ADR)
mechanisms wherever appropriate. Referring suitable disputes to ADR not only reduces the
burden on courts but also enables parties to obtain faster, cost-effective, and commercially
practical solutions. This approach is particularly beneficial in matters involving licensing
agreements, technology transfer, copyright assignments, trademark coexistence agreements,

and other contractual disputes concerning intellectual property.

Another important reason for the growing preference for ADR is the need to preserve
confidentiality. Intellectual property disputes frequently involve proprietary technologies,
trade secrets, confidential business strategies, research data, and commercially sensitive
information. Unlike court proceedings, which are generally open to the public, ADR
proceedings are conducted privately, allowing parties to protect confidential information and
minimise reputational risks. For multinational corporations and technology-driven

enterprises, confidentiality often becomes a decisive factor in choosing ADR over litigation.

The importance of ADR has also received judicial recognition in Salem Advocate Bar
Association v. Union of India,**wherein the Supreme Court encouraged the effective
utilisation of ADR mechanisms, including negotiation, mediation, conciliation, and
arbitration, to facilitate speedy and amicable settlement of disputes. The judgment reaffirmed
the legislative intent underlying Section 89 of the Code of Civil Procedure, 1908, which
empowers courts to refer appropriate disputes to ADR whenever the possibility of settlement

exists.

13(2009) 10 SCC 257 (India).
14(2005) 6 SCC 344
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The scope of ADR in intellectual property disputes extends beyond disagreements between
private individuals. Parties may include corporate entities, start-up enterprises, research
institutions, universities, governmental organisations, indigenous communities, and even
sovereign States. Consequently, dispute resolution mechanisms must be sufficiently flexible
to accommodate the diverse interests and relationships that arise within the intellectual

property ecosystem.

VIl. Recommendations for Strengthening Arbitration in Intellectual Property Disputes

in India

The increasing commercial value of intellectual property and the growing complexity of
technology-driven transactions have highlighted the need for a more efficient dispute
resolution framework. Although arbitration has emerged as an effective mechanism for
resolving contractual and commercial disputes involving intellectual property, its full
potential in India remains largely underutilised. Strengthening the institutional, procedural,
and legislative framework governing intellectual property arbitration is therefore essential to

ensure timely, cost-effective, and commercially viable dispute resolution.
A. Establishment of Dedicated Intellectual Property Arbitration Centres

India should encourage the establishment of specialised arbitration centres exclusively
dealing with intellectual property disputes. Dedicated institutions staffed with arbitrators
possessing expertise in intellectual property law, technology, licensing agreements, and

international commercial transactions would significantly improve the quality of arbitral

decision-making. Such specialised centres would also promote consistency in arbitral awards,

reduce procedural delays, and enhance confidence among domestic and international

investors seeking efficient resolution of intellectual property disputes.
B. Formulation of Specialised Arbitration Guidelines

Given the technical nature of intellectual property disputes, comprehensive procedural
guidelines should be developed for arbitrators handling such matters. These guidelines should
address issues relating to confidentiality, protection of trade secrets, valuation of intellectual
property, calculation of royalties, assessment of damages, appointment of technical experts,

and interpretation of licensing and technology transfer agreements. Uniform procedural
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standards would promote predictability, fairness, and consistency in arbitral proceedings

while reducing procedural uncertainty.
C. Capacity Building Through Professional Training

The effectiveness of intellectual property arbitration largely depends upon the competence of
arbitrators, legal practitioners, mediators, and technical experts. Regular training programmes
should therefore be organised by institutions such as the Indian Council of Arbitration (ICA),
the World Intellectual Property Organization (WIPO) Arbitration and Mediation Center, the
Indian Institute of Arbitration and Mediation (IIAM), and recognised law schools. These
programmes should focus on emerging developments in intellectual property law, arbitration
practice, digital evidence, technology licensing, international commercial arbitration, and
online dispute resolution. Continuous professional education will improve the quality of

arbitral proceedings and facilitate informed decision-making.
D. Strengthening the Legislative Framework

The legal framework governing arbitration in intellectual property disputes should be
periodically reviewed to address emerging technological and commercial developments.
Although the Arbitration and Conciliation Act, 1996, provides a comprehensive framework
for arbitration, greater legislative clarity regarding the arbitrability of intellectual property
disputes would reduce uncertainty. Clear statutory guidance distinguishing disputes involving
rights in personam, which are generally arbitrable, from those involving rights in rem, which
ordinarily require judicial determination, would promote greater confidence in the arbitral

process.
E. Encouraging Institutional Arbitration

Institutional arbitration should be preferred over ad hoc arbitration in intellectual property
disputes. Established arbitral institutions provide structured procedural rules, administrative

support, experienced arbitrators, and effective case management systems that contribute to

timely dispute resolution. Encouraging parties to incorporate institutional arbitration clauses

in intellectual property licensing, technology transfer, research collaboration, franchising, and

commercial agreements would enhance procedural efficiency and reduce unnecessary delays.

F. Promoting Online Dispute Resolution
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Considering the increasing digitalisation of commerce and the cross-border nature of
intellectual property transactions, Online Dispute Resolution (ODR) should be integrated into
intellectual property arbitration. Virtual hearings, electronic filing systems, secure document-
sharing platforms, and digital case management can substantially reduce costs and improve
accessibility, particularly where parties are located in different jurisdictions. The use of
technology-enabled arbitration will also facilitate faster disposal of disputes without

compromising procedural fairness or confidentiality.
G. Strengthening Confidentiality and Protection of Trade Secrets

Confidentiality constitutes one of the principal advantages of arbitration in intellectual
property disputes. Appropriate procedural safeguards should therefore be adopted to ensure
that confidential business information, proprietary technologies, research data, source codes,
and trade secrets remain adequately protected throughout arbitral proceedings. Arbitrators
should be empowered to issue confidentiality directions and protective orders wherever

necessary to preserve commercially sensitive information.
H. Enhancing International Cooperation

Given the transnational nature of intellectual property transactions, India should continue

strengthening its cooperation with international dispute resolution institutions such as the

World Intellectual Property Organization (WIPQO) Arbitration and Mediation Center and

promote greater awareness regarding the enforcement of foreign arbitral awards under the
New York Convention, 1958. Harmonisation with internationally accepted arbitration
practices would enhance India's reputation as a preferred jurisdiction for resolving cross-

border intellectual property disputes.
I. Encouraging Awareness Among Stakeholders

Many businesses, start-ups, innovators, and individual creators continue to rely exclusively
on litigation despite the availability of effective ADR mechanisms. Government agencies,
industry associations, legal institutions, and intellectual property offices should therefore
conduct awareness programmes highlighting the advantages of arbitration and other ADR
mechanisms. Greater awareness regarding arbitration clauses, institutional arbitration,
mediation, and online dispute resolution would encourage wider adoption of ADR in

commercial intellectual property transactions.
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VII1. Conclusion

The rapid expansion of technology, digital innovation, and international commerce has
significantly transformed the field of Intellectual Property Rights (IPR), resulting in
increasingly complex legal disputes. Conventional litigation, although an essential means of
enforcing intellectual property rights, is often associated with procedural delays, high costs,
jurisdictional challenges, and prolonged uncertainty. These limitations have created a
growing need for efficient, flexible, and commercially viable methods of dispute
resolution.Alternative Dispute Resolution (ADR) has emerged as an effective mechanism for
addressing intellectual property disputes by providing parties with faster, confidential, and
cost-efficient procedures. Arbitration, mediation, conciliation, negotiation, and Online
Dispute Resolution (ODR) enable parties to resolve disputes amicably while safeguarding
confidential information, preserving commercial relationships, and reducing the burden on
judicial institutions. These mechanisms are particularly beneficial in disputes involving
licensing agreements, technology transfer, software development, copyright, trademarks,
patents, and other commercial arrangements relating to intellectual property.India has made
significant progress in promoting ADR through legislative measures such as the Arbitration
and Conciliation Act, 1996, the Commercial Courts Act, 2015, the Mediation Act, 2023, and
Section 89 of the Code of Civil Procedure, 1908. In addition, India's participation in
international agreements and the growing role of institutions such as the World Intellectual

Property Organization (WIPQ) have contributed to strengthening the legal and institutional

framework governing intellectual property dispute resolution.

Despite these developments, certain challenges continue to affect the effective use of ADR in
intellectual property disputes. Issues relating to the arbitrability of intellectual property
matters, the distinction between public and private rights, the availability of specialised
arbitrators and mediators, and the increasing complexity of technology-driven disputes
require continuous legal and institutional development. Addressing these challenges through
specialised training, institutional strengthening, greater awareness, and technological
integration will further improve the effectiveness of ADR in intellectual property matters.The
future of intellectual property dispute resolution lies in adopting a balanced approach that
combines the strengths of judicial remedies with the flexibility of ADR mechanisms. Greater
reliance on institutional arbitration, mediation, and Online Dispute Resolution will enhance
access to justice, reduce litigation costs, and provide commercially appropriate solutions for
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both domestic and international disputes. Strengthening the ADR framework will not only
ensure effective protection of intellectual property rights but also encourage innovation,

facilitate investment, support economic development, and contribute to building a more

efficient and innovation-oriented legal system in India.
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