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ABSTRACT

Comparative advertising has become a common marketing practice in today's competitive
business environment. Companies often compare their products with those of their competitors
in order to highlight their strengths and attract consumers. While such advertisements can help
consumers make informed choices and encourage healthy market competition, they may also
give rise to legal disputes relating to trademark infringement, product disparagement, and unfair

trade practices.

This paper examines the legal framework governing comparative advertising and trademark
infringement in India and compares it with the approaches followed in the United States, the
United Kingdom, and the European Union. Particular attention is given to Sections 29(8) and 30
of the Trade Marks Act, 1999, as well as important judicial decisions that have shaped the law
relating to comparative advertising and disparagement. The paper also discusses the role played
by self-regulatory bodies such as the Advertising Standards Council of India (ASCI) in

regulating advertising practices.

The study argues that although Indian law generally permits comparative advertising as a

legitimate form of commercial communication, the line between permissible advertising puffery
and unlawful disparagement is often unclear. By analysing judicial decisions and comparative
legal approaches, the paper highlights the need for clearer standards governing comparative

advertising, particularly in the context of digital marketing and emerging advertising practices. It
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concludes by suggesting reforms that would help balance trademark protection with the interests

of advertisers, consumers, and fair market competition.

I. INTRODUCTION

Advertising has become an integral part of modern business and plays an important role in
informing consumers about the products and services available in the market. Among the
different forms of advertising, comparative advertising has gained considerable popularity in
recent years. It allows businesses to compare their products or services with those of competitors
in order to highlight advantages relating to quality, price, performance, or other features. Such
advertising can benefit consumers by providing useful information and helping them make
informed purchasing decisions. It also promotes competition by encouraging businesses to

improve their products and marketing strategies.

At the same time, comparative advertising raises several legal concerns. In many cases,
advertisers refer to a competitor's trademark, brand name, packaging, or reputation while
promoting their own products. Although such references may be permissible in certain
circumstances, they can also lead to disputes involving trademark infringement, dilution, unfair
competition, and product disparagement. As a result, courts and regulatory authorities have been
required to strike a balance between the advertiser's right to promote its products and the

trademark owner's right to protect the goodwill associated with its mark.

In India, the law relating to comparative advertising has developed largely through judicial

decisions and the interpretation of the Trade Marks Act, 1999, particularly Sections 29(8) and

30.2 Indian courts have generally accepted that comparative advertising is a legitimate form of

commercial speech. However, such advertisements must not mislead consumers, unfairly take
advantage of another trader's reputation, or disparage competing goods and services. The
distinction between permissible advertising puffery and unlawful disparagement continues to be

one of the most debated issues in this area of law.

The issue has become even more relevant in the digital era, where advertisements are no longer

limited to traditional media. Social media platforms, influencer marketing, online marketplaces,

2Trade Marks Act, 1999, 8§ 29(8), 30, No. 47 of 1999 (India).
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and digital content creators have transformed the way businesses communicate with consumers.
These developments have created new challenges for trademark law and have raised important

questions regarding the adequacy of existing legal standards.

Against this background, this paper examines the legal framework governing comparative
advertising and trademark infringement in India and compares it with the approaches adopted in
the United States, the United Kingdom, and the European Union. The paper argues that although
Indian law generally permits comparative advertising in the interests of competition and
consumer welfare, greater clarity is required to distinguish lawful comparative claims from
actionable disparagement. It suggests measures for improving the regulation of comparative

advertising in India, with particular reference to digital advertising environments.

Il. REVIEW OF LITERATURE AND RESEARCH GAP

Comparative advertising has attracted considerable attention from scholars and courts because it
sits at the intersection of trademark protection, consumer welfare, and commercial free speech.
McCarthy, in his influential treatise, argues that comparative advertising can benefit consumers
by providing useful information and encouraging informed decision-making, while emphasising
that such advertising must remain truthful and should not mislead consumers regarding the
origin, quality, or characteristics of competing goods.® Cornish, Llewelyn, and Aplin similarly

point out that trademark law must strike a balance between protecting the rights of trademark

owners and ensuring that markets remain competitive and informative for consumers.*

In India, academic discussion has focused on the distinction between permissible comparative
advertising and unlawful disparagement. Anand observes that Indian law generally permits
comparative advertising so long as it does not contain false or misleading statements about a

competitor's products.> Bansal likewise notes that Indian trademark law attempts to balance the

3). Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 25:5 (5th ed. 2023).

“William R. Cornish, David Llewelyn & Tanya Aplin, Intellectual Property: Patents, Copyright, Trade Marks and
Allied Rights 728-31 (9th ed. 2019).

SPravin Anand, Comparative Advertising in India: Legal Issues and Challenges, 14 J. Intell. Prop. Rts. 219, 221
(2009) (arguing that Indian law generally permits comparative advertising so long as it does not contain false or
misleading statements about a competitor's products).
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interests of trademark owners with the need to encourage fair competition by allowing honest
commercial practices while preventing the unfair exploitation of another trader's goodwill and

reputation.®

Judicial decisions have played a significant role in shaping the law. Cases such as Pepsi Co. Inc.
v. Hindustan Coca-Cola Ltd.” and Reckitt Benckiser v. Hindustan Unilever Ltd.® demonstrate the
courts' willingness to permit comparative claims while preventing advertisements that unfairly
disparage competing products. Courts have repeatedly recognised that an advertiser may praise
its own goods and services but cannot do so in a manner that unfairly damages the reputation of a

competitor.

Although a substantial body of literature exists on comparative advertising, certain research gaps
remain. Much of the existing scholarship focuses on traditional advertising and the distinction
between lawful comparison and product disparagement. Comparatively less attention has been
given to emerging issues such as influencer marketing, social media advertising, online
comparative promotions, and Al-driven advertising—developments that were not contemplated
when many of the existing legal principles were formulated. Furthermore, limited scholarship
critically evaluates whether the Indian legal framework adequately balances consumer welfare,
commercial speech, and trademark protection when compared with other major jurisdictions.

This paper seeks to fill that gap.

1. RESEARCH METHODOLOGY

This paper adopts a doctrinal and comparative approach to legal research. The study primarily

relies on primary sources, including the Trade Marks Act, 1999,° the Consumer Protection Act,

5Ashwini Kumar Bansal, Trade Marks Law in India 312-18 (3d ed. 2018) (observing that Indian trademark law
attempts to balance the interests of trademark owners with the need to encourage fair competition by permitting
honest commercial practices while preventing exploitation of another trader's goodwill).

"Pepsi Co. Inc. v. Hindustan Coca-Cola Ltd., (2003) 27 PTC 305 (Del.).

8Reckitt Benckiser (India) Ltd. v. Hindustan Unilever Ltd., (2008) 40 PTC 307 (Del.).
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2019,'° relevant judicial decisions of Indian courts, the Lanham Act of the United States,!
Directive 2006/114/EC of the European Union,*? and the Trade Marks Act 1994 of the United
Kingdom.'? Secondary sources such as books, journal articles, policy documents, and the ASCI

Code for Self-Regulation have also been consulted.*

The comparative analysis focuses on how different jurisdictions address the common issue of
comparative advertising and trademark protection, examining the underlying legal principles and
judicial approaches adopted in each system. The research is qualitative and analytical in nature
and is based entirely on doctrinal sources. No empirical methods, surveys, or interviews have
been used. Future research may benefit from empirical analysis examining how consumers

interpret comparative advertisements, advertising puffery, and product disparagement in practice.

IV. TRADEMARK INFRINGEMENT IN COMPARATIVE ADVERTISING UNDER
INDIAN LAW

Comparative advertising occupies an interesting position within trademark law because it
involves two competing interests that must be balanced carefully. A trademark functions as an
indicator of origin and enables consumers to distinguish the goods and services of one business
from those of another. Under Section 2(1)(zb) of the Trade Marks Act, 1999, a trademark is
defined as a mark capable of graphical representation and capable of distinguishing the goods or
services of one person from those of others.’® Trademark protection is therefore important not
only for safeguarding the commercial value of a brand but also for preventing consumer

confusion in the marketplace.

Consumer Protection Act, 2019, § 2(28), No. 35 of 2019 (India).

"L anham (Trademark) Act, 15 U.S.C. §§ 10511127 (2018).

2Council Directive 2006/114/EC of the European Parliament and of the Council of 12 December 2006 Concerning
Misleading and Comparative Advertising, 2006 O.J. (L 376) 21.

13Trade Marks Act 1994, c. 26 (U.K.).

14Advertising  Standards Council of India, Code for Self-Regulation in Advertising ch. 11 (2020),
https://www.ascionline.in/asci-code/.

Trade Marks Act, 1999, § 2(1)(zb), No. 47 of 1999 (India).
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In practice, comparative advertising often requires an advertiser to refer to a competitor's product
or trademark. Such use is not automatically unlawful. Indeed, modern trademark law recognises
that meaningful comparison may sometimes be impossible unless a competitor's product is
identified. Problems arise, however, when the use of a trademark goes beyond identification and
begins to take unfair advantage of the competitor's reputation, mislead consumers, dilute the

distinctive character of the mark, or disparage the competitor's goods and services.

The legal framework governing comparative advertising in India is primarily found in Sections
29(8) and 30 of the Trade Marks Act, 1999.1® Section 29(8) treats certain forms of advertising as

trademark infringement where the advertisement takes unfair advantage of a registered
trademark, is contrary to honest commercial practices, or harms the distinctive character or
reputation of the mark. Section 30, by contrast, permits the use of another person's trademark
where such use is consistent with honest commercial practices. Read together, these provisions
demonstrate that Indian law does not prohibit comparative advertising; rather, it seeks to regulate

the manner in which comparisons are made.

A leading decision in this area is Pepsi Co. Inc. v. Hindustan Coca-Cola Ltd.!" In that case, the
Delhi High Court acknowledged that comparative advertising is a legitimate marketing practice,
but held that an advertiser cannot denigrate a competitor's product under the guise of
comparison. The Court emphasised that an advertisement must be viewed in its entirety and that
the overall impression created on an average consumer is often more important than individual

words or images in isolation.

Subsequent decisions reinforced this approach. In Colgate-Palmolive Co. v. Anchor Health &
Beauty Care Pvt. Ltd.,'® the Court reiterated that comparative advertisements must be assessed
from the perspective of an average consumer and cannot contain representations that unfairly

denigrate a competitor's goods. Courts have generally accepted advertising puffery as part of

1Trade Marks Act, 1999, § 29(8)(a)—(c), No. 47 of 1999 (India).

18Colgate-Palmolive Co. v. Anchor Health & Beauty Care Pvt. Ltd., (2008) 38 PTC 653 (Del.).
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ordinary commercial communication, but have intervened where an advertisement conveys that a

competitor's product is inferior, defective, harmful, or otherwise undesirable.

Therefore, trademark infringement in the context of comparative advertising should not be
viewed as a restriction on comparative claims themselves. Rather, it serves as a mechanism for
ensuring that competition remains fair and that consumers receive truthful and non-deceptive
information. The real challenge lies in preserving the benefits of comparative advertising while

preventing the misuse of trademarks and the unfair disparagement of competing products.

V. COMPARATIVE ADVERTISING IN DIFFERENT JURISDICTIONS: A
COMPARATIVE ANALYSIS

Comparative advertising is recognised in most major legal systems as a legitimate commercial
practice that can promote consumer awareness and encourage healthy market competition. A
comparison of the legal position in India, the United States, the United Kingdom, and the
European Union reveals a common objective: striking a balance between commercial freedom
and trademark protection. Although the underlying goals are similar, the legal mechanisms used

to achieve them differ considerably.

A. Position in India

In India, comparative advertising is governed by a combination of statutory provisions, judicial
decisions, consumer protection principles, and self-regulatory standards. The primary legal
framework is found in the Trade Marks Act, 1999, particularly Sections 29(8) and 30,

supplemented by the Consumer Protection Act, 2019 and the ASCI Code. Indian courts have

generally taken the view that comparative advertising serves a useful purpose by helping
consumers make informed choices. One notable feature of the Indian approach is the significant
role played by the judiciary, which has developed much of the law through interpretation rather

than detailed statutory guidance, producing a degree of flexibility alongside some uncertainty.

B. Position in the United States

The United States is often regarded as one of the strongest supporters of comparative advertising.

The Federal Trade Commission has consistently encouraged truthful comparative advertising on
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the ground that it promotes consumer education and strengthens competition.® Trademark
disputes arising from comparative advertising are primarily governed by the Lanham
Act.2American courts focus largely on whether the use of a competitor's trademark is likely to
cause consumer confusion regarding the source, sponsorship, or endorsement of goods and
services. Simply referring to a competitor's trademark does not, by itself, amount to
infringement. The American approach reflects a strong commitment to commercial free speech

and open competition.

C. Position in the European Union

The European Union has adopted a more structured regulatory framework for comparative
advertising. Directive 2006/114/EC expressly permits comparative advertising, subject to
conditions designed to protect both consumers and competitors.?> Under the Directive,
comparative advertisements must not be misleading, must compare products that satisfy the same
needs or serve the same purpose, and must objectively compare relevant and verifiable
characteristics. Advertisements must also avoid discrediting or denigrating competing products
or trademarks. One of the strengths of the European approach is the degree of legal certainty it
provides, offering businesses clearer guidance than systems that rely predominantly on judicial

interpretation.

D. Position in the United Kingdom

The United Kingdom adopts an approach that broadly reflects European principles while

continuing to place considerable emphasis on trademark protection.?> Comparative advertising is

generally permissible provided that it is fair, truthful, and does not take unfair advantage of the

PFed. Trade Comm'n, FTC Policy Statement on Comparative Advertising (Aug. 13, 1979),

https://www.ftc.gov/public-statements/1979/08/ftc-policy-statement-comparative-advertising.
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reputation associated with a competitor's trademark. The decision in Bayerische Motorenwerke

AG v. Deenik® illustrates this principle. The Court held that the use of BMW's trademark was

permissible because it was necessary to describe services relating to BMW vehicles and did not
create the impression of a commercial connection with the trademark owner, demonstrating the
willingness of courts to permit legitimate descriptive use while protecting trademark owners

against unfair exploitation.

E. Comparative Evaluation

A comparison of these jurisdictions reveals significant similarities alongside important
differences. All four jurisdictions recognise that comparative advertising can benefit consumers
and promote competition, and none imposes a blanket prohibition on the use of competitors'
trademarks in advertising. The primary differences lie in the manner in which the balance is
achieved. The United States places greater emphasis on competition and commercial speech; the
European Union relies on a detailed statutory framework that promotes legal certainty; the
United Kingdom occupies a middle ground. India seeks to achieve a similar balance but relies
more heavily on judicial interpretation, which has produced uncertainty in certain areas—
particularly regarding the distinction between permissible puffery and actionable disparagement.
Greater statutory clarity, informed by comparative experience, could help reduce this ambiguity
and provide businesses with clearer guidance when designing comparative advertising

campaigns.

V1. DISPARAGEMENT IN COMPARATIVE ADVERTISING: DISTINGUISHING
LAWFUL COMPARISON FROM UNLAWFUL DENIGRATION

The issue of disparagement lies at the heart of comparative advertising law. While comparative
advertising is generally accepted as a legitimate method of promoting products and services,
legal problems arise when an advertiser goes beyond highlighting the advantages of its own
product and begins to undermine the reputation of a competitor. Disparagement refers to
statements or representations that unfairly lower the reputation or commercial value of a

competitor's product in the eyes of consumers. The law seeks to balance two competing interests:

ZCase C-63/97, Bayerische Motorenwerke AG v. Ronald Karel Deenik, 1999 E.C.R. 1-905 (ECJ 1999).
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the advertiser's freedom to market its products and the competitor's right to protect its reputation

and goodwill.

One of the most difficult aspects of this area of law is distinguishing between advertising puffery
and actionable disparagement. Advertising puffery refers to exaggerated promotional claims that
consumers generally do not treat as statements of fact. Claims such as "the best toothpaste in the
world" or "India's favourite detergent™ are often regarded as expressions of opinion rather than
objectively verifiable assertions. Courts have traditionally tolerated such claims on the
understanding that a reasonable consumer recognises them as part of ordinary marketing
practice. Disparagement, however, occurs when an advertisement conveys the impression that a
competitor's product is inferior, ineffective, harmful, or otherwise undesirable, ceasing to be a

mere comparison and instead becoming an attack.

Indian courts have consistently maintained that a trader is entitled to praise his own products but
is not entitled to denigrate the products of another trader. In determining whether disparagement
has occurred, courts examine the advertisement as a whole rather than focusing on individual
elements in isolation. Courts have identified relevant factors including: the intention behind the
advertisement; the manner in which the comparison is presented; the degree of exaggeration

employed; the visual and verbal content of the advertisement; and the likely impression created

in the minds of consumers. In Hindustan Unilever Ltd. v. Reckitt Benckiser India Ltd.,2* the

Court further refined this analysis, holding that even an indirect or implied suggestion that a
competitor's product is inferior may constitute actionable disparagement where the overall
message conveyed to consumers crosses the line from legitimate comparison into unfair

denigration.

Despite the guidance provided by judicial decisions, uncertainty continues to exist because of the
absence of a precise statutory definition of disparagement, leaving disputes to be resolved case-
by-case. The issue has become even more complex with the growth of digital advertising. Social
media campaigns, influencer endorsements, online review content, and comparison-based
marketing frequently blur the line between genuine consumer opinion and commercial

advertising. Disparagement should therefore be understood not merely as a restriction on

Z4Hindustan Unilever Ltd. v. Reckitt Benckiser India Ltd., (2014) 58 PTC 391 (Del.).
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comparative advertising but as an important safeguard against unfair competition, protecting

trademark goodwill and maintaining consumer confidence.
VIl. REMEDIES AVAILABLE AGAINST UNLAWFUL COMPARATIVE
ADVERTISING

The protection offered by trademark law would be of limited value if effective remedies were

unavailable. The principle underlying these remedies is captured by the well-known legal maxim

ubi jus ibiremedium®—where there is a right, there is a remedy. Accordingly, where a trademark

owner establishes infringement, disparagement, or unfair commercial exploitation, courts may

grant both preventive and compensatory relief.

A. Injunctions

Among the remedies available in comparative advertising disputes, injunctions remain the most
important and frequently sought form of relief. This is largely because the harm caused by a
misleading or disparaging advertisement can occur very quickly and may be difficult to measure
in financial terms. Once an advertisement reaches a large audience, the resulting damage to a
brand's reputation may be difficult, if not impossible, to reverse. Indian courts have therefore
frequently granted interim and permanent injunctions to restrain the publication or circulation of

advertisements found to be misleading or disparaging.

B. Damages and Account of Profits

In addition to injunctive relief, courts may award damages where a plaintiff demonstrates that
unlawful comparative advertising has caused reputational or commercial injury. Damages serve a
dual purpose: they compensate the injured party for losses suffered and discourage future
violations by imposing financial consequences on wrongful conduct. In appropriate cases, courts
may also order an account of profits, requiring the defendant to surrender profits earned through

unlawful use of a trademark or misleading advertising. Indian courts have increasingly shown

2Ubi jus ibi remedium ("where there is a right, there is a remedy") is a foundational maxim of common law adopted
in Indian jurisprudence. See Ashby v. White, (1703) 92 Eng. Rep. 126 (Q.B.); see also Bhim Singh v. State of
Jammu & Kashmir, (1985) 4 SCC 677 (India) (applying the principle in the context of constitutional remedies).
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willingness to grant substantial monetary relief in intellectual property disputes involving

deliberate infringement or bad-faith conduct.

C. Corrective Advertising and Public Clarification

Another remedy that has received attention in several jurisdictions is corrective advertising.
Unlike traditional remedies that focus on restraining unlawful conduct or awarding
compensation, corrective advertising seeks to remedy the misinformation already conveyed to
consumers by requiring an advertiser to publish clarifications or corrections. Although corrective
advertising remains relatively uncommon in India, its significance is likely to increase in the
digital age, where online advertisements can reach millions of consumers within hours and

simply removing the offending content may not adequately undo the harm caused.

D. Self-Regulatory Remedies: The Role of ASCI

Not all comparative advertising disputes are resolved through formal legal proceedings. In India,
the Advertising Standards Council of India (ASCI) has emerged as a significant institution in this

regard.?® Through its Code for Self-Regulation, ASCI requires advertisements to be truthful, fair,

and non-misleading. Where comparative advertisements violate these standards, ASCI may
recommend that the advertisement be modified or withdrawn. Although ASCI does not possess
the enforcement powers of a court, its decisions often carry considerable persuasive value and
can influence advertiser behaviour. The growing relevance of ASCI highlights the importance of

combining legal regulation with industry-based self-regulation.

E. Consumer Protection Remedies

Comparative advertising may also give rise to liability under consumer protection laws where
misleading claims adversely affect consumers. The Consumer Protection Act, 2019 recognises
misleading advertisements as a form of unfair trade practice and empowers the Central

Consumer Protection Authority to take action against advertisers, manufacturers, and endorsers
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responsible for deceptive commercial representations.?” This represents an important broadening
of the regulatory focus beyond trademark protection to encompass consumer welfare

considerations.

F. Critical Evaluation of Existing Remedies

While Indian law provides a variety of remedies against unlawful comparative advertising,
practical challenges remain. Litigation can be time-consuming and expensive, and final relief is

often obtained only after the disputed advertisement has already achieved its intended

commercial impact.?® In today's digital environment, information spreads rapidly, and

reputational harm can occur long before legal proceedings are concluded. The rise of social
media marketing, influencer endorsements, and targeted advertising has further complicated
enforcement efforts. These challenges suggest the need for greater coordination between courts,
consumer protection authorities, and self-regulatory bodies, and for remedies designed to address

the speed and scale of modern digital communication.

VIIl. CHALLENGES OF COMPARATIVE ADVERTISING IN THE DIGITAL AGE

The growth of digital technology has significantly changed the way businesses advertise their
products and services. Comparative advertising, which was once largely confined to traditional
media such as television, radio, newspapers, and magazines, now appears across social media
platforms, online marketplaces, search engines, video-sharing websites, and mobile applications.
While these developments have made information more accessible to consumers, they have also
created new legal challenges relating to trademark infringement, misleading advertising, and

product disparagement.

One of the most notable developments in recent years has been the rise of influencer marketing.

Social media influencers regularly promote products and compare them with competing brands

Z'Consumer Protection Act, 2019, § 21, No. 35 of 2019 (India) (establishing the Central Consumer Protection
Authority with powers to inquire into and investigate misleading advertisements).

23ee Nishitha Desai Associates, Advertising Laws in India 42-48 (2022) (noting that litigation timelines in Indian
intellectual property courts frequently extend beyond twelve months before final relief is granted, by which time the
commercial harm from a disparaging advertisement may already have been sustained).
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in order to influence consumer purchasing decisions. These comparisons may involve the use of
competitors' trademarks, logos, packaging, or brand names. Unlike traditional advertisements,
influencer content is often presented in a personal and informal manner, making it difficult for
consumers to determine whether a statement reflects a genuine opinion or a paid endorsement.
This creates concerns regarding transparency, consumer deception, and the misuse of

comparative claims.

Similar issues arise on video-sharing platforms, where product comparison content has become
increasingly common in sectors such as technology, cosmetics, automobiles, and consumer
electronics. The growth of e-commerce platforms has created additional challenges; online
marketplaces often display competing products side by side, allowing consumers to compare
prices, features, ratings, and reviews. While such comparisons can benefit consumers, legal
issues may arise where trademarks are used in a way that creates confusion regarding

sponsorship, affiliation, or endorsement.

Search engine advertising raises further concerns. Businesses frequently purchase keywords
associated with competing brands in order to attract consumer attention—a practice that has
generated considerable debate across jurisdictions. Supporters argue that it promotes competition
and consumer choice, while critics contend that it may create confusion and allow businesses to

benefit unfairly from the goodwill associated with another trader's trademark.

Artificial intelligence has added yet another dimension to these challenges. Al-driven advertising

tools are now capable of analysing consumer behaviour, generating promotional content, and
designing marketing campaigns with minimal human involvement. These technologies raise
important questions regarding accountability for misleading claims, automated trademark
misuse, and the potential for algorithm-generated comparative advertisements that may not

comply with existing legal standards.

India has taken important steps through the Consumer Protection Act, 2019 and the increasing
involvement of ASCI. Nevertheless, greater clarity is still needed regarding influencer
disclosures, online endorsements, comparative advertising on digital platforms, and the use of
competitors' trademarks in online marketing campaigns. Any future reforms should seek to

protect consumers and trademark owners while also preserving competition and commercial
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freedom. The digital age has not changed the fundamental principles governing comparative
advertising, but it has significantly expanded the situations in which those principles must be
applied.

IX. RECOMMENDATIONS AND THE WAY FORWARD

The discussion in the preceding sections shows that comparative advertising plays an important
role in promoting competition and consumer awareness. At the same time, it raises concerns
relating to trademark protection, misleading claims, and product disparagement. In light of these

challenges, a number of reforms may be considered.

First, there is a need for greater statutory clarity regarding the distinction between permissible
advertising puffery and actionable disparagement. At present, courts largely determine this issue
on a case-by-case basis. While such an approach provides flexibility, it often makes it difficult
for businesses to predict whether a particular advertising campaign is likely to attract legal
liability. Clearer statutory guidelines identifying the factors relevant to determining

disparagement could improve consistency and reduce uncertainty.

Second, digital advertising requires more specific regulatory attention. Much of the existing legal
framework was developed with traditional forms of advertising in mind. More specific guidance
relating to influencer disclosures, keyword advertising, social media comparisons, and Al-

generated advertising content would therefore be beneficial.

Third, the role of the Advertising Standards Council of India should be strengthened. Greater
coordination between ASCI, consumer protection authorities, and judicial institutions could

improve enforcement and encourage more responsible advertising practices.

Fourth, consumer protection should remain a central consideration in the regulation of
comparative advertising. Stronger implementation of the Consumer Protection Act, 2019,

particularly the powers of the Central Consumer Protection Authority to act against misleading

advertisements, can play an important role in achieving this objective.

Fifth, India may draw useful lessons from the experience of other jurisdictions, particularly the

European Union. The European framework demonstrates the value of clear statutory standards in
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reducing disputes and promoting compliance. While these provisions cannot be adopted

wholesale, they offer a valuable model for legislative reform.

Ultimately, the future development of comparative advertising law in India should focus on
achieving a balanced framework that protects trademark rights while continuing to encourage
competition, innovation, and consumer choice. Such an approach would not only reduce legal

uncertainty but also contribute to a healthier and more transparent marketplace.

X. CONCLUSION

Comparative advertising has become an important feature of modern commercial markets. It
enables businesses to promote their products, encourages competition, and helps consumers
make more informed purchasing decisions. At the same time, it raises significant legal concerns
relating to trademark infringement, unfair competition, and product disparagement. As a result,
legal systems have been required to strike a balance between protecting trademark rights and

allowing businesses sufficient freedom to engage in legitimate comparative advertising.

This paper examined the legal framework governing comparative advertising in India and
compared it with the approaches adopted in the United States, the United Kingdom, and the
European Union. The analysis shows that while these jurisdictions differ in their regulatory
approaches, they share a common objective of ensuring that comparative advertising remains
truthful, fair, and beneficial to consumers. None of them completely prohibits comparative
advertising; rather, each seeks to balance the interests of advertisers, trademark owners, and

consumers.

The study highlights certain limitations within the Indian legal framework. Although Sections
29(8) and 30 of the Trade Marks Act, 1999 provide the basic legal foundation, much of the law
has developed through judicial interpretation, leaving the distinction between permissible
advertising puffery and unlawful disparagement uncertain in many situations. These concerns

have become even more relevant in the digital age, where social media advertising, influencer

marketing, online marketplaces, and Al-driven promotional tools have transformed the way

comparative advertising is created and disseminated.
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In light of these developments, there is a need for greater clarity in the regulation of comparative
advertising. Clearer standards, stronger consumer protection mechanisms, and more effective
coordination between courts, regulators, and self-regulatory bodies would help reduce
uncertainty while preserving the benefits of comparative advertising. Ultimately, comparative
advertising should not be viewed as being incompatible with trademark protection. When carried
out honestly and responsibly, it serves an important role in promoting competition, consumer
welfare, and market efficiency. The real challenge is not whether comparative advertising should
be permitted, but how it can be regulated in a manner that protects trademark rights without

unnecessarily restricting commercial freedom and innovation.
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