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Abstract

The threat of money laundering remains a crucial concern for financial stability and
governance, requiring robust legal frameworks to deal with sophisticated economic crimes.
India has enacted the Prevention of Money Laundering Act, 2002 (PMLA) as its major
legislative framework, which aims to set up a dedicated regime for investigations, attachment
and prosecution. The Act is intended to enhance enforcement, but its functioning presents
important concerns about the nature and scope of state power vis-a-vis private liberties. This
paper engages in a doctrinal and analytical analysis of the PMLA, starting with the
conceptualisation of money laundering, which includes the stages, techniques and regulatory
framework. It also juxtaposes the Indian regime against an international framework to draw
parallels in investigative frameworks and safeguards. The primary analysis highlights the
dichotomy between law and practice and critically analyses the various facets of enforcement
that include non-disclosure of the ECIR, wide powers of summons and examination, search
and seizure, provisional attachment, arrest, stringent bail conditions and the reversal of the
burden of proof. It also assesses the role of the Appellate Tribunal and the impact of policy
measures like demonetisation, and shows how enforcement practice often goes beyond the
ambit of protective provisions. A separate part of the paper outlines the recent court
discomfort with enforcement excesses, where courts have challenged the way in which
powers under the PMLA are wielded. These trends mark a nuanced shift in judicial approach
from deference to enforcement to moderated judicial scrutiny of enforcement. The paper
concludes that the PMLA regime, though essential, has produced a structural disproportion

between powers of enforcement and safeguards available, with the latter often kicking in
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after the relevant process has commenced. It, therefore, offers specific reform initiatives to
redress this, ensuring that effective financial crime control is not achieved at the expense of
constitutional fairness, due process and liberty.

The Gap Between Law and Practice — Enforcement Realities

Although the Prevention of Money Laundering Act, 2002 provides the statutory
framework that addresses the aspect of money laundering in a holistic manner, the true
importance of this act is portrayed in the manner that it is interpreted and applied in courts.
As was mentioned in the preceding chapter, the Act grants broad powers to the
enforcement authorities, and has very few inbuilt procedural safeguards. Nonetheless, the
everyday working of these provisions cannot exist in complete isolation of judicial
interpretation which is critical in defining, as well as delimiting, the extent of its
enforcement.

This chapter has changed the subject of the statutory design of the PMLA to the judicial
life of the statute whereby the courts have interpreted important provisions of the statute in
relation to arrest, attachment, bail, the burden of proof and evidentiary standards. By so
doing, it attempts to point out that the difference between the law as it was passed and the
law as it will be practiced may be most readily viewed through the judicial rulings, which
reflect not just the intent of the legislature but also the reality of the enforcement.

One theme identified in this chapter is that judicial interpretation of the PMLA has not
been taken in a consistent direction. Although, it has been determined by the Supreme
Court of India in several cases that the broad framework of the Act is valid and its
stringent moulds of enforcement are supported, other High Courts have used a more subtle
method by focusing on procedural securities and evaluating the misuse of power in

particular cases. This dissent shows the tension between what is good in enforcement and

what is good in safeguarding individual rights, which is central to the PMLA

jurisprudence.

2.  ECIR vs. FIR: The Case You Cannot See

The application of the Enforcement Case Information Report (ECIR) as the basis of
investigation by the Enforcement Directorate is one of the most disputed procedural
elements of enforcement under the Prevention of Money Laundering Act, 2002. In
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contrast to a First Information Report (FIR) under Code of Criminal Procedure, 1973,
ECIR is not explicitly recognized by law in the framework of PMLA and is considered an
in-house document of the ED.

This difference is not just a technical one but with serious procedural consequences.
According to the latest legal literature, the ECIR lacks a statutory foundation, which has
resulted in a legislative gap, in which the accused is not officially informed about the
commencement of the proceedings and is not informed of the charges at the pre-formal
stage. This is very different to the FIR mechanism that aims at creating transparency and
allows the accused to pursue legal redress as early as possible.

This distinction was upheld by the Supreme Court of India in Vijay Madanlal Choudhary
v. Union of India 2 which declared that the ECIR is not identical to an FIR and thus does
not have to be provided to the accused as a matter of right.. The Court also noted that the
PMLA is a self-sufficient code, thus shielding its procedural context against the demands
of the general criminal law. This has been a successful legitimisation of a system in which
enforcement proceedings can be initiated and pursued without the formality of disclosure
of the document being pursued.

But the practical implications of such a course of action have been heavily criticized. Lack

of ECIR means that the accused might be summonsed, searched, seized or even arrested

without the full knowledge of what it is all about, casting doubt over issues of procedural

opaqueness and deprivation of an effective defence. Academic critique points out that this
kind of obscurity helps to create an imbalance in the structure wherein the enforcement
agent ends up in control of information whilst the accused is left in a considerable
disadvantaged position.

Worsening this problem is the fact that registration or disclosure of an ECIR is not a
conditionality to the exercise of coercive powers like search and seizure. Supreme Court in
Vijay Madanlal Choudhary affirmed that this kind of power was valid regardless of the
presence of FIR-like procedural protections and thus enforcement could be undertaken
without the requirement of meeting traditional criminal law requirements. This has been
based on the fact that money laundering is a unique and ongoing crime that needs a special
enforcement system.

Meanwhile, High Court jurisprudence indicates a new apprehension over the uncontrolled

character of such powers. The Delhi High Court, in J. Sekar v. Directorate of Enforcement

2 Vijay Madanlal Choudhary (n 37)
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8, stressed on the need to prove a clear nexus between the property and the purported
proceeds of crime, thus indirectly upholding the need of accountability and evidentiary
foundation in enforcement action. Although these decisions do not directly deal with ECIR
disclosure, they reveal unease by the judicial system with entirely secret initiation of
proceedings.

Another way that the procedural anomaly is emphasized is through a comparative view. In

the case of Tofan Singh v. State of Tamil Nadu *, the Supreme Court emphasized that

procedural rights are crucial in criminal investigations, especially in safeguarding the
rights of the accused against undue state intervention. Though it was established under
another law, the doctrine of severe crimes not warranting procedural protection comes into
play during the evaluation of the PMLA framework.

Moreover, the larger structural problem is compounded by the presence of parallel
investigations- where the predicate offence is examined by an FIR using police or agencies
like the CBI, and the ED continues using an ECIR. Such a bifurcated approach to
investigation frequently results in duplication of and inco-ordination of investigations,
developing procedural inconsistencies at the very start of proceedings.

Accordingly, the difference between ECIR and FIR is a more profound and divided
between the PMLA and the general criminal law. Though the statutory framework allows
flexibility in its enforcement, its practice demonstrates a system in which efficiency in
investigations takes precedence over procedural openness. The framework that has been
created creates significant issues of fair notice, accountability, and the right of the accused
to meaningfully engage in the investigation process, thus illustrating the greater disparity

between the law as enacted and the law as applied.

3. Summons and Examination: When Silence Becomes Suspicious
One of the broadest-and, perhaps, most invasive facets of the enforcement mechanism of the
Prevention of Money Laundering Act, 2002 is the power of summons and examination.
Section 50 of the Act authorizes officers of the Enforcement Directorate to summon, force
any individual, and take statements in the process of an investigation. Importantly, these
proceedings are considered to be judicial proceedings, thus affixing legal implications on

statements before the authority.

3 J. Sekar Alias Sekar Reddy v. Directorate Of Enforcement (2022) 7 SCC 370
4 Tofan Singh vs. State of Tamil Nadu AIR 2020 SC 5592
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On the one hand, these powers might seem similar to investigative tools provided by other
forms of statutes. But their working with the PMLA shows a much different-and much less
liberal-procedural pattern. In contrast to the framework per the Code of Criminal Procedure,
1973, where statements to police officers are inadmissible as substantive evidence, statements
made under Section 50 are considered as admissible and binding (and as such, the person is
put at a disadvantage since their silence or inconsistency can directly have a negative impact
on their defence).

The Supreme Court of India clearly supported this view in Vijay Madanlal Choudhary v.
Union of India °,when the Court ruled that officers of the Enforcement Directorate are not
police officers and thus, statements obtained under Section 50 do not qualify to be barred
under Section 25 of the Evidence Act. The Court also noted that these statements are an
inquiry and not a criminal investigation as it is traditionally understood, and thus validated
their admissibility.

Nevertheless, this category has been the topic of ongoing scholarly criticism. The ED has
broad discretionary authority such as summons, arrest, and attachment with minimal

procedural restrictions, which are a matter of concern due to the possibility of coercion and

unequal investigation® The lack of explicit protections makes it possible to record statements

under an environment where the boundary between voluntary cooperation and the forced
testimony is even more unclear. ’

This arbitrariness of this framework can be made more clear considering it through the
perspective of general criminal jurisprudence. In Tofan Singh v. State of Tamil Nadu 8, the
Supreme Court ruled that confessions obtained by officers acting under the NDPS Act are
inadmissible given that such officers essentially act as investigative officers like the police
officers. This reasoning underscores the principle that substance must prevail over form, a
principle that appears diluted under the PMLA.

This anomaly is further brought into the limelight with the help of a comparative analysis
with other special statutes. Although the NDPS Act has tough provisions, courts have limited
the admissibility of confession statements to avoid the misuse of the act. Likewise, in

legislations like the Unlawful Activities (Prevention) Act, 1967 and the Protection of

° Vijay Madanlal Choudhary (n 37)
® S Pavithra, ‘Abuse of Discretionary Power by Enforcement Directorate under PMLA’ (Indian Journal of
Integrated Research in Law, 2024).
" Aditya Wadhwa, ‘Presumed Guilty: Reimagining the PMLA’s Enforcement Architecture’ (2025) Journal of
Law and Criminal Justice.
8 Tofan Singh vs. State of Tamil Nadu AIR 2020 SC 5592
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Children from Sexual Offences Act, 2012, the procedural protection has been provided
tighter to balance the investigative authority with the rights of a person.

By contrast, PMLA framework allows the ED to call in people, capture statements with an
element of compulsion, and further use such statements as substantive evidence, all without
asserting that the officer is a police authority. This has led to a procedural inversion, which
has been characterized by the expansion of enforcement powers, and the dilution of
traditional protections. °

Moreover, the punitive measures implied by non-observance of summons in Section 50, puts
in place an atmosphere of forced cooperation, where people are in effect forced to provide aid
in an investigation that can be turned against them later. This type of structure is unclear
about where the investigation and adjudication begin and end, which is problematic in terms
of self-incrimination and fairness in evidence.

Therefore, even though Section 50 is reasonable as a necessary measure to combat the
complex financial crimes, its functioning indicates a system in which a wide range of
investigative power is accompanied by limited procedural limitations, further supporting the
larger argument that the PMLA is moving far afield of the traditional ideals of criminal

justice.

4.  Search and Seizure: Safeguards in Form, Discretion in Substance

The investigative provisions of the Prevention of Money Laundering Act, 2002, especially,
Section 17, 18 are designed in such a way that they allegedly integrate procedural protections
into the search and seizure provisions but at the same time allows them broad enforcement
discretion. In the threshold, the statute requires that the authorised officer should also capture
in writing the reason to believe, based on material in his/her possession that an individual is
engaged in money laundering or that he/she is in possession of money that is the proceeds of
crime. Such requirement is estimated as a precaution against capricious invasion.

This protection has been identified by judicial interpretation. In M/s Vikas WSP Ltd v

Directorate of Enforcement 1°, the Delhi High Court pointed out that reason to believe should

be founded on tangible material and must be in written form otherwise the whole process of

search may be vitiated. Equally, in the case of Mahanivesh Oils & Foods Pvt Ltd v

® Vinod Rai, ‘Prevention of Money Laundering Act in India: The ECIR and Presumption of Innocence’ (ISAS
Insights, 2022).
10 M/s Vikas WSP Ltd v Directorate of Enforcement (Delhi High Court, 2024).
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Directorate of Enforcement %, the Court determined that the development of such belief is a
reviewable area of jurisprudence and cannot be a mechanical replication of statutory
language.

Nevertheless, the statutory scheme denotes a structural contradiction. Although the former
limb imposes a safeguard, the other clauses enable search and seizure to be carried out
without prior judicial authority and independent of the formal criminal process, even the lack
of FIR or publicity of ECIR. This two-tier system has a design that procedural protections are
found in form, but can be circumvented in substance.

This structure was maintained by the Supreme Court of India in Vijay Madanlal Choudhary
v. Union of India 2 where it was argued that the PMLA was a self-sufficient code and that
the search and seizure cannot be initiated unless an FIR is registered. The Court also
confirmed the broad authority of the Enforcement Directorate noting that such authorities are
required to wrestle with intricate financial offenses.

High Courts, on the contrary, have tried to bring about procedural discipline. In G.
Gopalakrishnan v Deputy Director, Directorate of Enforcement !3the Madras high court
ruled that the failure to prove properly and convey the reason to believe that the search is
conducted, makes it illegal and not an irregularity and in that case, it hit the root of the case.
Similarly, in the Dr Natesha DB v Directorate of Enforcement 4 the Karnataka High Court
struck down search proceedings where the belief had been founded on mere assumptions, and
not concrete material, as to the threshold could not be lowered to the subjective satisfaction.
The most recent jurisprudence has also helped in explaining further that the search and
seizure provision in PMLA is just a multi-tiered system where compliance in every tier is
independent. The search (Section 17), retention (Section 20) and adjudication (Section 8)

involve a three-step statutory protection mechanism, which cannot be combined into a single

ongoing act of power, as examined in the recent jurisprudence of the High Court. ° This

connotation points out that the safeguards are meant to work on several levels, but how
effective they work in real life is disputed.

Concurrently, such a lack of a disclosure prerequisite to reveal the ECIR or receive the
previous judicial consent enables enforcement action to be undertaken with the foundation of

internal information, intelligence inputs or even informal inputs, thus reducing the threshold

1 Mahanivesh Oils & Foods Pvt Ltd v Directorate of Enforcement (Delhi High Court, 2016).
12" Vijay Madanlal Choudhary (n 37)
13 G Gopalakrishnan v Deputy Director, Directorate of Enforcement (Madras High Court, 2023).
14 Dr Natesha DB v Directorate of Enforcement (Karnataka High Court, 2022).
15 Lexology, ‘Search, Seizure and Retention under PMLA: A Three-Step Safeguard Framework’ (2025).
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of coercive intervention. It has been noted by academic commentators that such a structure, in

effect, transforms the requirement of reason to believe into a vague and subjective criterion,

which greatly relies on the judgment of the investigating authority.

Moreover, the Supreme Court in

Moreover, the Supreme Court in Sarla Gupta v Directorate of Enforcement 1’ noted the
entitlement of the accused to access documents impounded in the course of investigation,
including unrelied documents, thus recognising that refusal to do so would nullify the ability
of the accused to a fair trial under Article 21. And this judicial intervention is somewhat a
reflection of imbalance that is established at the point of search and seizure when the accused
is shut out of a meaningful participation.

This critique is supported by academic commentary. As it has been noted, the search and
seizure plan of the PMLA enables the enforcers to operate in the absence of judicial review in
real-time, which makes it questionable in terms of arbitrariness and power abuse. ¥ More
studies indicate that although the anti-money laundering regime in India is well designed,
there still exist discrepancies in enforcement and a lack of transparency in the process,
especially during the investigation phase. *°

Consequently, there is an imbalance in the search and seizure regime of the PMLA. Although
the statute officially encompasses such protection like the reason to believe, judicial review,
and the post-search adjudication, its operation reality allows enforcement authorities to begin
intrusion measures at a comparatively low level. The framework that emerges is indicative of
a regime in which the presence of restraints does not always ensure effective restraint,
therefore providing an example of the larger disjunct between the reality of statutory design

and enforcement.

5. Provisional Attachment: From Preventive Measure to Expansive Control
One of the most broad enforcement devices that the Enforcement Directorate has is the power
of provisional attachment as provided under the Prevention of Money Laundering Act, 2002
(as amended by Section 5 read with Section 2(1)(u). Although the statute defines an

attachment as a preventative measure to ensure proceeds of crime, its application in reality

16 S Pavithra, ‘Abuse of Discretionary Power by Enforcement Directorate under PMLA’ (Indian Journal of
Integrated Research in Law, 2024).
17 Sarla Gupta v Directorate of Enforcement (Supreme Court, 2024).
18 Aditya Wadhwa, ‘Presumed Guilty: Reimagining the PMLA’s Enforcement Architecture’ (2025) Journal of
Law and Criminal Justice.
19 Gulshan Kumar and Param Jeet Singh, ‘Money Laundering in India: A Doctrinal Analysis of Law,
Enforcement, and High-Profile Cases’ (2025) Quest Journals.
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has shown a framework in which the scope of attachment goes way beyond directly tainted
property.

By statutory definition, the proceeds of a crime are not limited to the property taken through
criminal activity, but also to the value of the property, thus allowing them to attach property
of similar value. This understanding was authoritatively established in Deputy Director,
Directorate of Enforcement v Axis Bank 2°, wherein the Delhi High Court explained that
attachment can be made on property that reflects the value of proceeds of crime despite such
property not being tainted.

This has been further increased by recent judicial developments. In the case of Arun Suri v
Directorate of Enforcement?, the Delhi High Court decided that the property which is
ancestral or inherited is not exempt to attachment, especially in cases where the actual
proceeds of crime cannot be traced or that the same has been diverted. In doing so, the Court
stressed that there is no distinction in the statute, in cases where the proceed is based on the
equivalent value, between tainted and untainted property, thus enabling the assets that may
not necessarily be directly related to the alleged offence to be attached. 2

Similarly, it was stated in Prakash Industries Ltd v Directorate of Enforcement, that even
property obtained before the offence was committed or before the PMLA came into effect,

may be subjected to the attachment, but so long as the accused still holds the property and it

is a value of the proceeds of crime. 23 This greatly broadens the time range of power of

attachment.

The application of the provision is also widened in situations that pertain to overseas
transactions where courts have acknowledged that in case of overseas transfer of proceeds of
crime, the enforcement agencies have the authority to seize domestic assets worth the same
amount. 2* This is an effective way of turning the process of attachment into a means of
value replacement instead of a hard tracing of illegal property.

Moreover, the authority to freeze bank accounts on the attachment regime has far-reaching

practical implications. Though it is framed as a temporary restraint, that freezing is

20 Deputy Director, Directorate of Enforcement of Delhi vs. Axis Bank & Ors. (2019 SCC Online 7845)
2L Arun Suri v. Enforcement Directorate, 2026 SCC OnLine Del 673
22 ‘Delhi HC: Ancestral property can be attached under PMLA if proceeds of crime untraceable’ LiveLaw
(2026) https://www:.livelaw.in/high-court/delhi-high-court/ed-pmla-ancestral-property-can-be-attached-
proceeds-of-crime-untraceable-523924
ZPrakash Industries Ltd v Directorate of Enforcement (Delhi High Court, 2022); see also LiveLaw report
https://www.livelaw.in/high-court/delhi-high-court/property-bought-from-proceeds-of-crime-before-pmla-can-
still-be-attached-by-ed-if-possession-continues-delhi-high-court-526631
24 Vineet Bhalla, ‘Explained: Can the ED attach ancestral property?” The Indian Express (24 February 2026)
https://indianexpress.com/article/explained/explained-law/ed-property-attach-explained-10549125/
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commonly a cause of total financial incapacitation not only to the accused, but also to third
parties, employees and business practices. 2> The courts have recognized that these measures
could be extended over long intervals, hence bringing up questions about proportionality and
due process.

The problem is further complicated when third party rights get involved, and courts have
already determined that attachment pursuant to the PMLA could prevail over other claims,
such as claim of secured creditors. 2 Although there are simple protection over the bona fide
third parties, the broad structure puts more weight on confiscation against the individual
interests thus distorting the conventional ideals of property rights.

This concern is supported by academic commentary, which has noted that the PMLA enables
it to be attached at a pre-trial phase, when guilt has yet to be established, bypassing the

separation of preventive and punitive action. 2’ The fact that the same, similar and dissimilar

property is being attached to further in argument shows that the provision can be applied in a
more economic control as opposed to preservation of assets. 28

So, provisional attachment, although an essential measure to protect the loss of illegal
property, has gone well beyond the limits of contaminated property in its authoritative
expansion, posing the grave questions of proportionality, equity, and safeguarding of property

rights.

6. Adjudication: The Illusion of Independent Scrutiny

Adjudication process, which was provided in the Prevention of Money Laundering Act, 2002,
which is primarily regulated by the Section 8, is created as a procedural guard to verify
provisional attachment orders issued by the Enforcement Directorate. Ideally, the
Adjudicating Authority (PMLA) is an independent institution whose responsibility is to
ascertain whether or not the attached property is really part of money laundering.

Nonetheless, in reality, the adjudication phase can be seen as a confirmatory process, instead
of a substantive judicial restraint. The interactivity of proceedings is mostly document-based,
and the ED material is mostly relied on, whereas the accused is often restricted to access full

investigative content at an early stage of proceedings. This creates a structural imbalance, in

2 |bid.
26 “Banks can’t claim priority over PMLA attachment’ Times of India (2026)
https://timesofindia.indiatimes.com/city/nagpur/hc-banks-cant-claim-priority-over-properties-attached-under-
pmla/articleshow/129886920.cms
21 Aditya Wadhwa, ‘Presumed Guilty: Reimagining the PMLA’s Enforcement Architecture’ (2025) Journal of
Law and Criminal Justice.
28 S Pavithra, ‘Abuse of Discretionary Power by Enforcement Directorate under PMLA’ (2024).
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which the judgment is made to a significant extent on the basis of pre-conceived investigative
findings.

There is a huge practical issue with the nature of provisional attachment per se. After the
property has been provisionally attached under 5, the adjudication proceedings under 8 that
occur are likely to seem a continuation of the same exercise, (as opposed to a new
examination of the matter). In short, the commencement of provisional attachment establishes
a powerful presumption in favour of confirmation, in a sense whereby the adjudicatory phase
is more likely to affirm than to re-evaluate the decision made previously.

Moreover, the statutory framework provides that attachment remains in the pendency of an
adjudication, and in the real world, a far more popular form of revocation is confirmation of
attachment than the revocation of it. The orders are often made at a prima facie level with
minimal involvement with the evidentiary nuances that would otherwise be present in a case
which involves a proprietary right.

The observation of the courts has also made it clear that the adjudication process is not
supposed to be an actual trial but a prima facie decision and hence reduced the level of

scrutiny at this stage. 2 Although this might be defensible on the side of enforcement, it also

leads to a structure in which effective judicial review on the merits is effectively pushed to a
later date, like an appeal by a court or trial by Special Courts.

As such, despite the adjudication mechanism being seen as a protection against arbitrary
attachment, its real-world operation is indicative of a regime in which the decision to
provisionally attach property has a significant effect on, and perhaps predetermines, its
ultimate confirmation, and thus is part of the greater trend of procedural safeguards acting as

formal checkpoints rather than effective restraints under the PMLA.

Arrest under the PMLA: Wide Powers, Limited Safeguards
One of the greatest disregards of the general criminal procedure framework is the power of
arrest under the Prevention of Money Laundering Act, 2002, as in Section 19. Although
the provision does have some safeguards, the most obvious one being the presence of a
reason to believe, the interpretation and application of the provision exposes a system in
which the enforcement discretion is exercised with a relatively lower standard than in the

context of the regular criminal law.

29 Deputy Director, Directorate of Enforcement v Axis Bank (2019) SCC OnL.ine Del 7854.
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One of the most controversial topics in judicial rhetoric has been the question of whether
the officers of Enforcement Directorate should be subject to the procedural remedies of the
Code of Criminal Procedure, 1973. Courts have consistently held that the PMLA is a self-
contained code, and that ED officers are not “police officers” for the purposes of statutory
restrictions. This, however, does not mean that the CrPC should not be excluded. Section
65 of the Act gives the provisions of the CrPC the force of the law, to the extent that they
do not conflict with the PMLA, so that the basic safeguards of the procedure are not
completely overridden.

In Section 19, an authorised officer is allowed to arrest an individual of whom he suspects,
on the basis of material in his possession, that he is guilty of an offence committed under
the Act. Courts have construed this to mean that there must be existence of material and
capturing of reasons in writing but the test is one of prima facie test thus allowing an arrest
at a very early point in time in the investigation. This comparatively low threshold and
restricted disclosure of material greatly increases the discretion of the enforcement
authority.

The development of protections is best demonstrated with respect to the communication of
causes of arrest. The common law upheld before Pankaj Bansal v. Union of India *° had it

that oral communication of grounds was allowed to meet Article 22(1) as was the case

with Ram Kishor Arora v Directorate of Enforcement, 3 but because the right to legal

remedies should be exercised effectively, the Supreme Court of India declared that written
communication of grounds was necessary.

Another important constitutional restraint on the arrest authority was further explained in
the case of Directorate of Enforcement v. Subhash Sharma,®? in which the Supreme Court
decided that the arrest based on the PMLA should not infringe the basic rights of articles
21 and 22. It was also determined that an arrest is invalid and voided once it is established
not to produce an arrested person before a Magistrate within 24 hours; and that the strict
conditions prescribed by Section 45 which are known as the twin conditions cannot be
invoked to support continued custody.

This ruling is important in two aspects. First, it confirms once again that even though the
PMLA is a special law, constitutional protections still apply as overrestrictions. Second, it

explains that such procedural requirements like production in the presence of a Magistrate,

%0 Pankaj Bansal v. Union of India (2024) 7 SCC 576
31 Ram Kishor Arora v Directorate of Enforcement SLP (Crl.) No. (12863 of 2023)
32 Directorate of Enforcement v. Subhash Sharma,
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based on Article 22(2) and Section 57 of the CrPC are non-derogable and mandatory even
in PMLA cases.

But in reality there is structural imbalance. Since the ECIR is not published, the
justification of arrest is often the only piece of paper that the accused is left with, thereby
becoming a sole source of determining the legality of the arrest and subsequent detention.
This has given a scenario that the accused have to defend themselves against the
allegations that are only partially revealed, but the overall investigative content has been
withheld.

In this way, although Section 19 has taken protection measures like reason to believe,
written grounds of arrest and production before a Magistrate, the judicial trends show that
the protection is realized when the constitutional violation is proven, but not at the arrest
point. The structure thus indicates a system in which wide-range powers are given in the
first place, and protections work as ex post controls, thereby enhancing the asymmetry
between the power to enforce them and personal freedom.

7. Bail under PMLA: Where Bail is the Exception to the Exception
The bail regime under the Prevention of Money Laundering Act, 2002, in particular, Section
45, is one of the rare instances when the criminal justice system operates in a different
manner to the usual criminal process. While bail is considered a fundamental right under the
Code of Criminal Procedure, 1973 and jail an exception, the PMLA imposes a stringent

regime by imposing the so-called "twin conditions™ which greatly curtails the discretion of

the court in granting bail.

Until the amendment in 2018, Section 45 provided that, in order to grant bail, the Court must
be satisfied that the accused is not guilty of the offence, and that he is not likely to commit
any offence while out on bail. In Nikesh Tarachand Shah v. Union of India, the Supreme
Court of India declared these conditions to be unconstitutional, on the grounds that requiring
a Court to draw a conclusion of "not guilty" at the bail stage was patently arbitrary and in
violation of Articles 14 and 21. %

But this came to be short-lived. In response, Parliament introduced the two conditions again
through an amendment of the provision, thus effectively reinstating the stringent bail regime.

The constitutionality of the new provision was confirmed in Vijay Madanlal Choudhary v.

33 Nikesh Tarachand Shah v. Union of India (2017) 11 SCC 1
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Union of India, in which the Supreme Court reiterated the restrictive nature of bail under the
PMLA and upheld Parliament's intention to set higher standards for bail. 3*

The effect of these conditions has been to make PMLA bail extremely hard to come by. The
twin conditions have been interpreted narrowly by courts, requiring the accused to prove that
he is not guilty prima facie, which is an onerous task at the investigative stage. Thus, the onus
is placed on the accused at a period where the prosecution case is developing.

This approach is reflected in the judicial decisions. In P Chidambaram v. Directorate of
Enforcement, the Court granted bail, but highlighted that economic offences constitute a
separate category of offences, requiring a different approach, and so legitimating the

seriousness of the charges. *° Further, in Kapil Wadhawan v. Directorate of Enforcement and

Dheeraj Wadhawan v. Directorate of Enforcement, courts have struggled with long periods of
detention and successive bail applications, reflecting the prolonged detention before trial in
PMLA cases.

The recent high-profile cases also underline the challenges of obtaining bail. In both Arvind
Kejriwal v. Directorate of Enforcement 3" and Manish Sisodia v. Directorate of Enforcement
38 multiple bail applications were rejected by the courts, which focused on the seriousness of
the allegations and intricacy of the case, before ultimately stepping in to grant bail.

The High Courts have also been cautious and reluctant to grant bail where the twin conditions
are not met, especially in cases where large-scale proceeds of crime and ongoing
investigations are involved. However, courts have also occasionally allowed bail in cases
where delay in trial or incarceration has occurred, thereby attempting to balance the statutory
provisions with constitutional rights to personal liberty.

The end result of this jurisprudence is the establishment of a bail regime where the
presumption of innocence is deferred, and the burden is shifted onto the accused to prove
innocence at an early stage. When considered in relation to other procedural aspects of the
PMLA - such as the non-disclosure of the ECIR (the Enforcement Case Information Report),
the admissibility of statements under Section 50 and broad powers of attachment - the bail

regime is part of a system that places the accused at a disadvantage.

34 Vijay Madanlal Choudhary v. Union of India (n 37).

3 P Chidambaram v. Directorate of Enforcement (2019) 9 SCC 24.

% Kapil Wadhawan v. Directorate of Enforcement (Bombay High Court, 2020); Dheeraj Wadhawan v.

Directorate of Enforcement (Bombay High Court, 2021).

37 Arvind Kejriwal v. Directorate of Enforcement (2024).

3 Manish Sisodia v. Directorate of Enforcement
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Thus, although the strict bail requirements are rationalised to fight serious economic crimes,
in practice, the bail regime equates liberty with a conditional status, with limited effectuation,
and often with a long delay. The resurgence and rigorous application of the twin conditions
signal a shift from traditional criminal law principles, from "bail as a rule™ to "bail as an
exception”, and underline the underlying theme of this chapter, namely that the procedural
safeguards under the PMLA, while formally enshrined, exist within a system that
fundamentally alters the relationship between state authority and individual rights.

8.  Burden of Proof: Innocence Reversed?

Burden of proof framework in the Prevention of Money Laundering Act, 2002 is a major
deviation of the conventional criminal law principles. The burden of proof is reversed,
making it a responsibility of the accused to prove that the proceeds of a crime is clean, in the
event that the prosecution has proven a prima facie connection between the money laundering
and the accused, under section 23 and 24 of the Act.

This is a fundamental change in the general rule as provided by the Indian Evidence Act,
1872 and the Code of Criminal Procedure, 1973 where the prosecution has the onus of
proving guilt beyond reasonable doubt. The burden of evidence, however, under the PMLA is
practically passed on to the accused at an early phase and thus, the presumption of innocence
is watered down.

The Supreme Court of India upheld the validity of this reverse burden in Vijay Madanlal

Choudhary v. Union of India *® whereby the Court stated that such provisions were justifiable

based on the intricate and covert nature of money laundering crimes.

Nevertheless, the implications of this framework in practice are important. The accused tends
to prove the accusations at the level when the complete content is not revealed, especially
when the ECIR is not provided, and access to investigative files is restricted. This gives rise
to a scenario in which people are forced to protect themselves against half-disclosed or
changing accusations, thus putting them at a structural disadvantage.

The reverse burden effects do not just affect the main accused. It also applies to third parties,
family members and business associates, the properties of which can be attached and they
may have to prove that the alleged proceeds of crime are not related to them. Such a wide
area of liability leads to people being dragged into the case in an indirect manner, but with the

same evidentiary load as the key defendant.

%9 Vijay Madanlal Choudhary vs. Union of India (n 37)
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The contrasts with other special statutes provide another critical point illustrating the
originality of the given structure. Although there is a reverse burden under the Narcotic
Drugs and Psychotropic Substances Act, 1985, under Section 35 and 54, the courts have
come up with overriding burdens so that such presumption can only be created once the
prosecution has proven the underlying facts. Likewise, the presumptions made under the
Customs Act, 1962 are used sparingly and can be evaluated by the court. Although bail terms
are tough and the laws are tough like the Unlawful Activities (Prevention) Act, 1967, even in
the face of tough laws, it is up to the prosecution to prove the alleged offender guilty at trial
on a heavy burden.

Conversely, the PMLA framework works alongside other formal characteristics like the
admissibility of statements under Section 50, harsh conditions of bail, and broad attachment
authority to establish a system wherein the accused must continuously prove his/her
innocence in numerous steps of the process. The reverse burden in this way, operates not in
isolation, but as a component component of a wider procedural architecture that places the
accused in a cumulative disadvantage.

Therefore, even though the reverse burden of the met burden according to the PMLA is
reasonable, considering the need to combat intricate economic crimes, it has the effect of
denying the presumption of innocence, turning it into a conditional presumption. The accused
must not only prove his defense to the case presented by the prosecution, but practically
obliged to prove his innocence when the full picture is not disclosed, thus supporting the
overall theme that constitutional protections under the Act are massively watered down in

their actual implementation.

9. Appellate Tribunal : Remedy in Law, Relief in Practice?

The Prevention of Money Laundering Act, 2002, especially Section 26, has the appellate
mechanism whereby orders of the Adjudicating Authority (PMLA) can be appealed to the
Appellate Tribunal. Theoretically, the Tribunal is to be viewed as an autonomous quasi-
judicial institution, which is supposed to serve as an effective corrective measure against
erroneous or arbitrary attachment orders.

Nevertheless, both experience and judicial experience have shown that the efficacy of such
remedy is still heavily limited. The process in the Tribunal may be lengthy and interim relief

including attachment of property or freezing of accounts, is not easily allowed. This leads to
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the fact that the economic impact of attachment remains in effect in spite of the pendency of
the appellate procedure, thus, reducing the urgency of the remedy.

One of the most common areas of concern is the restricted area of review at the appellate
level, especially in situations where the findings made by Adjudicating Authority are
premised on material submitted by the Enforcement Directorate. Practically, appellate
proceedings are more likely to interact with the record already created, instead of conducting
an independent re-evaluation on a substantive level. This gives an impression that the process
of appellate is more of a form review and not a reexamination of content.

The limitations on many occasions have necessitated judicial intervention. The Supreme
Court of India in Madras Bar Association v. Union of India “° stressed on the need to have
independence and proper working of a tribunal including that of a specialised statute and that
the composition and working of such bodies must be in such a manner that they offer fairness
and effective adjudication in case of failure of the same at the Tribunal level. This has been
repeated with High Courts frequently entertaining writ petitions under Articles 226 and

Moreover, in Mahanivesh Oils & Foods Pvt Ltd v. Directorate of Enforcement X, the court of

Delhi High Court undertook the exercise of reviewing the acts of the ED and the process of
attachment, where the court emphasised that judicial review is still necessary, to ensure that
no arbitrary use of power is made.

Practically speaking, litigation has also seen that parties often go to High Courts directly
because of the urgency of relief, or because they believe that the appellate court is not
effective. Although this will not officially override the statutory function of the Tribunal, it
represents a wider pattern in terms of the appellate mechanism not necessarily being
considered as the most effective means of immediate or substantive redress.

The overall impact of these is that, despite the Appellate Tribunal being meant to be an
autonomous protection in the PMLA system, its reality is that it is often limited by the fact
that it takes too long to act, there is a lack of interim relief, and it is forced to rely on the
existing records. Therefore, the effectiveness of the appellate remedy is in most instances not
immediate but deferred and entails a subsequent appeal to the constitutional courts.
Therefore, the appellate framework of the PMLA s reflective of a recurring pattern in the
statute-where remedies are available in theory, but are practically imperfectable without
intervening judicial action, which further shows the disconnect between the statutory

framework and its real-world application.

40 Madras Bar Association v. Union of India (2021) 7 SCC 369.
“IMahanivesh Oils & Foods Pvt Ltd v. Directorate of Enforcement (2016) SCC OnLine Del 475.
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com
https://www.ijalr.in/
© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 6 | ISSUE 4 MAY 2026 ISSN: 2582-7340

10. Operation Green Leaf: Demonetisation and Its Impact on Money
Laundering

One of the most important executive interventions in the anti-money laundering space in
India is the policy of demonetisation, which was implemented in 2016 with the following
purpose: to reduce black money, fake money, and illegal movement of funds. It is not
introduced under the Prevention of Money Laundering Act, 2002 although closely allied
with the aim of attacking proceeds of crime due to scheduled offences, such as corruption,
tax evasion, fraud, and offences under the Prevention of Corruption Act, 1988 and the
Indian Penal Code, 1860. In reality, by making the large amounts of unaccounted cash that
were produced by such predicate offences useless, demonetisation would have neutralised
them.

Yet, the demonetisation period showed the flexibility of the illegal financial systems.
There were also reports of several cases where the unaccounted money was quickly being
re-introduced into the formal financial system by channeling through intermediaries, shell
companies and bank accounts. It is also worth noting that the schemes included the use of
entry operators and proxy accounts holders where large amounts of demonetised currency
had been deposited in multiple accounts to evade detection, and usually accompanied by
crimes like tax evasion and financial fraud. Also, the cases of conversion of illegally
obtained cash into gold and other valuable items were reported, which implies the

substitution of the cash-related holdings with the holdings based on the assets, to hide the

proceeds of crime. 42

Also, enforcement measures at the time illuminated the role of the bank officials and
financial intermediaries in the exchange of the demonetised form of money in lieu of
commission, thus revealing the institutional weaknesses. These examples serve to
emphasize that despite the fact that the proceeds of crime had been derived as a result of
planned offences and were in cash format, the process of laundering was easily adapted
using layering and integration mechanisms, thus restricting the targeted effect of the
policy.

In Vivek Narayan Sharma vs. Union of India ** the Supreme Court of India found the

constitutional validity of demonetisation and, in the majority opinion, judicial deference to

42 See generally reports on post-demonetisation laundering methods involving shell accounts and asset
conversion; Reserve Bank of India, Annual Report 2017-18; see also Income Tax Department investigations on
accommodation entries.
3 Vivek Narayan Sharma v. Union of India (2023) SCC OnLine SC 1
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the economic policy. Nevertheless, the opinion of the dissenting judge B.V. Nagarathna
was rather critical of the procedural flaws and executive hegemony in the decision-making
procedure. However, the dissenting opinion of Justice B.V. Nagarathna raised critical

concerns regarding the procedural irregularities and executive dominance in the decision-

making process. ** This deviation is especially pertinent when applied to anti-money

laundering enforcement because it indicates a larger judicial movement towards enforcing
broad state action notwithstanding latent procedural anxieties.

Empirically, the academic literature has shown that the effect of demonetisation on
unaccounted wealth over the long-term was limited since a significant part of the
demonetised funds was recaptured into the banking system, and illegal wealth remained
trapped in the non-cash form. > The academic literature has also shown that the effect of
the measure on the structural processes of money laundering that were linked to scheduled
offences was not significant despite the short-term. 46

These developments are relevant to the current study since despite the intervention
conducted on a large scale to address proceeds of crime, the mechanisms behind the
laundering may still stay the same. The demonetisation exercise, therefore, supports the
overall argument that greater enforcement authorities and structural interventions do not
always result in successful disruption of money laundering, especially when illicit activity

evolves to meet regulatory restrictions.

11. International AML Regimes vis-a-vis the Indian PMLA Framework

A comparative study of investigative authorities in anti-money laundering regimes in the
United Kingdom, the United States of America, the European Union, Australia, and Japan
shows a clear structure with coercive power being implemented under the general criminal
procedure law and being subject to judicial checking beforehand. Contrary to this, the
framework provided under the Prevention of Money Laundering Act, 2002, directly endows
the Enforcement Directorate with wide powers of investigation over the matter, allowing the
executive to initiate coercive action via internally documented satisfaction. This structural
design actually enables the enforcement hand to go ahead before the scrutiny of the judiciary;

in this way, expanding the discretion of the authority at the first level.

4 |bid (Justice B.V. Nagarathna, dissenting opinion).
45 Reserve Bank of India, Annual Report 2017-18 (noting return of demonetised currency).
46 Gabriel Chodorow-Reich et al., ‘Cash and the Economy: Evidence from India’s Demonetization’ (2018)
NBER Working Paper.
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In the United Kingdom, the investigation of money laundering cases is supported by the
Proceeds of crime Act 2002 in which searches and seizures can only be achieved by
obtaining judicial warrants and restraint orders have to be given by the court to freeze

property. # The policing authorities exercise arrest powers, and the provision of bail is

governed by the Bail Act 1976, which maintains a presumption in favour of release. “® This

makes sure that the actions of coercion are vetted using judicial evaluation prior to their
implementation. In comparison, the Enforcement Directorate under the PMLA has the power
to search and seizure and or arrest an individual under the enforcement Directorate under the
banner of reason to believe in the absence of prior judicial authority and to carry out search
and seizure on the basis of a prior judicial authority and reduce the role of prior judicial
expediency under the specialised agency.

Enforcement of AML pursuant to statutes like the Bank Secrecy Act in the United States is
placed in a constitutional framework in which search and seizure are regulated under the
Fourth Amendment and required to be accompanied by judicial warrants under probable
cause, and warrantless arrest is regulated by the Bail Reform Act of 1984 as the judiciary
remains granted discretion to enforce and as the presumption of liberty. “° Conversely,
PMLA framework allows executive groups the capacity to institute coercive actions in the
absence of the inverse constitutional filter, and the introduction of high bail conditions also
changes the situation by illustrating a greater strain on the accused during the pre-trial phase.
In the European Union, offences and compliance requirements are stipulated in AML
directives including, e.g. Directive (EU) 2018/1673, but the power of the investigation is
vested in the domestic criminal procedure legislation of the Member States, so that search,
seizure, and arrest is only conducted under judicial control.>® By contrast, the Indian system
under the PMLA concentrates these powers in a special enforcement agency, permitting it to
proceed on this internal satisfaction, which in general would not be subject to judicial inquiry
until the power has been exercised.

In Australia, a regulatory framework is mainly provided by the Anti-Money Laundering and
Counter-Terrorism Financing Act 2006 and the investigative pursuits are conducted by the
law enforcers as under the general criminal law. Search and seizure must be warranted by the

judiciary, police are to issue arrest, and the bails are controlled by the regular criminal

47 Proceeds of Crime Act 2002 (UK).
“8 Bail Act 1976 (UK).
49 US Constitution, Fourth Amendment; Bank Secrecy Act; Bail Reform Act of 1984 (US).
0Directive (EU) 2018/1673 on combating money laundering by criminal law.
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procedure, thus preventing the regulatory bodies to have direct coercive powers. >Unlike the
PMLA model, the regulatory, investigative, and enforcement roles are combined in the
Enforcement Directorate and thus the scope of authority is increased than what is normally
witnessed by equivalent jurisdictions.

Equally, in Japan, enforcement of AML is under the Act on Prevention of Transfer of
Criminal Proceeds, with coercive measures like search, seizure, and arrest being highly
judicially sanctioned by Article 35 of the Constitution of Japan which protects against

unreasonable intrusion.>? Courts are therefore the major gatekeepers in the initial stage.

Contrary, this provision in the absence of the compulsory prior judicial approval permits the
enforcement agencies to proceed according to internally captured causes, and thus, change
the judiciary to a preventive and rather corrective syria.

In all such jurisdictions, an overall plan is evident: even though offences and regulation
duties are stipulated by AML legislation, coercive powers to investigate must be incorporated
into the criminal procedure frameworks, which are overseen by the court. The Indian model
of the PMLA is different and does not follow this model as it brings the powers of
investigations, arrest, and attachment within one body and, thus, allows the executive to
initiate enforcement with the deferred judicial supervision. This organizational difference
highlights one of the fundamental differences in methodology, as with the international
regimes, judicial control on a threshold level is important at the initial stage, whereas with the
PMLA framework, the enforcement powers at the start level are broader, with the

guardianships activated, namely, at the second stage by the effect of the judicial action.

Conclusion and Recommendations

12.  Mapping the Imbalance: Findings on Power, Procedure and Practice
under the PMLA

The current study seeks to explore whether the Prevention of Money Laundering Act, 2002

strikes the right balance between the goal of anti-money laundering efforts and personal

rights. The study of the statutory provisions, jurisprudence, and practice demonstrates that

while the Act is well-designed and has been universally upheld at the constitutional stage, its

working in practice is concerning from a procedural, proportional, as well as institutional

accountability standpoint.

51 Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Australia).
52 Constitution of Japan, art 35.
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One of the major findings of the study is that the framework under the PMLA reflects a
significant degree of power concentration at the Enforcement Directorate (ED). The power to
initiate search, seizure, arrest and attachment proceedings on the basis of an internally
maintained priority on the basis of "reason to believe™ allows administrative action at an early
stage, even before judicial review. This structural characteristic, as also pointed out in the
academic and policy literature, has elevated the ED to one of the strongest investigative
agencies in the financial crime framework, with powers not usually available to law
enforcement agencies under the criminal procedure code.

The research also reveals that despite safeguards in the statutory framework, they are applied
in a post hoc manner. The secrecy of the ECIR, admissibility of statements under Section 50,
wide search and seizure powers and broad provisional attachment provisions, all put the
accused at an unequal footing right from the inception of the proceedings. Scholarly analyses
have described such measures as draconian, detailing their capacity to erode fundamental
rights and processes.

A further key finding has been that the bail provisions through the PMLA, with the twin
requirements of Section 45, effectively overturn the presumption of innocence. This has
resulted in the detention of individuals for prolonged periods and minimal relief provided by
the courts, thereby perpetuating a regime in which pre-trial detention is the norm. Overall,
these provisions create a system in which the onus on the accused is excessively onerous at
the early stages of the investigation.

The report also highlights issues with enforcement and potential for abuse. Insights from
policy debates and academic commentary suggest there are consistent patterns in claims that
the PMLA is selectively or disproportionately applied, particularly in high profile cases
where political figures are involved. While these claims are not without controversy and
should be treated with caution, the presence of such concerns highlights the need for
transparency and institutional safeguards relating to enforcement powers.

Additionally, the study examines how judicial interpretation of the PMLA has shifted

towards a greater reliance on legislative intent, particularly in cases like Vijay Madanlal

Choudhary vs. Union of India >® where the court endorsed key aspects of the PMLA.

Although courts have introduced some safeguards (such as requiring communication of
reasons for arrests), the overall structure of the law still allows for broad discretion in the

exercise of coercive powers by the executive and deferred judicial oversight.

%3 Vijay Madanlal Choudhary vs. Union of India n(37)
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The comparative study in this work confirms this by revealing that, unlike international AML
frameworks where coercive powers are used within a framework of judicial oversight, the
Indian regime is reflective of a centralised enforcement model with ex post judicial oversight.
This feature has implications for the balance between the effectiveness of enforcement and
rights protection.

In this vein, the key finding of this study is that while the PMLA has a legitimate goal in
tackling financial crimes, its current structure and implementation results in an imbalance
between the state's coercive powers and personal rights. The gap between statutory
protections and their implementation indicates that the balance envisaged by the law is not
fully operationalised, therefore requiring reforms to improve procedural justice,
accountability and judicial scrutiny.

13.  Judicial Discomfort with Enforcement Excesses: Absolute Power,

Predictable Consequences

There is an old maxim— “absolute power corrupts absolutely.” If one were to test its
contemporary relevance, the functioning of the Enforcement Directorate under the Prevention
of Money Laundering Act, 2002 would make for a compelling case study. What began as a
statutory mechanism to combat financial crime has, over time, drawn increasing judicial
scrutiny—not for lack of power, but perhaps for its overabundance and its enthusiastic
deployment.
The Supreme Court of India itself has, in recent proceedings, displayed a growing impatience
with the manner in which these powers are exercised. Justice Surya Kant, while hearing
matters concerning enforcement action, pointedly questioned the trajectory of such
investigations, reflecting a broader judicial concern that the agency’s powers may not always
be exercised with the restraint that constitutional governance demands. These observations
are not isolated murmurs—they form part of a pattern where courts appear increasingly
unwilling to treat enforcement excesses as mere administrative enthusiasm.
In a series of proceedings, the Court has remarked—at times with barely concealed
scepticism— “Why are you being used for political battles?”, cautioning that continued
misuse may compel the Court to make “harsh observations.” The same bench has gone
further, observing that the ED was “crossing all limits” and even violating the federal
structure of the Constitution—a statement which, in constitutional vocabulary, is less
criticism and more alarm bell.
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The discomfort is not limited to high-level rhetoric. When the ED summoned legal
professionals for opinions rendered in the course of their professional duties, the Court’s

1

reaction bordered on incredulity: “How can lawyers be summoned like this? "—a moment
that exposed how far the exercise of power had begun to stretch even settled doctrines like
attorney-client privilege.

Scholarly and policy analyses further reinforce this concern. As noted in academic literature,
the PMLA has increasingly been characterised as a “draconian legislation” with the potential
to be used as a tool for harassment and strong-arming of individuals, particularly when
procedural safeguards are diluted in practice. Similarly, policy commentary and journalistic
analysis point towards patterns of selective enforcement, where the deployment of
investigative machinery appears disproportionately aligned with political timelines and
opposition actors.

Yet, perhaps the most paradoxical aspect of this entire framework lies in the judicial
endorsement of these very powers in Vijay Madanlal Choudhary v. Union of India. By
upholding key provisions—including the non-disclosure of ECIR, expansive arrest powers,
and stringent bail conditions—the judgment effectively validated a framework of
extraordinary executive discretion. If anything, it did not merely legitimise the fire—it added
fuel to it.

Unsurprisingly, this has not been the final word. The correctness of Vijay Madanlal
Choudhary is presently under reconsideration in Karti P Chidambaram v Enforcement
Directorate, where a review petition has been filed challenging the breadth of powers upheld
by the Court. As per the latest available records, the matter remains pending before the
Supreme Court, reflecting an ongoing judicial re-evaluation of the balance between
enforcement and liberty.

What emerges from this evolving jurisprudence is not a complete judicial retreat, but a visible
shift in tone—from unquestioned validation to measured scepticism. Courts today appear to
be sending a subtle, yet unmistakable message:

power may be legally granted, but its exercise is still constitutionally judged.

And in that quiet but firm assertion lies the real check on “absolute power”—not its

existence, but its accountability.

14. Recommendations: Recalibrating Enforcement with Constitutional

Safeguards
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The author recognises that the Prevention of Money Laundering Act, 2002 plays a crucial
role in combating the complex and evolving threat of money laundering, particularly in an
era marked by globalised financial systems and sophisticated economic crimes. The Act,
as a special legislation, is both necessary and justified in its objective of protecting the
integrity of the financial system. This study does not seek to negate or undermine the
existence of the statute. However, what emerges from the analysis is the need to
acknowledge that effective enforcement cannot come at the cost of fundamental
procedural safeguards, and that a sustainable framework must strike a balance between
state power and individual rights. In this context, certain statutory and operational reforms
merit consideration.

At the statutory level, there is a pressing need to introduce greater procedural clarity and
safeguards. The non-disclosure of the ECIR, as upheld in Vijay Madanlal Choudhary v.
Union of India, creates an inherent informational asymmetry that places the accused at a
disadvantage from the outset. Making the ECIR, or at least its material particulars,
accessible to the accused would enhance transparency without compromising the integrity
of investigations. Similarly, the scope of “reason to believe” under provisions relating to
search, seizure, and arrest requires clearer legislative definition or judicial guidelines, in
order to prevent its overly broad and subjective application.

Further, the bail framework under Section 45 requires reconsideration. While the
seriousness of money laundering offences justifies a stricter approach, the existing twin
conditions disproportionately shift the burden onto the accused at a preliminary stage. A
calibrated approach—where stringent conditions are retained for serious offences but
balanced with constitutional safeguards such as the right to personal liberty and speedy

trial—would better align the provision with established principles of criminal

jurisprudence.

At the operational level, reforms must focus on institutional accountability and oversight.
The functioning of the Enforcement Directorate would benefit from the introduction of
independent supervisory mechanisms, whether through judicial oversight at critical stages
such as arrest and attachment, or through periodic institutional review. Ensuring that
coercive measures such as arrest and provisional attachment are subject to stricter scrutiny
and proportionality standards would prevent their use as tools of undue pressure.

Additionally, clear guidelines governing the exercise of powers under Sections 50, 17, and

19—particularly in relation to summons, search, and arrest—would help standardise
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enforcement practices and reduce the scope for arbitrary action. The incorporation of time-
bound investigation mechanisms and safeguards against prolonged pre-trial detention

would further strengthen the procedural fairness of the framework.

Finally, greater emphasis must be placed on judicial sensitivity in enforcement cases,
particularly in matters involving personal liberty. Courts must continue to act as a robust
check on excessive use of power, ensuring that the interpretation and application of the
Act remain consistent with constitutional principles.

In essence, the objective is not to dilute the effectiveness of the PMLA, but to recalibrate
its operation in a manner that preserves both its enforcement strength and its constitutional
legitimacy. A framework that balances these competing interests is not only desirable but
necessary to sustain public confidence in the rule of law.

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com
https://www.ijalr.in/
© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

	Abstract
	1. The Gap Between Law and Practice – Enforcement Realities
	2. ECIR vs. FIR: The Case You Cannot See
	3. Summons and Examination: When Silence Becomes Suspicious
	4. Search and Seizure: Safeguards in Form, Discretion in Substance
	5. Provisional Attachment: From Preventive Measure to Expansive Control
	6.1. Arrest under the PMLA: Wide Powers, Limited Safeguards
	7. Bail under PMLA: Where Bail is the Exception to the Exception
	8. Burden of Proof: Innocence Reversed?

	9. Appellate Tribunal : Remedy in Law, Relief in Practice?
	10. Operation Green Leaf: Demonetisation and Its Impact on Money Laundering
	11. International AML Regimes vis-à-vis the Indian PMLA Framework
	12. Mapping the Imbalance: Findings on Power, Procedure and Practice under the PMLA
	13. Judicial Discomfort with Enforcement Excesses: Absolute Power, Predictable Consequences
	14. Recommendations: Recalibrating Enforcement with Constitutional Safeguards


