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Abstract

The cheque system has historically played a crucial role in facilitating secure and reliable
commercial transactions in India. Despite the rise of digital payment mechanisms, cheques
continue to be widely used In business dealings, loan repayments, real estate transactions, and
credit-based trade. However, the growing incidence of cheque dishonour due to insufficient
funds or stop-payment instructions has posed a serious threat to financial discipline and

commercial certainty.

To address this issue, Section 138 of the Negotiable Instruments Act, 1881 was introduced
with the objective of enhancing the credibility of negotiable instruments and ensuring
accountability in financial transactions. This provision criminalizes the dishonour of cheques
issued for legally enforceable debts and provides a structured legal mechanism for recovery
and deterrence. Over time, judicial interpretation and legislative amendments have expanded
the scope of the provision, strengthened procedural safeguards, and introduced measures for

faster dispute resolution.

This research paper critically examines the legal framework governing cheque dishonour in
India, focusing on the essential ingredients of the offence, statutory presumptions, procedural
requirements, and evolving judicial trends. It also analyses the socio-economic impact of
cheque bounce litigation, including the heavy burden on courts and the challenges faced by
businesses and financial institutions. Further, the paper evaluates recent reforms such as

interim compensation, summary trials, and the push towards mediation and digital payments.
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The study concludes by highlighting the need for balanced reforms that maintain the deterrent
value of the law while reducing litigation and promoting ease of doing business in a rapidly

digitizing economy.

Keywords- Cheque Dishonour, Commercial Transactions, Legally Enforceable Debt

,Financial Discipline etc.

1. Introduction

Commercial transactions are fundamentally based on trust, certainty, and financial discipline.
In both domestic and international trade, parties frequently rely on negotiable
instrumentsparticularly chequesas a convenient and legally recognized mode of payment.
Cheques enable businesses to conduct credit-based transactions while maintaining
documentary evidence of payment obligations. Their widespread use in business dealings,

loan repayments, and contractual settlements demonstrates their continued relevance in the

Indian financial system despite the growth of digital payment methods.®

However, the frequent dishonour of cheques due to insufficient funds, account closure, or
stop-payment instructions has emerged as a major challenge affecting commercial stability
and confidence. Cheque dishonour not only disrupts business relationships but also leads to
financial losses, delays in recovery of money, and erosion of trust in credit-based
transactions. Prior to the late 1980s, dishonour of cheques was treated largely as a civil
wrong, leaving aggrieved parties with limited remedies and lengthy civil litigation. This
inadequate legal protection weakened the credibility of cheques as reliable payment

instruments.*

Recognizing the seriousness of this issue, the legislature introduced Chapter XVII (Sections
138-142) into the Negotiable Instruments Act, 1881 through the Banking, Public Financial
Institutions and Negotiable Instruments Laws (Amendment) Act, 1988. The primary objective
of this amendment was to strengthen the acceptability and reliability of cheques by attaching

criminal liability to their dishonour in certain circumstances. The amendment aimed to instill

% Negotiable Instruments Act, 1881, Chapter XVII (Sections 138-142).
4 Banking, Public Financial Institutions and Negotiable Instruments Laws (Amendment) Act, 1988.
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greater financial discipline, promote banking efficiency, and safeguard the interests of

creditors and businesses.®

Over the years, the number of cheque dishonour cases has increased significantly, resulting in
a heavy burden on the judicial system. The Supreme Court of India has repeatedly
acknowledged the large volume of litigation arising from cheque bounce cases and has
emphasized the need for procedural reforms, alternative dispute resolution mechanisms, and
speedy disposal to ensure effective enforcement of the law. The growing pendency of such
cases highlights the continuing relevance of Section 138 and the necessity of balancing

deterrence with judicial efficiency.

2. Objectives of the Study
1. To examine the legal framework governing cheque dishonour.
2. To analyse essential ingredients of Section 138.
3. To study procedural requirements and judicial interpretation.
4. To evaluate challenges in implementation.

5. To suggest reforms for effective enforcement.

3. Research Methodology

This research adopts a doctrinal and analytical methodology to examine the legal framework
relating to cheque dishonour under the Negotiable Instruments Act, 1881. The study primarily
relies on secondary sources of data and focuses on the interpretation and analysis of existing
legal materials. Relevant statutory provisions have been examined to understand the
legislative intent and scope of Section 138 and related provisions. Judicial decisions delivered
by various courts, including the Supreme Court of India, have been analysed to evaluate the
evolution of legal principles and their practical application. In addition, Law Commission
reports have been consulted to understand policy recommendations and proposed reforms
aimed at improving the efficiency of cheque dishonour litigation. The research also draws
upon scholarly articles, books, and academic commentaries to provide a comprehensive and

critical perspective on the subject.

4. Concept of Negotiable Instruments

5> Law Commission of India, Fast Track Magisterial Courts for Dishonoured Cheque Cases, Report No. 213
(2008).
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A negotiable instrument is a written document that guarantees the payment of a specific sum
of money either on demand or at a predetermined time.® These instruments are transferable in
nature, meaning that the rights to receive payment can be legally passed from one person to
another. The most common forms of negotiable instruments include cheques, promissory
notes, and bills of exchange, all of which play a significant role in facilitating commercial
and financial transactions. Among these, cheques hold a dominant position in business
dealings because they serve as reliable proof of payment and enable credit-based transactions.
Their negotiability and legal recognition make them an essential tool for maintaining trust,

convenience, and efficiency in commercial activities.’

5. Evolution of Section 138

Prior to 1988, the dishonour of cheques in India was treated primarily as a civil liability,
leaving the aggrieved party to seek remedies through lengthy and time-consuming civil
litigation. This lack of effective deterrence weakened the credibility of cheques as a reliable
mode of payment in commercial transactions.® Recognising the growing need to enhance
financial discipline and strengthen the banking system, the legislature introduced the
Banking, Public Financial Institutions and Negotiable Instruments Laws (Amendment) Act,
1988, which inserted Chapter XVII (Sections 138-142) into the Negotiable Instruments Act,
1881. This landmark amendment criminalised cheque dishonour in specified circumstances
with the objective of promoting banking credibility, preventing financial fraud, and protecting

commercial confidence.®

Subsequent amendments in 2002 and 2018 further strengthened the effectiveness of the law
by introducing provisions for summary trials, interim compensation to the complainant, and
mechanisms aimed at ensuring speedy disposal of cases. These reforms were intended to
reduce the burden on courts and enhance the efficiency of cheque dishonour proceedings. In
addition, the Reserve Bank of India has consistently encouraged digitisation and modern

payment systems to reduce dependence on cheques and minimise related disputes.©

6. Essential Ingredients of Section 138

& Negotiable Instruments Act, 1881, s. 13.
7 Avtar Singh, Negotiable Instruments, 7th edn (Eastern Book Company 2016).
8 Negotiable Instruments (Amendment) Act, 2018.
® Banking, Public Financial Institutions and Negotiable Instruments Laws (Amendment) Act, 1988.
10 Negotiable Instruments (Amendment and Miscellaneous Provisions) Act, 2002.
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For an offence under Section 138 to be established, the following conditions must be
fulfilled:

6.1 Drawing of Cheque
The cheque must be drawn by the accused on an account maintained by him/her.
6.2 Legally Enforceable Debt
The cheque must be issued for repayment of a legally enforceable debt or liability.
6.3 Presentation Within Validity Period
The cheque must be presented within 3 months from the date of issue.
6.4 Dishonour of Cheque
The cheque must be returned unpaid due to:
« Insufficient funds
o Exceeds arrangement
6.5 Legal Notice
A written demand notice must be sent within 30 days of receiving bank memo.
6.6 Failure to Pay Within 15 Days

If payment is not made within 15 days of receiving notice, the offence is complete.

7. Nature of Offence and Punishment

Section 138 treats the dishonour of a cheque for insufficiency of funds as a criminal offence
with the aim of ensuring financial discipline and accountability in commercial dealings. The
provision prescribes that a person found guilty may be punished with imprisonment for a
term that may extend to two years, or with a monetary penalty that may reach up to twice the
amount of the cheque, or with both. Although the liability arises from a financial transaction,
the legislature deliberately attached criminal consequences to create a strong deterrent against
issuing cheques without sufficient funds.'* At the same time, the offence has been classified
as bailable and compoundable, allowing parties to settle the dispute amicably and reduce
unnecessary litigation. Courts in India have frequently encouraged compounding of such
cases to ease the burden on the criminal justice system while safeguarding the interests of the

complainant. This balanced approach reflects the intent to maintain the credibility of

negotiable instruments while promoting settlement and speedy resolution.*?

11 Negotiable Instruments Act, 1881, s. 138 (as amended).
12 Negotiable Instruments Act, 1881, s. 147 (offences to be compoundable).
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8. Presumptions Under the Act

Sections 118 and 139 of the Negotiable Instruments Act establish important statutory
presumptions in cheque dishonour cases. These provisions presume that a cheque has been
issued for valid consideration and that the holder received it towards the discharge of a
legally enforceable debt or liability. As a result, once the execution of the cheque is admitted,
the burden of proof shifts from the complainant to the accused. The accused must then rebut
the presumption by producing credible evidence to show that no debt existed or that the
cheque was not issued in discharge of any liability. This concept of reverse burden is a
distinctive feature of cheque bounce law because it strengthens the credibility of commercial

transactions and discourages misuse of cheques as negotiable instruments.

9. Procedure for Filing Complaint

The procedure for filing a complaint in cheque dishonour cases follows a time-bound
statutory process. Initially, when a cheque is returned unpaid, the bank issues a dishonour
memo specifying the reason for non-payment. Upon receiving this memo, the payee must
send a written legal notice to the drawer within thirty days, demanding payment of the cheque
amount. The drawer is then granted fifteen days from the date of receipt of the notice to make
the payment. If the payment is not made within this period, the cause of action arises and the
complainant may file a complaint before the competent Magistrate within thirty days.
Jurisdiction for filing the complaint generally lies at the place where the cheque is presented

for collection or where the bank of the payee is situated.'*

10. Role in Commercial Transactions

Section 138 of the Negotiable Instruments Act plays a significant role in strengthening
commercial transactions and maintaining financial stability. It enhances business confidence
by ensuring that cheques are treated as reliable credit instruments, thereby encouraging their
widespread use in trade and commerce. The provision also promotes financial discipline, as
the possibility of criminal prosecution acts as a deterrent against issuing cheques without
sufficient funds and encourages timely payments. Furthermore, the law provides important
protection to small and medium enterprises, which often depend heavily on cheque-based

transactions for their day-to-day business operations. By safeguarding the credibility of

3Negotiable Instruments Act, 1881, 5.139.
“Negotiable Instruments Act, 1881, s.138(b)—(c).
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cheque payments, the provision contributes to the smooth functioning of commercial

activities.®

11. Challenges and Issues

Despite its significance in ensuring financial discipline, the law relating to cheque dishonour
faces several practical challenges. One of the most pressing issues is the massive pendency of
cases, as cheque bounce matters constitute a substantial portion of criminal litigation in India
and place a heavy burden on the judicial system. Critics also argue that the provision leads to
the misuse of criminal law by converting what is essentially a civil liability into a criminal
offence. Additionally, delays in disposal often prolong litigation for years, undermining the
objective of speedy recovery. Businesspersons frequently experience multiple litigation
burdens due to repeated court appearances and summons, which adds to the hardship and cost

of dispute resolution.*®

12. Judicial Trends and Reforms

Recent judicial trends reflect a reform-oriented approach aimed at reducing the growing
backlog of cheque dishonour cases. The Supreme Court of India has encouraged
compounding of offences and promoted mediation and settlement as effective alternatives to
prolonged litigation. Courts have also permitted the use of video conferencing to streamline
proceedings and reduce delays.!” Further, the 2018 amendment to the Negotiable Instruments
Act introduced the provision for interim compensation to provide immediate relief to
complainants during the pendency of trial. These measures collectively demonstrate the

judiciary’s emphasis on encouraging settlement and ensuring faster disposal of cases. 8

13. Impact of Digital Payments

The rapid growth of digital payment systems has significantly reduced the everyday use of
cheques in commercial and personal transactions. However, cheques continue to remain
relevant in certain sectors such as real estate transactions, loan repayments, and business
credit dealings where documentary proof and deferred payments are often required. In these
areas, cheques still function as an important financial instrument, ensuring accountability and

traceability in high-value transactions. Consequently, Section 138 of the Negotiable

>Negotiable Instruments Act, 1881, s.138.
18]ndian Bank Association v. Union of India, (2014) 5 SCC 590.
"Meters and Instruments (P) Ltd. v. Kanchan Mehta, (2018) 1 SCC 560.
8Negotiable Instruments (Amendment) Act, 2018, ss.143A & 148.
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Instruments Act continues to play a vital role in maintaining the credibility and enforceability

of cheque-based payments despite the increasing shift towards digital modes of payment.*®

14. Conclusion

Section 138 of the Negotiable Instruments Act has played a crucial role in strengthening the
credibility of cheque-based transactions in India by acting as a deterrent against financial
indiscipline and promoting trust in commercial dealings. At the same time, the overwhelming
number of pending cheque dishonour cases highlights the urgent need for procedural reforms,
technological integration, and faster dispute resolution mechanisms. For the continued
effectiveness of cheque dishonour law, it is essential to strike a balance between maintaining
criminal liability as a deterrent and ensuring ease of doing business through efficient and

simplified legal processes.

15. Suggestions and Recommendations

Several reforms can be considered to improve the effectiveness of cheque dishonour law in
India. Decriminalization of minor cheque bounce cases may reduce the excessive burden on
criminal courts while allowing serious cases to be dealt with strictly. The establishment of
special courts dedicated to cases under the Negotiable Instruments Act can ensure faster
disposal and reduce pendency. Greater promotion of mediation and online dispute resolution
mechanisms would encourage amicable settlements and minimize prolonged litigation.
Encouraging the adoption of digital payment systems can further reduce reliance on cheques,
while the introduction of strict timelines for case disposal would strengthen the objective of

speedy justice and improve the overall efficiency of the legal framework.
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