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ABSTRACT

Mergers, acquisitions, demergers and slump sales among other forms of corporate
restructuring are among the most impactful processes by which businesses re-position their
business activity, re-aggregate market share as well as become strategically sustainable. The
fiscal architecture in India regulating such transactions majorly captured in the Income Tax
Act, 1961, the Companies Act, 2013 and the Insolvency and Bankruptcy Code, 2016, is
trying to compromise between two conflicting imperatives between facilitating the real
process of business reorganisation in India by imposing conditional tax neutrality and
protecting the revenue base by anti-avoidance clauses. This paper critically examines the role
of taxation as both a facilitative instrument and a structural constraint in Indian corporate
restructuring. The paper identifies persistent structural deficiencies in India's restructuring tax
regime. These are technical rigidity of statutory definition, interpretational inconsistency and
lack of adequate adaptation to cross-border restructuring realities as well as lack of
coordination between the insolvency law and the tax law. The paper ends with policy
suggestions that are geared towards simplified statutory definitions, more wide-ranged safe-
harbour, better-advanced ruling, and in line with the internationally recognised principles

regarding tax certainty, economic substance, and facilitation of investment.

Keywords: Corporate restructuring, tax neutrality, amalgamation, demerger, slump sale,
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Corporate law and tax law most fundamentally converge on the topic of corporate
restructuring. Mergers, acquisitions, demergers, amalgamations, slump sales and allied
reorganizational transactions fill a domain in which commercial strategy, statutory
compliance, judicial interpretation and fiscal policy engage in ways which are often
determinative of whether a restructuring is affected at all. The tax system of the country
based mainly on the Income Tax Act, 1961 and further supported by the Companies Act,
2013, uses a tax conditional neutrality as a major tool in facilitating real business
reorganisation and at the same time the use of anti-avoidance strategies to prevent the

restructuring routes as a source of fiscal arbitrage.

II. LEGAL FRAMEWORK GOVERNING TAXATION IN CORPORATE
RESTRUCTURING

2.1 The Income Tax Act, 1961: Provisions of the Act.

Fiscal treatment of a corporate restructuring in India is highly influenced by the Income tax
Act, 1961 in which a set of conditional exemption clauses, deemed transfer clauses, and carry

forward benefits codify the fabric in tax neutrality in reorganized dealings.

The Section 2(1B) definition of amalgamation is prescriptive and technical: all of the assets

and liabilities of the amalgamating company have to be transferred to the amalgamated

company, shareholders of the amalgamating company who possess at least three-fourths of

the value in a number of shares must become shareholders of the amalgamated company, and
the amalgamated company has to be an Indian company. Any structural deviation of such
requirements - a selective transfer of property, or a non-adherence to the prescribed
shareholding continuity target, or the presence of a foreign incorporated entity on the
amalgamated side of the transaction will make the transaction subject of a transaction outside

the statutory definition and thus lose the tax neutrality that it enjoys.

The amalgamation expression of tax neutrality with regard to Section 47(vi) is called
operational. It stipulates that the transfer of a capital asset by the amalgamating company to
the amalgamated company in a qualifying amalgamation is not to be treated as a transfer in
the context of the capital gains taxation. The essence of this provision is to make sure that
transfer of capital assets made by the amalgamating company to the amalgamated company

does not attract capital gains taxation as long as certain conditions are not violated. The
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exemption applies in conjunction with section 47(vii) which similarly applies to the
shareholder level: the exchange of shares in a qualifying amalgamation does not result in the
generation of capital gains in the hands of shareholders. Combined with these, they ensure
that there is no situation of a double taxation as it would otherwise have been the case where
the transferring entity, alongside its ownership, would have been taxed on the same

reorganizational transaction.

Section 50B? applies to slump sales - sales that are made by transferring an undertaking as a

going concern at a price lower than the separate value of the assets and liabilities of the
undertaking. The section considers the net worth of the undertaking to be the cost of
acquisition to which capital gains are calculated. Notably, in 2021 legislative amendments
expanded the scope of the definition of slump sales and now such transfers made of non-cash
consideration are subject to that classification, eliminating a structuring avenue previously
used to rebrand transfers of swaps of shares or composite consideration in a manner that

avoids capital gains liability.
2.2 Anti-Avoidance Provisions: GAAR and particular Rules

The General Anti-Avoidance Rule (GAAR) is provided by Chapter X-A of the Income Tax
Act which came into effect on April 1, 2017. GAAR provides tax authorities with the power
to ignore, recharacterize or otherwise alter the tax implications of an impermissible avoidance
arrangement million-plus described as any arrangement all of which have the obtaining of a
tax benefit as their core purpose, or one of their core purposes. The provision is used in the
whole range of restructuring transactions. Even a technically arranged merger which fulfils
the requirement of Section 2(1B) and Section 47(vi) can still be liable to GAAR scrutiny
when the main motive seems to be tax minimisation and not the actual reorganisation of its
business. This overlay of purpose-based test on form- based exemption regime builds a layer
of uncertainty around which practitioners and foreign investors have always been very

protective.

I1l. CASE STUDIES IN INDIAN CORPORATE RESTRUCTURING: A TAX
PERSPECTIVE

2Taxmann, https://www.taxmann.com, https://www.taxmann.com/research/income-tax/top-
story/105010000000018776/decoding-of-section-50b-the-act-experts-opinion (last visited Apr. 28, 2026).
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3.1 Vodafone International Holdings B V Vs. Union of India and Retrospective Taxation
Controversy

This Vodafone-Hutchison deal that took place in 2007, and its remarkable aftermath are the
most impactful development in the history of Indian corporate taxation. In February 2007,

Hutchison Telecommunications International Limited (HTIL)3, a Hong Kong-based company

sold 67 per cent of the equity of Hutchison Essar Limited (HEL), an Indian telecom company
to Vodafone International Holdings BV, a Dutch company. It was an $11.1 billion deal.
Vodafone did not buy its shares in India but instead acquired CGP Investments (Holdings)

Ltd, which was a company that was owned by HTIL located in Cayman Islands.

The Indian Revenue Authorities were demanding the capital gains withholding tax on the
acquiring company, Vodafone, on the argument that the transaction indirectly transferred
Indian assets, thus being taxed as Indian sourced. The case ended with a historic Supreme
Court ruling in January 2012, where the Court unanimously declared that since the
transaction was an offshore purchase of shares between two non-resident organizations, it did
not result in the capital gains liable to capital gains tax in India under the provisions of the
Income Tax Act. In January 2012, the Supreme Court, in a unanimous decision, made it clear
that there was no tax payment owed. The government retroactively amended the law via

Finance Act, 2012 which the PCA arbitration tribunal later ruled as a treaty violation.

This long-standing conflict ended with the Taxation Laws (Amendment) Act, 2021 that
repealed all the retrospective and taxes levied on the indirect transfers made on the basis of
the 2012 amendment and which began before May 2012. In 2021, the policy was reversed
with an aim to restore investor confidence. To avoid such a dispute, India amended its

Bilateral Investment Treaties and came up with Place of Effective Management rules.
3.2 Vodafone-Idea 2018 Merger

Capital gains tax neutrality of the merger at both corporate and shareholder level was attained

through the construction of the fiscal architecture of the merger that was mindful of Section

%\lodafone International Holdings B.V. v. UOI (2012) 341 ITR 1/204 Taxman 408/247 CTR 1/66 DTR 265/6
SCC 613/\Vol. 42 Tax L R 305 (SC) — Digest of Case Laws, https://itatonline.org/digest/vodafone-international-
holdings-b-v-v-uoi-2012-341-itr-1-204-taxman-408-247-ctr-1-66-dtr-265-6-scc-613-vol-42-tax-I-r-305-sc/  (last
visited Apr. 28, 2026).
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2(1B), Section 47(vi) and Section 47(vii). The biggest factor to consider was section 72A*

benefits: both Vodafone India and Idea Cellular had built up huge amounts of taxes loss as a
result of the capital-intensive telecom industry and the dog-eat-dog prices that existed before
the merger. The capacity of the merged entity to introduce and offset these losses to future
earnings was a significant economic advantage, which was included in the transactional

valuation and structuring decisions.
3.3 Tata—Air India Acquisition, 2022

In 2022, the conquest of Air India Limited by Tata Sons Private Limited was the endpoint of
the strategic disinvestment process and the restoration of national carrier status to India by the
Tata Group after some 70 years of state ownership. It was a complex arrangement that did not
follow an amalgamation that was approved by the court but instead, was a share purchase,
where Tata Sons purchased 100 percent of the equity share capital of Air India and the

management control at a price that had been decided upon following a bidding process.

The tax benefits of Air India were inherited, but the situation was more complicated. Over a
long period of state ownership, Air India had experienced operating losses. The clauses
containing the limitations on the carry forwarding of losses under circumstances where there
was a significant change in the shareholding were of specific applicability. The policy
justification of these restrictions not acquiring loss-making entities with the sole aim of tax
arbitrage is then in tension with real life situations of commercial revival. The Tata-Air India
deal involved significant pre-acquisition restructuring, such as the transfer of some of the
legacy liabilities of Air India to a government-owned special purpose vehicle, which not only
helped increase the commerciality of the privatisation, but also helped to reset the tax

exposure to which the acquirer would accede.

3.4 Reliance Retail-Future Group Deal and the Systemic Constraint of the Present

Regime

The Future Group, now undergoing the process of restructuring, with its retailing,
wholesaling, logistical, and warehousing subsidiaries being proposed as sold by the company
to Reliance Retail Ventures Limited in August 2020 in an acquisition of consideration

totalling roughly 24,713 crore, presents perhaps the most instructive example of the

“Tax Library, cleartax, https://cleartax.in/v/tax-library (last visited Apr. 28, 2026)
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structural constraints of the current restructuring regime in India. It was a complex scheme of
arrangement, consisting of a slump sale, and a number of amalgamations among Future
Group entities, which were contemporarily intended to transfer businesses as going concerns

to Reliance Retail.

This transaction was then foiled when the Amazon Inc, an investing company in Future
coupons private limited (a promoter to Future Retail), argued contractual limitations should
not have been breached by the transaction by Future Group with some of the identified
restricted persons and one of which was Reliance. The court proceedings took place in
several courts, among them being the Singapore International Arbitration Centre, the Delhi
High Court and finally, the Supreme Court of India which confirmed the enforceability of
emergency arbitral awards under the Indian law. As it turned out, several Future Group
entities later became insolvent under the Insolvency and Bankruptcy Code, 2016, making the

initial restructuring plan follow-up a nullity.

The Reliance Future transaction thereby exemplifies three structural flaws in restructuring the
tax regime in India: first, the technical inflexibility of conditions of tax-neutral restructuring,
which may defeat otherwise bona fide commercial reorganisations under distressed
circumstances; second, the incompleteness of the interface between the tax law and the
insolvency law, especially those that concern the treatment of inherited tax attributes in

transactions involving insolvency

IV. COMPARATIVE ANALYSIS: INTERNATIONAL STANDARDS AND
FRAMEWORKS

4.1 The United States: Internal Revenue Code Section 368

The United States regime of corporate reorganisation, enshrined in Section 368 of the

Internal Revenue Code (IRC)® is one of the most developed and principle-based regimes of

tax-deferred business reorganisation in the world. The provision identifies a number of
different types of tax-free corporate reorganisations, numbered alphabetically as Type A

through Type G, which deal with different structural arrangements.

SSection 368, Corporate Finance Institute, https://corporatefinanceinstitute.com/resources/valuation/section-368/
(last visited Apr. 28, 2026).
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Notably, the non-recognition treatment provided by Section 368 does not work, based on the
satisfaction of a prescribed checklist of formal situations alone. The United States courts have

formulated three broad judiciary doctrines that need to be met:

a. the Continuity of Business Enterprise doctrine, which requires the acquiring
corporation to perpetuate the long-standing business of target or utilize a significant
part of target assets.
the Continuity of Interest doctrine, which demands target shareholders to acquire a
significant equity stake in the acquiring corporation, and
the Business Purpose doctrine, which necessitates the reorganisation to be undertake

genuine non-tax corporate business purpose.

This mixture of statutory categorisation and judicial doctrine provides a more principle-
oriented and flexible regime in comparison with the Indian approach. Another key aspect of
Type G reorganisations, particularly, is the existence of such reorganisations to give the form
of an insolvency-based restructuring: where a distressed M&A finds itself in an uncertain tax
space governed by the hard-and-fastness of the conditions of the qualifying amalgamation
under Section 2(1B).

4.2 Merger and Acquisitions Tax Scheme in Singapore

The method of M&A taxation in Singapore can be seen as a part of the larger policy
philosophy of Singapore of using fiscal policy tools actively to entice and enable investment.
M&A allowance under M&A scheme and M&A allowance will be granted to a company
acquiring the ordinary shares in another company between 1 April 2010 and 31 December
2030. The allowance is provided at a straight-line flat rate within five years and the allowance
is not deferable. The cost of qualifying share acquisitions is directly lowered by this structural

incentive to lower the effective tax cost of consolidation and to juice strategic M&A activity.

The requirements of who can be included under the Singapore scheme are of a very

dissimilar nature compared to the statutory requirements of the Indian system. Acquiring
company needs to be incorporated and resident in tax on Singapore, needs to practice some
trade or business, needs three local employees, and needs not been related to the target, at
least two years prior to acquisition. These terms are geared towards the assurance that the

scheme fulfils its designed policy objective of providing genuine investment-based
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acquisitions by operationally significant Singapore-based firms without recruiting a draining
set of formal standards that typify the Indian way.

4.3 OECD Transfer Pricing Principles on Business Restructurings

The most detailed internationally agreed framework of how the tax treatment of cross-border

business restructurings should be is Chapter 1X of the OECD Transfer Pricing Guidelines for

Multinational Enterprises and Tax Administrations (2022 edition)®. In a global economy

where MNEs take centre stage, governments should make sure that the taxable income of
MNEs will not be egregiously extracted out of the government sphere and that the tax base
according to MNEs will be representative of the economic activity being conducted within

their territory.

Business restructurings OECD Guidelines the OECD Guidelines views business
restructurings as transfer pricing events with the arm length principle being applied to any
redistribution of profit potential, functions, assets, and risks between related parties. The
critical analytical issue is whether restructuring is being adjusted by adequate compensation
to any entity that relinquishes value, such as giving up a profitable capability, or by giving up
risk, or relinquishing an asset, due to the reorganisation. In the case where the transmission of
compensation is unsatisfactory in comparison with the compensation that would have been
negotiated by the independent parties, the taxation authorities of the involved jurisdictions

may amend the same to fit the provisions of their domestic transfer pricing regulations.

The transfer pricing regime of India is mostly consistent with the OECD principles, however,
its implementation in the context of cross-border restructuring has been rather controversial.
Such areas as the valuation of exchanged intangibles, the pricing of transformed entities and
sufficient indemnity of functions and risks reduction after the restructuring have been the
subject of controversial evaluations. Litigation is a common means to solve disputes in a
situation where mutual agreement of procedures and cooperative compliance should be used,

which speaks of a systemic shortcoming embraced in the OECD Guidelines itself.
V. Systemic Deficiencies in India's Restructuring Tax Regime

5.1 Technical Rigidity of Statutory Definitions.

SOECD Release of 2022 Transfer Pricing Guidelines, KPMG, https://kpmg.com/ch/en/insights/taxes/transfer-
pricing-oecd-guidelines.html (last visited Apr. 28, 2026).
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The prescriptive nature of the definitions of the amalgamation and demerger at Sections (1B)
and Section2(19AA) is a technical pitfall in transactions that are in compliance with the
economic substance of a reorganisation, despite not meeting all the elements of the form
definition. The fact that the amalgamating company must part with all its assets and
liabilities, and that there is one such a threshold of shareholders of the amalgamated company

becoming such means that there are few commercially legitimate structural variations.
5.2 Lack of Coherent Distressed M&A Framework

The lack of special tax structure of insolvency-based restructurings is, perhaps, the greatest
structural defect of the regime in place now. The Insolvency and Bankruptcy Code, 2016 has
set up an effective available resolution procedure on corporate insolvency, although the
interplay between the results of the Code and the Income Tax Act is disputed.Such
uncertainty significantly enhances the cost and risk of engaging in insolvency-based M&A

and negatively impacts the aims of the Code.
5.3 GAAR Overlay of Tax-Efficient Structuring

The imposition on the whole transaction of the restructuring that meets all formal statutory
requirements is another added level of uncertainty that most similar jurisdictions do not pay

without further specific legislative underpinning. Although prevention of an abusive tax

planning is a valid policy objective, the general phrasing of the GAAR provisions’, and lack

of sufficiently detailed safe-harbour guidance in the context of organisational restructuring
via M&A transactions, has given the business community an impression of that even well-
crafted, commercially motivated reorganisations could be subject to challenge post-

transaction.
VI. POLICY RECOMMENDATIONS
6.1 Transition to a Principle-Based Regime

India should not ignore adopting a way to redesign tax relief not as a present form-based
model but on principle-based model that is closer to the economic substance tests of
comparator jurisdictions. The codified continuity of business enterprise and continuity of

interest tests, similar to those implemented in the United States, would help in offering more

"General Anti-Avoidance Rules (GAAR): Provisions, Applicability in India, cleartax, https://cleartax.in/s/gaar-
general-anti-avoidance-rules (last visited Apr. 28, 2026).
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flexibility during transactions but preserve substantive protection that the current regime aims

to bring about using prescriptive conditions.
6.2 Special Purpose Insolvency-M&A Tax Framework.

The government ought to work on a consistent, committed tax system to restructuring by
insolvency that aligns well with the Insolvency and Bankruptcy Code, 2016. This framework
must touch upon, in legislative detail, the treatment of prior losses within resolution plans
with significant changes in shareholding, the taxability of waiver of debts in resolution plans

as well as the status of tax authorities in the resolution process.
6.3 Improved Mechanism of Advance Ruling.

One of the structural changes that need to be altered to facilitate the situation of M&A in
India is the basic improvement of the development of the advance ruling system. The tax
certainty brought by advance rulings before a transaction is carried out would offer investors
the valuation, structuring and execution planning tax certainty that is necessary. The existing

system has been condemned as having delays and the narrowness of its binding application.
6.4Consistency with OECD Standards of Cross-border Restructurings

India must actively join with the framework used by OECD in dealing with the tax treatment
of restructuring business across the borders which include Chapter IX in transfer pricing
guidelines and adjust its domestic provisions to this. It ought to involve an examination of the
indirect transfer provisions, such that it is proportionately geared towards the legitimate
protective purpose of revenue that it fulfils without dragging more broadly on cross-border
investment and reorganisation. The 2021 legislative amendment that revoked retrospective
tax demands pursuant to the 2012 amendment was a welcome change; the long-term
approach of integrating with the internationally accepted tax certainty will only be successful

with additional institutional commitment.

VII. CONCLUSION

Taxation holds a critical and defining role in theory and practice of corporate restructuring in

India. The historic deals analysed in this paper; the Vodafone-Hutchison case, the Vodafone-
Idea merger, the Tata-Air India acquisition and the Reliance-RetailFuture Group transaction

are some transactions that portray the successes of this architecture as well as the failures that
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have persisted. A case in point is the Vodafone retrospective tax scandal that established, to an
unusually high degree, the price of forsaking tenets of tax confidence and shareholder safety.

The Vodafone-ldea merger showed that the conditional tax neutrality, as properly designed,

could be a good provider of large-scale industrial consolidation. The Tata-Air India deal
provided an example of the major significance of tax due diligence and planning of losses
carry-forward in the context of acquisitions. The Reliance Future deal had demonstrated the
technical brittleness and cross-disciplinary coordination incompetencies that are still holding

back the regime in complex, distressed, and multi-party restructuring conditions.

Lasting reform in this area involves at bottom making an institutional commitment, namely to
understand that the end of revenue protection and the end of investment facilitation are not
necessarily the same thing, and that a revenue protection regime marked by certainty,
proportionality, and coherence is better suited than a revenue protection regime marked by
technical complexity, interpretational unpredictability and administration by adversary than

compliance.
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