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ABSTRACT

Sexual harassment of Women at Workplace {Prevention, Prohibition and Redressal} Act,
2013 is also referred to as the POSH Act is a historic legal intervention in the Indian legal
framework on gender justice and safety in the workplace. The Act, passed after over ten
years of judicial and civil society lobbying based on the groundbreaking guidelines issued
by the Supreme Court in Vishaka v. State of Rajasthan (1997) introduced the first
statutory framework in the prevention, prohibition and redressal of sexual harassment in
the workplace. This essay critically assesses the POSH Act in three interrelated aspects:
its legislative value as a revolutionary tool of gender equality; how it has been
implemented in both formal and informal sectors; and the fact that it still has legal
loopholes that compromise its protective goals. The paper explores the definitional
framework of the Act, the institutional design of the Act that focuses on the Internal
Complaints Committee and Local Complaints Committee, penalties and enforcement
mechanisms of the Act and whether the Act is sufficiently applicable to non-traditional
workplaces such as digital environments, informal employment, and domestic work using
a doctrinal and analytical methodology. The comparative analysis is based on the South
African, United States and United Kingdom frameworks. The paper concludes that the
POSH Act is an important improvement over the previous regime of the Vishaka
guidelines, but has three fundamental weaknesses: the limitations in the definition that
make it cover only non-binary and male victims; structural implementational failures of
the ICC mechanism due to poor compliance with the Act by employers and the conflict

of interest inherent in employer-constituted complaint bodies; and an acute enforcement
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gap due to the lack of a centralised The paper suggests specific changes in the legislation
and institutional reform to fill these gaps and enhance the protective role of the Act.
Keywords: POSH Act, Sexual Harassment, Workplace Safety, Internal Complaints
Committee, Gender Justice, Vishaka Guidelines, Informal Sector, Implementation, Legal
Gaps.

1.INTRODUCTION

A. Background and Relevance

Sexual harassment in the workplace is one of the most common and entrenched forms of
gender inequality in modern times. It is both a crime against the very essence of dignity
and bodily autonomy of its victims, a hindrance to the equal status of women in economic
life, and a symptom of the structural power relations that typify gender relations in most
societies including India. The consequences of sexual harassment at the workplace extend
far beyond the immediate harm experienced by individual victims they encompass
psychological trauma, career disruption, economic loss, and the broader chilling effect on

women's workforce participation that results from workplace environments where

harassment is normalised, tolerated, or inadequately addressed.?

India’s legislative response to workplace sexual harassment the Sexual Harassment of
Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, universally
known as the POSH Act was the product of a long and difficult journey from judicial
activism to statutory codification. The journey began with the gang rape and murder of
Bhanwari Devi, a social worker employed by the Government of Rajasthan, in 1992 an
act of violence perpetrated in retaliation for her efforts to prevent a child marriage and
the subsequent public interest litigation filed by women's rights organisations that
culminated in the Supreme Court's landmark judgment in Vishaka v. State of Rajasthan
in 1997. The Vishaka judgment in which the Supreme Court, noting the absence of

domestic legislation on workplace sexual harassment, formulated a set of mandatory

2 Naina Kapur, The Development of Sexual Harassment Law in India: From Vishaka to POSH, 25
INDIAN J.L. & SOC'Y 112, 115-118 (2014).
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guidelines for employers that were to have the force of law until Parliament enacted
legislation on the subject established the constitutional and normative foundations for
the POSH Act and represented the most significant judicial intervention in the field of

workplace gender justice in Indian legal history.?

The sixteen-year gap between the Vishaka judgment in 1997 and the enactment of the
POSH Act in 2013 a period during which workplace sexual harassment was nominally
governed by the Vishaka guidelines but in practice went largely unaddressed by most
employers  reflects both the political complexity of legislating on gender-sensitive
matters and the inadequacy of judicial guidelines as substitutes for statutory law. The
POSH Act, when finally enacted, represented a significant legislative achievement
establishing mandatory institutional mechanisms, clear definitional frameworks, specified
procedures, and enforceable penalties but its implementation record over the decade
since its enactment has been uneven, its coverage of informal and non-traditional

workplaces has been inadequate, and several important legal gaps remain unaddressed.

B. Research Gap, Question, and Thesis.

A decade after the POSH Act's enactment, the academic literature has examined various
individual dimensions of the legislation its definitional framework, its ICC mechanism,
its application to specific sectors without a comprehensive, integrated critical
assessment that evaluates the Act's significance, implementation record, and legal gaps as
components of an interconnected whole. The increasing significance of online
workplaces, the spread of the COVID-19 pandemic as a booster of remote work, and the
advent of the #MeToo movement as a force driving a reevaluation of the ways that
institutions respond to sexual harassment give significant current context that is not
sufficiently covered by existing literature.

The main research question discussed in this paper is the following: Does the POSH Act
effectively prevent sexual harassment of women workers in the entire scope of Indian
work environments, and what changes to the legislation and the institutions should be

made to cover the gaps identified by the Act?

% Vishaka & Ors. v. State of Rajasthan & Ors., AIR 1997 SC 3011, at 1 10-16.
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This paper postulates that, although the POSH Act is a revolutionary piece of legislation
in comparison to the former regime, it is currently ill-equipped in its present form to be
able to offer comprehensive protection in the dynamic and diverse work environment in
India, and the only way in which it can meet its protective role is through a specific

legislative amendment and reformation of the institution.

C. Roadmap

The paper continues in the following way. Section Il discusses the legislative history of
Vishaka to the POSH Act. Section Ill discusses the definitional and institutional
framework of the Act. Section IV examines challenges in implementation in both formal
and informal sectors. Section V outlines the main legal loopholes of the Act. Section VI
provides a comparative study of the international frameworks. Section VII ends with

suggestions on reform.

2. LEGISLATIVE EVOLUTION: FROM VISHAKA TO THE POSH
ACT

A. The Case of Pre-Vishaka Landscape  and Bhanwari  Devi.
Before the Vishaka judgment, there was no particular statutory law in India to deal with
the issue of sexual harassment in the workplace. The legal framework available to victims
was limited to general criminal law provisions principally Section 354 of the Indian
Penal Code, 1860, which criminalised assault or criminal force with intent to outrage the
modesty of a woman, and Section 509, which penalised words, gestures, or acts intended
to insult the modesty of a woman  which were ill-suited to the workplace sexual
harassment context, requiring criminal prosecution by the state rather than providing

workplace-specific civil remedies, and failing to address the full spectrum of harassing

conduct that does not rise to the level of physical assault.*

4 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860 (India), §§ 354, 509; Puja Kapoor &
Shalini Misra, Implementation Challenges of the POSH Act: An Empirical Study, 18 J. GENDER L. &
POL'Y 45, 48-52 (2018).
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The case of Bhanwari Devi a saathin (social worker) employed under the Women's
Development Programme of the Government of Rajasthan who was gang-raped in
September 1992 by upper-caste men in retaliation for her efforts to prevent a child
marriage and the state's subsequent failure to secure the conviction of the perpetrators
illustrated with brutal clarity the intersecting vulnerabilities of gender, caste, and
institutional power that shape the experience of sexual violence for women workers in
India, particularly in rural and informal settings. The acquittal of the accused by the trial
court on the extraordinary ground that men of upper caste would not rape a lower-caste
woman galvanised women's rights organisations to file a public interest litigation in the

Supreme Court.

B. Vishaka v. State of Rajasthan (1997): Case Law.

The ruling by the Supreme Court in the case of Vishaka vs. State of Rajasthan, by a
three-judge panel consisting of Chief Justice J.S. Verma, Justice Sujata V. Manohar, and
Justice B.N. Kirpal, is one of the most notable in the history of Indian constitutional
jurisprudence. Having realised that there was a legislative gap in addressing sexual
harassments in the workplace and that there was indeed a need to give a viable solution,
the Court used its powers under Article 32 of the Constitution to establish a guideline to
be followed until Parliament came up with appropriate legislation.

The Vishaka guidelines outlined the definition of sexual harassment in a broad manner to
include physical contacts and advances, demand or request sexual favour, sexually
coloured remarks, displaying pornography and any other unwelcome physical, verbal or
non-verbal behaviour of sexual nature. They made it mandatory that all employers form a
Complaints Committee, which had a woman as its presiding officer and half of the
members were women to prevent sexual harassment and provide proper grievance

procedures, and to avert the prosecution of the offences committed by the IPC. The

standards that are used in every workplace in the public and the private sector.®

Although important historically, the Vishaka guidelines were greatly constrained as a

working tool of protection in the workplace. Being judicial guidelines rather than

® Vishaka & Ors. v. State of Rajasthan & Ors., AIR 1997 SC 3011, at 1 12-16.
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statutory law, they lacked the institutional enforcement mechanisms penalties for non-
compliance, governmental oversight, criminal sanction  that characterise effective
regulatory frameworks. Compliance among employers was more or less voluntary and
enforcement depended on whether individual employees wanted to complain in the
Supreme Court of violating the guidelines. Research in the years after Vishaka reported
very low rates of compliance with the requirement by the Complaints Committee by
employers, especially smaller employers and in the informal sector.

C. Statutory Codification- POSH Act, 2013.

Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act,
2013 was passed on 22 April 2013 and was in effect on 9 December 2013. It was
preceded by several years of draft legislation the Protection of Women Against Sexual
Harassment at Workplace Bill was introduced in Parliament in 2010 and incorporated
inputs from civil society organisations, legal experts, and the National Commission for
Women.

The Act substituted the Vishaka guidelines with a statutory structure based on four main
components: a broad definition of sexual harassment and workplace; a mandatory
institutional redressal mechanisms of complaints in the form of Internal Complaints
Committees (where the employer employs ten or above employees) and Local
Complaints Committees (where complaints are against employers and the workplace
employ fewer than ten employees); the existence of prescribed procedures in
investigating the The Act applies to all workplaces government and private, organised

and unorganised  making it one of the most broadly applicable pieces of gender

protection legislation in India.®

& The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, No.
14, Acts of Parliament, 2013 (India), §§ 2, 3, 4, 6, 19, 26 [hereinafter POSH Act].
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3. THE POSH ACT: DEFINITIONAL AND INSTITUTIONAL
FRAMEWORK

A. What is Sexual Harassment?

Sexual harassment as defined by Section 2(n) of the POSH Act encompasses any of the
following unwelcome acts or behaviour, directly or by implication: physical contact and
advances; demand or request of sexual favours; making sexually coloured remarks;
showing pornography; and any other unwelcome physical, verbal, or non-verbal conduct
of a sexual nature. Section 3 expounds on the situations that amount to sexual harassment
such as implied or explicit promise of preferential treatment in employment, implied or
explicit threat of detrimental treatment, interference with work performance, the creation
of an intimidating, offensive or hostile work environment and humiliating treatment that
is likely to cause health or safety.

The definition of sexual harassment in POSH Act is comprehensive and inclusive, a
major step forward of the Vishaka guidelines and the crippled criminal law provisions

that existed before. The inclusion of non-physical forms of harassment verbal remarks,

the creation of a hostile work environment, and conduct affecting the victim's dignity

without physical contact  reflects the growing recognition that sexual harassment
encompasses a spectrum of behaviours with varying degrees of physical, psychological,
and professional impact.

The normative decision involved in the definition of harassment, i.e. using the notion of
unwelcome conduct as the main criterion of harassment, in recognition of the fact that
harassment may also take place in the absence of the conscious awareness of the harasser
of the offensive nature of his/her behavior.”

B. Definition of Aggrieved Woman and Workplace.

Section 2(a) gives the meaning of aggrieved woman as a woman (regardless of age)
either employed or not, who claims to have been subjected to any sexual harassment.

Section 2(0) has given a wide definition of workplace to mean: any department,

"POSH Act, supra note 5, 88§ 2(n), 3; Apparel Export Promotion Council v. A.K. Chopra, AIR 1999 SC
625, at 11 18-22.
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organisation, undertaking, establishment, enterprise, institution, office, branch or unit that
is performed with or without profit; any place that is visited by the employee out of or
during the course of employment plus transportation provided by the employer to
commute. The expanded definition of workplace extending to locations visited in the
course of employment and to transportation provided by the employer represents an
important recognition that sexual harassment can occur beyond the physical boundaries

of the traditional office or factory floor.8

C. Internal Complaints Committee Organization and Mandate.

The POSH Act under Section 4 stipulates that all employers in a workplace of ten or
above employees must form an Internal Complaints Committee (ICC). The ICC should
include: a Presiding Officer who is a woman working in the workplace at a senior level;
at least two members out of the employees, preferably those devoted to the cause of
women, or with experience in the area of social work or possess legal knowledge; and
one member out of non-governmental organisations or associations devoted to the cause
of women or one who is familiar with matters involving sexual harassment.

The provision that at least half of the ICC members must be women supplemented by
the requirement that the Presiding Officer be a woman employed at a senior level
reflects the legislature's recognition that a predominantly female body is more likely to be
trusted by victims and more likely to understand the dynamics of workplace sexual
harassment from an experiential perspective.

Section 7 mandates the District Officer to have the Local Complaints Committee (LCC)
in place at the district level. The LCC is the complaint procedure to: workplaces where
less than ten employees work; where the employee is complaining against the employer;
and to employees in the unorganised sector who may not have access to a workplace ICC.
The LCC will be used to cover the vast proportion of the Indian workforce who is
engaged in small businesses and informal sector with the protective mechanism of the
Act.

8 POSH Act, supra note 5, 88 4, 6, 7.
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D. Procedure and Inquiry Process of Complaint.

The process of complaints filing and investigation on sexual harassment is provided in
section 9 to 13 of the POSH act. The complaint should be in writing and within three
months of the event (or the most recent of a series of events) to which the ICC or LCC
may extend the deadline in case of adequate reason. The investigation should be done
within sixty days of receiving the complaint. In the process of inquiry, the complainant
can seek the ICC or LCC to provide some interim reliefs such as transferring to a
different workplace, issuing leave or ensuring that the respondent does not report on the
work of the complainant.

The Act provides for conciliation allowing the ICC or LCC to take steps to settle the
matter through conciliation before initiating an inquiry  but specifically prohibits
monetary settlement as a basis for conciliation. The conciliation provision has been
criticised as possibly coercive in the situations where the complainant is economically
reliant or vulnerable to the employer or accused.

Section 13 to ensure that the ICC or LCC gives both the complainant and the respondent
a chance to present their cases and to provide inquiry reports to the employer and the

District Officer with recommendation on what to do.?

E. Penalties and Obligations of Employers.

Section 19 of the POSH Act explains the duties of employers, which include: the duty to
provide a safe working environment, free of harassment; the duty to display, in
conspicuous places, the penalty implications of sexual harassment; the duty to arrange a
workshop and awareness programmes; the duty to treat sexual harassment as a
misconduct rule of service; and the duty to help in securing the appearance of the

respondent before the |

Section 26 contains the sanctions of failure to comply on the part of employers: a fine of

up to INR 50,000 in case of the first offence, and subsequent breaches double the fine and

the loss of the licence or registration of the  establishment.

° Id. 88 9-13; Medha Kotwal Lele v. Union of India, (2013) 1 SCC 311 (India).
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4. IMPLEMENTATION CHALLENGES: THE GAP BETWEEN LAW
AND PRACTICE

A. 1 ICC Compliance: The Non-Compliance Crisis.
The most reported and most impactful implementation failure of the POSH Act is the
prevalent failure by employers to comply with the ICC requirement. Multiple surveys and
studies conducted since the Act's enactment have found that a substantial majority of
employers particularly small and medium enterprises have not constituted ICCs as

required by law.

An ILO survey was conducted, and revealed that a large percentage of organisations in
the formal sector of India did not have working ICCs ten years after the Act was enacted.
A study by the Society for Human Resource Management found that awareness of the
POSH Act's requirements among small and medium enterprises  which constitute the
vast majority of Indian employers by number and employ a significant proportion of the
formal sector workforce was extremely limited. The self-evaluation of the Ministry of
Women and Child Development admitted that the level of compliance with the ICC

requirement was quite low, and did not correspond to the levels of effective

implementation.°

There are various structural causes of the ICC compliance gap. The absence of a
centralised registration or monitoring system there is no requirement for employers to
register their ICCs with any government authority means that non-compliance goes
largely undetected. The penalty for non-compliance INR 50,000 for a first offence is
widely regarded as insufficient to incentivise compliance by employers, particularly
larger employers for whom such a fine represents a negligible cost. The enforcement

mechanism  which depends on complaints being filed with labour authorities or courts

10 International Labour Organisation, Workplace Practices to Prevent and Address Sexual Harassment: A
Survey of Indian Organisations, at 22-35 (ILO 2021); Ministry of Women and Child Development, Report
on Implementation of the POSH Act, at 12-18 (Government of India 2020).
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IS reactive rather than proactive, placing the burden of enforcement on employees who
may be unwilling to take action against their employers.

B. ICC Effectiveness: The Problem of Conflict of Interests.

Even more basic is that the structural conflict of interest that is inherent in the ICC
mechanism is a greater challenge than non-compliance itself. The employer constitutes
the ICC, which is governed by the institutional framework of the employer and is reliant
on the employer in terms of resources and organisation. Internal members and Presiding
Officer are employees of the employer. Even with the external member from an NGO,
the ICC's institutional position creates significant pressure conscious or unconscious to
resolve complaints in ways that minimise reputational and legal risk to the employer
rather than in ways that best serve the interests of justice and the complainant.

This structural conflict of interest is particularly acute in complaints involving senior
officials or management precisely the cases where the power imbalance between the
harasser and the victim is greatest and where the ICC's institutional loyalty to the
employer organisation is most likely to compromise its function as an independent
adjudicatory body. The 2018 Indian movement, known as the #MeToo movement,
highlighted many instances where ICCs had not sufficiently investigated or remedied
credences of senior individuals within their organisations, further supporting the idea of

the structural constraints of the Icc.tt

C. Informal Sector and Domestic Workers: The Gap in the Coverage.

India's workforce is characterised by the dominance of informal employment
approximately 90 per cent of India's total workforce is employed in the informal
economy, including agricultural workers, construction workers, domestic workers, home-
based workers, street vendors, and gig and platform workers. The POSH Act's primary

protective mechanism the ICC is available only to workers employed in workplaces

with ten or more employees, effectively excluding the majority of India's workforce from

access to the Act's principal institutional remedy.

11 Kapoor & Misra, supra note 3, at 55-62; Anuj Bhuwania, Very Wicked Children: Indian Law and the
Vishaka Judgment, 1 S. ASIAN HIST. & CULTURE 127, 135-142 (2014).
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The Local Complaints Committee, which is intended to play the role of the mechanism of
worker and employee complaints in the informal sector and the small establishments, has
in practice been poorly composed and insufficiently endowed in all most districts.
Research has revealed that LCCs have not been instituted in a substantial percentage of
Indian districts and where they are there is not much awareness of their existence among
potential complainants.

Domestic workers who constitute one of the largest categories of informal workers in
India, numbering in the tens of millions and employed primarily by private households
face a particularly acute protection gap. The definition of the workplace under POSH Act
covers a dwelling place or a house, which, in theory, extends the coverage of domestic
workers. However, the practical enforcement of POSH Act protections for domestic
workers who work in private homes, are employed by private individuals rather than
formal organisations, have no access to an ICC, and are typically in a position of extreme
economic vulnerability relative to their employers is virtually impossible under the

current framework.12

D. Remote Work and Digital Workplaces.

The COVID-19 pandemic's acceleration of remote work has created new dimensions of

workplace sexual harassment that the POSH Act drafted and enacted before the

pandemic does not adequately address. Sexual harassment in the online work place can
be in the form of: unwanted sexual messages, images, or videos sent through both official
and unofficial channels of communication; voyeurism during video conferencing;
stalking, which can be carried out online via professional networking sites; and the
establishment of a hostile online workspace by making sexually charged comments in
professional online forums.

The question of whether sexual harassment occurring in digital spaces  through
messaging applications, video conferencing platforms, or professional social media falls

within the POSH Act's definition of workplace and within its definition of sexual

12 National Commission for Women, Annual Report 202223, at 45-58 (NCW 2023); POSH Act, supra
note 5, § 2(0).
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harassment has not been definitively addressed by the courts or by regulatory guidance,
creating significant uncertainty for both employers and employees.

In March 2020, the Ministry of Women and Child Development issued a circular to state
that sexual harassment is possible in virtual workplaces and that the POSH Act will apply
to work-from-home arrangements. However, a circular is not a legislative instrument and

does not have the force of law legislative amendment is required to definitively bring

digital workplace harassment  within  the Act's statutory framework.™

LEGAL GAPS INTHE POSH ACT.

A. Gender Exclusivity: Exclusion of male and non-binary victims.

The structural limitation of the POSH Act with the greatest foundation is the fact that it
considers women solely as victims of sexual harassment. The Act refers to the aggrieved
woman as the protected group and specifically only applies in the harassment of women.
Male employees who experience sexual harassment whether from female colleagues,
supervisors, or clients, or from male harassers have no recourse under the POSH Act.
Similarly, non-binary and transgender individuals whose gender identity is not captured
by the binary male-female classification may have uncertain protection under the Act,
though the Supreme Court's recognition of transgender persons as a third gender in
National Legal Services Authority v. Union of India (2014) has implications for their
entitlement to POSH Act protection that have not been definitively resolved.

The gender-exclusive character of the POSH Act reflects the historical context of its
enactment a response to the specific problem of the sexual harassment of women in
workplaces and acknowledges the gendered nature of most workplace sexual
harassment, which occurs overwhelmingly as a form of male-perpetrated harassment
directed at women. Nevertheless, the fact that the Act does not offer protection to male
and non-binary victims at all is a further widening gap in the age of increased awareness

of gender diversity and of the right of men and non-binary people to be free of sexual

13 Ministry of Women and Child Development, Circular No. 21-38/2020-WD, dated March 23, 2020
(clarifying POSH Act applicability to work-from-home arrangements).
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harassment.'*

B. Lack of Centralised Monitoring Mechanism.

The POSH Act does not create any centralised institution in charge of overseeing the
compliance of employers with the ICC requirement, gathering information on complaints
and their resolution, assessing the efficiency of the ICC system, and actively enforcing
the law on non-compliant employers. The enforcement mechanism is entirely reactive
dependent on complaints being filed with labour authorities or initiated by courts which
creates a fundamental gap between the Act's mandatory requirements and their practical
implementation.

This means that the government cannot gauge the extent of non-compliance, determine
the trend of harassment and poor redressal, the effectiveness of the Act, or efficiently
direct the enforcement resources without a centralised monitoring mechanism. Annual
Reports submitted by employers to the District Officer under Section 21 of the Act
which require employers to provide data on the number of complaints filed and their

outcomes have in practice not been effectively collected, compiled, or published in most

states, depriving policymakers and researchers of the data necessary to assess the Act's

implementation.

C. Limitation Period and Its Effect on victims.

Section 9(1) of the POSH Act expects complaints to be made within three months after
the occurrence with an option of extension on reasonable grounds by the ICC or the LCC.
The three-month limitation period while subject to extension has been criticised as
insufficiently sensitive to the psychological dynamics of sexual harassment victimisation.
Studies of the psychology of victims of sexual harassment have continually discovered
that victims often wait to report their incidents because of the fear of retaliation, the belief
that they will not be believed, shame or self-blame and the hope that the harassment will

be resolved without official action.

14 National Legal Services Authority v. Union of India, (2014) 5 SCC 438, at 1 55-67 (India); POSH Act,
supra note 5, § 2(a).
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Although the three-month limitation period is, in a way, shorter than the limitation
periods in general civil and criminal proceedings, it can serve the purpose of preventing
valid complaints by victims who may take more than three months to get over the
psychological hurdles to formal complaint. The extension of the limitation period on the
sufficient cause that the Act offers is somewhat flexible, yet the criteria is subjective and

might not be uniformly reflected among ICCs in different organisations.®

D. Protection against false complaints: Section 14 and the Chilling effect.

The POSH Act as provided in section 14 states that under the circumstances where the
ICC or LCC is convinced that the allegation against the respondent is malicious or the
aggrieved woman has made the complaint out of knowledge that the allegation is false, it
can recommend that the action be taken against the woman in accordance with the service
rules applicable. This provision which allows for action against complainants who make
allegedly false complaints has been widely criticised for its potential chilling effect on
genuine complainants, who may fear that their complaint will be characterised as
malicious or false if the ICC or LCC is unable to establish the harassment to the required
standard.

The clause brings about an asymmetry in structure: the respondent, in the event of being
convicted, is subjected to disciplinary measures; the complainant, in the event of her
complaint being declared to be malicious, or knowingly false, is also liable to action. In a
context where many sexual harassment complaints are inherently difficult to prove
given the typically private nature of the harassment, the absence of witnesses, and the
reluctance of colleagues to testify against powerful individuals the risk of an adverse

finding under Section 14 may deter genuine victims from filing complaints.

E. Weak Sanctions: The Failure of Deterrence.
The penalty for employer non-compliance with the POSH Act INR 50,000 for a first
offence under Section 26 is widely regarded as inadequate to provide a meaningful

financial deterrent against non-compliance by employers. In the case of large companies

15 POSH Act, supra note 5, 8 9(1); Kapoor & Misra, supra note 3, at 58-64.
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where the revenues are many in hundreds of crores rupees, the penalty of INR 50,000 is
minimal compliance fee compared to the administrative load and possibility of
reputational loss of having an operative ICC in place. The fact that the cancellation of
licence or registration can be effected in case of repeat violations is a more serious

deterrent but relies upon the enforcement of regulation which has not been present in

practice.'®

6. COMPARATIVE ANALYSIS: INTERNATIONAL

FRAMEWORKS

A. United States - Title VII and Civil Rights Act Framework

Sexual harassment protection in the United States is primarily governed by Title VI of
the Civil Rights Act of 1964, which prohibits discrimination based on sex in employment
and has been interpreted by the Supreme Court in Meritor Savings Bank v. Vinson
(1986) and subsequent cases  to encompass sexual harassment as a form of sex
discrimination. The US framework contrasts the POSH Act of India in a number of
important aspects that shed light on the strengths and weaknesses of the latter.

Most significantly, the US framework extends protection to all employees regardless of
gender male employees, non-binary employees, and LGBTQ+ employees can all bring
sexual harassment claims under Title VII. The US Equal Employment Opportunity
Commission (EEOC) provides a centralised federal enforcement mechanism a dedicated
agency that receives complaints, investigates potential violations, and takes enforcement
action that contrasts sharply with the absence of any centralised monitoring authority
under the POSH Act.

The employer liability framework under US law in which employers are vicariously
liable for supervisory harassment and potentially liable for co-worker harassment where
they knew or should have known of the harassment and failed to take prompt corrective
action  creates strong institutional incentives for employers to proactively prevent

harassment through robust anti-harassment policies and training, unlike the POSH Act's

6 POSH Act, supra note 5, 8§ 14, 26; Kapur, supra note 1, at 125-132.
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penalty framework which provides insufficient financial incentive for proactive

compliance.’

B. South Africa: Employment Equity Act and Beyond.

South Africa's framework for workplace sexual harassment protection combines
legislative provisions under the Employment Equity Act, 1998 which prohibits unfair
discrimination including harassment on the basis of sex with the Code of Good Practice
on the Handling of Sexual Harassment Cases in the Workplace issued by the Department
of Labour. Although the Code does not have the same legal force as statutory provisions,
it is more comprehensive about how sexual harassment should be prevented, managed
and redressed and is taken into account when determining whether an employer has been
fair.

South Africa's framework is notable for its recognition that sexual harassment can be
perpetrated against and by persons of any gender the Employment Equity Act applies
equally to all employees regardless of gender, unlike the POSH Act's restriction to female
victims. Sexual harassment is also clearly identified in the South African framework as
an unfair discrimination of both individual and systemic nature, and offers a conceptual
framework that contextualises workplace sexual harassment within the overall framework

of employment equality in place of considering it as a single phenomenon.

C. United Kingdom: The Equality Act 2010.

The United Kingdom's Equality Act 2010 provides comprehensive protection against
harassment including sexual harassment for all employees regardless of gender, as part
of a unified framework for equality at work that addresses nine protected characteristics
including sex, race, disability, religion, and sexual orientation. Equality Act safeguards
the employees against harassment by their colleagues, supervisors, as well as third parties

such as clients and customers.

17 Civil Rights Act of 1964, Title VII, 42 U.S.C. § 2000e-2; Meritor Savings Bank v. Vinson, 477 U.S. 57,
65-73 (1986); Equal Employment Opportunity Commission, Guidelines on Discrimination Because of Sex,
29 C.F.R. § 1604.11 (2023).
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The UK framework's extension of sexual harassment protection to third-party harassment
conduct by persons who are not employed by the employer is directly relevant to the
POSH Act context, as the Indian Act does not explicitly address harassment by third
parties such as clients, customers, and visitors in a manner that is consistently applied.
The UK's Worker Protection (Amendment of Equality Act 2010) Act 2023 introduced a
new proactive duty on employers to take reasonable steps to prevent sexual harassment,

shifting the framework from reactive complaint-response to proactive prevention a

model that Indian reform proposals should consider.18

A. Brief Indian Reform Comparative Lessons.

The comparative study yields four important lessons that should be incorporated in
reforming the POSH Act. First, the extension of protection to all employees regardless of
gender as in the US, South Africa, and UK frameworks eliminates the discriminatory
exclusion of male and non-binary victims from legal protection. Second, centralised
enforcement mechanisms like the US EEOC are more effective in ensuring systematic
compliance than the POSH Act's decentralised, reactive enforcement approach. Third,
framing sexual harassment as a form of discrimination rather than as a distinct legal
wrong as in all three comparator jurisdictions situates it within a broader framework of
workplace equality that may be more effective in addressing its structural causes. Fourth,
the recent introduction of proactive employer duties in the UK requiring employers to
actively prevent harassment rather than merely respond to it provides a model for

strengthening the POSH Act's prevention orientation.

7. CONCLUSION AND REFORM RECOMMENDATIONS
Summarization of the findings:

The POSH Act represents a genuine and significant legislative achievement  the
translation of the Vishaka guidelines from judicial mandate to statutory obligation, the

establishment of mandatory institutional mechanisms for complaint redressal, the

18 The Equality Act 2010, c. 15, 88 26, 40 (UK); Worker Protection (Amendment of Equality Act 2010)
Act 2023
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articulation of a broad and victim-centred definition of sexual harassment, and the
extension of the Act's coverage to informal and non-traditional workplaces through the
LCC mechanism. Any evaluation of the sufficiency of the Act must recognize and draw
on these accomplishments.

Nevertheless the history of the implementation of the Act over the ten years since its
adoption a shows that there is a in herent disconnect between its legislative intent and its
an actual consequences. The widespread non-compliance with the ICC requirement
particularly among small and medium employers means that the majority of women in
India's formal sector may not have access to the institutional remedy that is the Act's
centrepiece. The virtual ineligibility of the LCC mechanism among the informal sector
workers, domestic workers and agricultural workers implies that most of the working
women in India have no effective redress to the Act. The systemic pressure of under-
enforcement of the employer-formed ICC is caused by the structural conflict of interest,
especially in the cases of complaints of senior figures.

The Act's legal gaps the exclusion of male and non-binary victims, the absence of
centralised monitoring, the inadequate limitation period, the chilling effect of Section 14,
and the insufficient penalties  further undermine its protective function. The rapidly
evolving workplace landscape with the growth of digital workplaces, remote work, and

platform-mediated gig work creates new dimensions of sexual harassment that the Act

does not adequately address.*®

B. Reform Recommendations

First Expand the Protected Class: The POSH Act should be amended to extend its
protection to all employees regardless of gender, explicitly protecting male and non-
binary employees from sexual harassment. The Act's title should be amended to reflect
this expanded scope from "Sexual Harassment of Women at Workplace" to "Sexual
Harassment at Workplace" and the definitional provisions should be revised

accordingly.

19 Kapoor & Misra, supra note 3, at 62-68; ILO, supra note 9, at 35-42.
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Second Establish a Centralised Monitoring Authority: A National Sexual Harassment
Prevention Authority or alternatively, a dedicated division within the National
Commission for Women should be established with responsibility for: maintaining a
national register of ICCs; collecting and publishing annual data on complaints filed,
inquiry outcomes, and employer compliance; conducting compliance audits; issuing
guidance and best practice standards; taking proactive enforcement action against non-
compliant employers; and reporting annually to Parliament on the state of POSH Act
implementation.

Third Reform the ICC Mechanism: The structural conflict of interest in the employer-
constituted ICC should be addressed through two complementary reforms. First, the
external member from a civil society organisation should be given a mandatory and
strengthened role including the power to call for documents and witnesses
independently rather than serving merely as a minority voice in an employer-dominated
body. Second, for complaints against senior management defined as employees above a
specified level the inquiry should be mandatorily transferred to the LCC or to an
independent external ICC constituted specifically for the purpose, eliminating the most
acute conflict of interest situations.

Fourth Legislatively Address Digital Workplace Harassment: The POSH Act should be
explicitly amended to clarify that the definition of workplace encompasses digital
communication channels used for work purposes, and that sexually harassing conduct
through digital means  messages, video calls, professional social media, and other
electronic communication constitutes sexual harassment under the Act. Employers are

expected to implement certain digital workplace harassment policies as their POSH

compliance requirements.?

Fifth  Strengthen Protection for Informal Workers: The LCC mechanism should be
fundamentally reformed to improve its accessibility and effectiveness for informal sector
workers. The District Officers ought to be obliged to register and publicly list LCC
contact details, LCC members ought to be properly trained and paid and LCC

20 Ministry of Women and Child Development, supra note 12; POSH Act, supra note 5, § 2(0).
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proceedings ought to become more accessible by offering free legal advice to
complainants and by providing the ability to make complaints electronically.

Sixth  Revise the Penalty Framework: The maximum penalty for employer non-
compliance should be substantially increased from INR 50,000 to an amount calculated
as a percentage of the employer's annual payroll or turnover to ensure proportionality
and deterrence. Seriousness of penalty must automatically grow with repeated infractions,
and the government ought to be enabled to undertake proactive compliance audits other
than merely responding to that enforced.

Seventh  Amend Section 14: The provision for action against complainants whose
complaints are found to be malicious or knowingly false should be amended to raise the
threshold for such findings  requiring clear and convincing evidence of malice or
knowing falsity rather than the current lower standard and to specify that an
unsuccessful complaint does not in itself establish malice or knowing falsity, eliminating

the chilling effect that the current provision creates.

C. Final Observations
The POSH Act remains one of India's most important pieces of gender justice legislation

a statutory instrument that, for the first time, gave legal force to the right of women

workers to be free from sexual harassment at the workplace. Its passing was both historic

and its potential should it be wholly enforced to change the culture of the workplace is
huge in the Indian diverse economy. But unrealised is unwasted potential. A decade after
the Act's enactment, the evidence of implementation failure non-compliant employers,
inaccessible LCCs, structurally compromised 1CCs, inadequate enforcement demands
urgent and comprehensive reform.

The reforms suggested in this paper are not radical changes of the basic outline of the Act
but the specific interventions that will help to eliminate certain, identified weaknesses
and build on the real successes of the Act. They reflect the conviction that the right to be
free from sexual harassment at the workplace is a fundamental component of the right to

equal participation in economic life and of the right to dignity and bodily autonomy
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rights that India's Constitution guarantees and that India's legal system is obligated to
make effective.
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