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Abstract

The ascertainment of consent is one of the major aspects of determination of criminal liability
in sexual misconduct offenses as provided in the Indian criminal law. Although, the statutory
changes, especially the changes in the Indian Penal Code have been trying to establish the
consent as an undisputed and voluntary agreement, its practical implementation still poses a
major challenge. The paper is a critical analysis of the judicial interpretation of consent to
determine whether a consistent and objective standard has developed in the Indian

jurisprudence.

The analysis of the doctrine of statutory regulations and most prominent judicial cases allows
the study to trace the development of the concept of consent, turning a resistance-based
concept of consent into the more autonomy-based concept of consent. Nevertheless, it is
found that even in the light of progressive developments, the interpretation of consent is still
characterized by inconsistency and subjectivity. The inference and circumstantial evidence
are often used by courts, especially, in cases when there was no unambiguous communication
or consent, or when the consent was received due to the false belief. This kind of dependence

leads to different judgment in situations of similar factual circumstances.

The paper states the ambiguity around consent is not only due to the statutory restrictions but
due to the absence of a consistent judicial standard in its use. Such interpretative ambiguity
has important consequences to criminal liability as this can not only impede successful

prosecution but also lead to the danger of over-criminalisation.
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The paper finds that although the Indian criminal law has come a long way in appreciating
consent as a manifestation of bodily autonomy and dignity, there is an urgent need to have
more doctrinal clarity and consistency in judicial interpretation. To achieve fairness,
predictability and coherence in assessing consent-related offences, it is important to

strengthen interpretative standards.

Keywords: Consent, Criminal liability, Judicial Interpretations, Sexual offences, Criminal

law.

Introduction
The Indian law has struggled, over the years, in order to enhance the definition and

explanation of the concept of consent, through cases of judicial interpretation and statutory

modification. According to the Criminal Law (Amendment) Act 20132, consent is an open

voluntary undertaking expressed through words or gestures and any other form of verbal or
nonverbal communication. This act of parliamentary elucidation by laying stress on
individual autonomy sought to shift adjudication to the traditional stereotypes of victim

behaviour.

The legal considerations in the practical determination of consent remain quite significant
despite these statutory enhancements. Courts have a general obligation of assessing consent
when express communication is non-existent or when the conducts of the parties are
conflicting in offering interpretations. It is quite common in such cases that the decisions of
courts are based more on the events and contexts than the direct evidence. It has also been
noted that there is a complex interaction between statutory specifications, judicial
construction and the social issues that affect the Indian legal perception of consent in general

that has contributed to the development of the Indian legal interpretation of consent.

The continuation of interpretive ambiguity brings about a serious doctrinal issue in criminal
law. Although the statutory laws attempt to establish the meaning of consent in explicit terms,
there are factual situations that the courts should also take into consideration, where consent
can be challenged or even spoken unintelligently. This puts in question the consistency and

predictability of judicial reasoning in determining criminal responsibility.

2 Criminal Law Amendment Act, 2013, No. 13, Acts of Parliament, 2013.
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Based on this, the primary research question of the proposed research will be: Does
interpretative uncertainty remain as a factor in attributing criminal responsibility, or has the
Indian judiciary evolved a unified and objective approach to the process of assessing

consent?

This paper states that despite the growing acknowledgment of the legislative establishment
and judicial pronunciation of the significance of voluntary agreement and bodily autonomy, it
remains evident through judicial rationale that there is still interpretive difference in the

establishment of consent.

The significance of this study is that it tries to determine the coherence of consent
jurisprudence doctrines in Indian criminal law. The research seeks to uncover interpretative
inclinations in the establishment of consent and assess its impacts in the criminal adjudication
through examining the statutory provisions and the judicial interpretations. To make criminal
responsibility more transparent, equitable and predictable it is important to understand such

trends.

Literature Review

S.No | Name of the | Nature of the | Covered/Reviewe | Research Gap | Intended

Literature Literature d Research

Shreya Research This paper | Although the | This paper is a
Shree, Article. evaluates critically | article is quite | continuation of
‘Revisiting how the concept | successful in | this criticism
“Consent” of consent under | its criticism of | and

under Indian Indian rape law, | the  doctrinal | specifically

Rape Law’ particularly, after | inconsistencies | examines how

(2018), 14 the amendment of |, it does not | judicial courts
NLSJ. the act, the | take a closer | approach

Criminal Law | look at the | ambiguous

(Amendment) Act, | issue of how | consent, with
2013, has | the courts | respect to
developed.  The | interpret whether when
author emphasizes | ambiguous or | there is no

that the Section | non-verbal express

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 6 | ISSUE 3

FEBRUARY 2026

ISSN: 2582-7340

375 IPC statutory
definition of
consent has tried
to change the
approach of
interpretation  of
consent based on
resistance to
voluntary

agreement. It also
examines

inconsistencies in
the courts where
the courts still use
the old

victim

ideas of
resistance,
moral  character
and conduct. The
conflict between

the legal reform

and judicial
application is also
a point of
interaction  with

the article.

consent in fact-
specific cases,
especially
where the
consent IS
contributed by
the sense of
fear or
coercion or the
state of power

imbalance.

communicatio
n of consent,
but rather it
was not freely
given the court
should impose
criminal

liability.

“Consent and
Coercion in
Criminal
Law: A
Critical Look
at  Section
376",

Legal

Commentary

This paper
explains the legal
definition of
consent in Section
376 IPC with a
particular focus on

the difference

The article is
mostly
descriptive and
normative
without much
involvement

with the trends

This study fills
that gap by
carrying  out
the case based
analysis of
Supreme Court

jurisprudence

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 6 | ISSUE 3

FEBRUARY 2026

ISSN: 2582-7340

Anushka,

blog.

Vintage legal

between consent

and  submission
under coercion. It
criticizes the fact
that this
distinction has
been blurred by
the Indian courts
in the past
especially in the
authority,

intoxication or
emotional pressure
cases. The article
emphasizes  that
the consent should
be free, informed,
and absolute
line
the

which is in
with
contemporary
legal

requirements.

of the case law
or patterns of
judicial
reasoning
particularly in
higher  judge

rulings.

with a view of
establishing
the trends in
the manner in
which the
ambiguity in
consent can be
used to
influence
criminal

liability.

Nikunj

Analysis
the standard

rape law
India”,

13 No.

Kulshreshtha
, “A Critical

of

of Consent in

in
vol.

4

Journal
Article.

This

examines

paper

the
convergence  of
consent and
coercion and
autonomy in
criminal law. It
places the consent

in the context of

The article has
a robust
theoretical
underpinning
but does not
give  specific
doctrinal
analysis of the

decisions of

By identifying
how
constitutional
principles are
placed on
judicial trends,
the current
study provides

a gap between

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 6 | ISSUE 3

FEBRUARY 2026

ISSN: 2582-7340

(2023).

larger
constitutional
like
body
and
The

believes

principles
dignity,
integrity
autonomy.
author
that a shift in the
interpretation  of
law should go
beyond the formal
consent to the
distribution of
power and
structural
inequalities
influencing

decision-making.

the Indian
judicial system
and
specifically
how these
elements are
applied by
courts during a

criminal case.

theory and
practice by
assessing  the
fact that courts
do use these
concepts in
determining

consent.

Faculty  of
(Prof.
Vali
Prof.

Law

Anju
Tikoo,

Vageshwari

Deswal, and
Otrs),

University of
Delhi,

of Crimes-I

“Law

Bhartiya
Nyaya
Sanhita,

2023 (2025)

Academic
Course

Material.

The

discusses

topic
the
fundamental
basics of criminal
law in BNS, 2023,
such as crimes,
responsibility and
penalties as
evidenced by
some of the
judicial rulings. It
is indicative of a
case and doctrinal

approach to the

Lacks

examination of

critical
consent  and
victim-
centered
approach  to
sexual

offences.

To  examine
the
interpretation
of consent and
judicial
interpretation
of the law on
sexual offence
under BNS in

India.

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 6 | ISSUE 3

FEBRUARY 2026

ISSN: 2582-7340

LLB. Course
Material.

interpretation  of
modern  criminal
law reforms to

replace IPC.

Dr. Chandra
Sen  Pratap
“The

Laws on

Singh,
Rape and
Sexual
Crimes”,
University of
Lucknow,
Criminal

Law.

Academic
Reading

Material.

The article follows
the history of rape
IPC
1860 to  the
changes of the
post-2013, with a

law since

focus on
broadened

definitions,

harsher penalties,
and the primary
role played by
consent. It brings
out judicial
reactions to
landmark  cases
and legislative
changes in
response to sexual

offences.

Insufficient
critical
examination of
the
interpretation
of consent, and
gender-
neutrality in

the law of rape.

To
analyse

critically
the
concept of
consent,

gender

neutrality, and
judicial use in
Indian  sexual

offence law.

Analysis and Content

Conceptual framework of consent in criminal law

Consent is the basic principle of criminal responsibility in cases of sexual misconduct under

the Indian criminal law. The legal structure recognizes consent as an essential element

towards the distinction between legal and illegal conduct, and it is largely governed by the
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Indian Penal Code.> Over time the legal definition of consent has been modified by
legislative adjustments and judicial interpretation which suggests a gradual shift to the

realization of individual autonomy and bodily integrity.

Meaning of Consent

Consent in the legal sense refers to an assent or a concurrence that is granted by a man to
accomplish a certain act. The consent has to be free, voluntary, and informed under the
criminal law. Under the Criminal Law (Amendment) Act of 2013 that amends the Section
375 of the Indian Penal Code*, the meaning of consent is stated as an unqualified voluntary
agreement that is conveyed using words, gestures, or any other form of verbal or non-verbal
communication. This idea reflects the shift, which indicates the passive or unspoken
acquiescence to make an affirmative reading that puts an emphasis on intentional and active

intervention.

Nevertheless, practice is seldom suitable to determine what consent can be. The surrounding
circumstances and behaviour are often used by the courts to establish the presence of consent
especially in the absence of express communication. According to judicial interpretation,
physical resistance is not always the direct indication of consent and the submission under
duress or coercion is not the direct indication of the voluntary agreement. The legal concept
of consent, therefore, does not just end with acquiescence and needs an analysis of the nature

and quality of the agreement.

“Against Will” vs. “Without Consent”
What makes a difference between the actions that are made against the will and the ones that
are made without consent is a significant aspect within legal framework. The legal meaning

of these two terms is different, though their combination is common.

An action that is carried out in direct violation of the conscious desire of a person is termed
against the will. It implies open dismissal or violent opposition. Without, on the other hand,
involves a broader range of situations where there is no legitimate consent, even where the

resistance is not seen. This includes cases of fear, compulsion, miscommunication or the

inability to give the consent.®

% Indian Penal Code, Act No. 45 of 1860, § 90.
“Indian Penal Code, Act No. 45 of 1860, § 375.
SShreya Shree, ‘Revisiting “Consent” under Indian Rape Law’ (2018), 14 NLSJ.
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The two terms cannot be used interchangeably because the courts have elaborated that the
terms are not interchangeable. The Supreme Court observed in State of Punjab v. Major

Singh® that the term without consent is more general and would include those cases where

consent is invalid although no active objection is made[?]. This difference is significant since
even without actual and voluntary permission, criminal responsibility can be executed even

without the explicit opposition.

Voluntary Agreement in the Indian Penal Code.

There is also the increasing emphasis on consent as the expression of individual sovereignty
in the statutory attention to the unconditional voluntary agreement. The Indian Penal Code
demands that the consent should be the result of quite a choice, not coerced, not by force, not
by deceit, or by undue influence. The law cognizes that consent secured by the abuse of

authority, falsehood, or a threat of injury cannot be deemed as legal.

This position was also supported by the fact that the 2013 amendment was written in a very
specific way as it required consent to be freely and unambiguously expressed. However,
challenges still exist in the implementation of this guideline. More often than not, courts need
to find out whether an agreement was truly voluntary or was an only submission made under
the influence of another. This provides an opportunity of interpretive ambiguity particularly
where there is an indirect form of communication or where the actions of the parties allow

varied interpretations.

In the light of academic studies, the statutory framework is to establish an objective standard
of consent, yet subjective judgments of judges on the facts and circumstances still have some
influence on the application of the statute. This tension between interpretive flexibility and
legislative clarity is the basis of the doctrinal debates about the consistency of the

jurisprudence of consent in Indian criminal law that have been going on.’

Judicial Interpretation of Consent
Judicial interpretation has transformed the definition of consent in the Indian criminal law
significantly. Despite the statutory provisions contained in the Indian Penal Code, which

provides a framework, the courts have played a major role on the interpretation and

bState of Punjab v. Major Singh, AIR 1967 SC 63.
"Nikunj Kulshreshtha, “A Critical Analysis of the standard of Consent in rape law in India”, vol. 13 No. 4
(2023).

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2026 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 6 | ISSUE 3 FEBRUARY 2026 ISSN: 2582-7340

application of consent in real life contexts. The change is a move away from the rigidly
based, stereotypical reasoning to a more situational, autonomy-grounded reasoning.
However, the problem of inconsistent judicial interpretation still remains despite these

developments.

The problem of equating the lack of physical resistance with the existence of the consent is
one that has plagued the past jurisprudence, which took a very narrow and formalistic view of

the matter.

In Tukaram v. State of Maharashtra,® deduced consent based mostly on the non-physical
resistance of the victim. This ruling came under extensive criticism of the fact that it
overlooked the truth of coercion, power inequality, and mental prostration. This ruling
revealed profound shortcomings in the legal interpretation of consent and caused widespread

public outrage which later translated into changes in the law in 1983.

Towards Victim-Centred and Contextual Interpretation.
Later rulings represented a departure of this solution by noting that consent cannot be

determined to physical opposition.

In State of Punjab v. Gurmit Singh,® The Court pointed out that the testimony of the
prosecutrix must be weighed and that the fact that the victim had no injuries did not mean
that the victim had given consent, The case is indicative of a change in the direction to

consider consent as part of the wider factual context as opposed to accepting hard indicators.

Similarly, in Kaini Rajan v. State of Kerala,'® the Court explained consent is an active and a

deliberate agreement and is not like submission. This interpretation is in line with the
statutory preference of voluntary and unqualified agreement that is brought out by legislative

changes.

Consent and Misconception of Fact: Misjudgements in Judicial Diversity.
Another very controversial dimension of judicial interpretation is where consent is taken

under a misrepresentation of reality, especially where there are marriage promises involved.

8 Tukaram v. State of Maharashtra, (1979) 2 SCC 143.
® State of Punjab v. Gurmit Singh, (1996) 2 SCC 384.
Kaini Rajan v State of Kerala (2013) 9 SCC 113.
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In Uday v. State of Karnataka,!! the Court believed that consent trusting to marriage does not

necessarily imply misconception of fact unless it can be shown that the promise was false in
the first place. This method places a very high standard to prove the criminal liability and has
to prove intent of fraud at the beginning.This was narrowed down by the Court in Deepak
Gulati v. State of Haryana'?, which separated the true promise that was impossible to be
fulfilled and the false promise that was given without any intention of fulfilment. Although

such a distinction tries to offer clarity, its implementation is a very fact-intensive one.

Another, more recent and authoritative elucidation is in Pramod Suryabhan Pawar v. State of
Maharashtra,’® the Supreme Court ruled that consent is vitiated only when there is the
falsehood of promise to marry and where consent has been made in bad faith at the cost of
making the promise. This ruling tries to normalise the test itself, as it is concerned with the
intent of the accused during the creation of the test, but there remains a subjective aspect of

the test in terms of evaluating such intent.

The Future of Trends in Affirmative Consent and Bodily Autonomy.

Recent jurisprudence shows a more concentrated focus on the affirmative consent and the
bodily autonomy.The Delhi High Court was worried with the uncertainty of the consensus
communication and stated the inconvenience of adjudging feeble no in Mahmood Farooqui v.
State (NCT of Delhi).}*This case brings out the problem of courts in interpretation of subtle

statements of assent or repudiation despite its controversial nature.

In addition to this, the Supreme Court pointed at the necessity to separate consensual
partnerships and unlawful conduct in the case of Dr. Dhruvaram Murlidhar Sonar v. State of
Maharashtra,’® reiteration that not all violation of marriage promise is rape.This is a pointer
of a prudent policy in the judicial system that tends to correct exploitation without

excessively criminalizing it.

Continued Inequality and Uncertainty of Doctrine.
The problem of inconsistent judicial interpretation of consent still exists despite the recent

advances. Whereas there are rulings that are very focused on the issue of autonomy and

11 Uday v. State of Karnataka (2003) 4 SCC 113.
12 Deepak Gulati v. State of Haryana (2013) 7 SCC 675.
13Pramod Suryabhan Pawar v State of Maharashtra (2019) 9 SCC 608.
14Mahmood Farooqui v State (NCT of Delhi) (2017) 243 DLT 310.
15Dr Dhruvaram Murlidhar Sonar v State of Maharashtra (2019) 18 SCC 191.
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expressive consent, there are rulings that rely primarily on circumstantial evidence and

subjective evaluation of conduct.

As an illustration, the wider contextual view adopted in other circumstances is opposite to the
high standard of proving an intent to commit a fraud when there is a misinterpretation. In the
same manner, the various options have varying perceptions of communication, be it literal or

deductive, which makes application of legal norms ambiguous.

This inconsistency means that the legislation has been changed theoretically, but application
remains diffused. The main problem with interpretative uncertainty in assigning criminal
responsibility reaffirms the fact that the discovery of consent is still greatly subjective to the

discretion of judges.

Uncertainty of Consent and Criminal Responsibility.

As the above examination of both the legislations and case law illustrates, the interpretation
of consent in the criminal law of Indians remains characterized by interpretive uncertainty,
despite enormous doctrinal elaboration. The implication of this uncertainty on the criminal
liability attribution is that the existence or lack of consent has been the key determinant in

differentiating between lawful and criminal conduct under the Indian Penal code.

Communication of Consent ambiguity.
The method of communication and interpretation of consent is one of the major causes of

ambiguity. Although the statutory framework describes consent as an additional definite

voluntary agreement, the situations encountered in reality do not presuppose verbal

confirmation. Rather, the courts are in most cases obliged to define indirect means of

communication, such as silence, behavior, or implied behaviour.

This brings a basic dilemma: the same facts can be the source of multiple meanings.
Numerous judicial arguments are hence often based on subjective evaluation of a situation
and not on objective criteria. In Mahmood Farooqui v. State (NCT of Delhi), this challenge is
exemplified, in which the Court recognised the challenge in interpreting the feeble no. This
kind of reasoning points out the ambiguity of the cases surrounding the capability to
differentiate consent and reluctance, which makes the issue of criminal liability more
difficult.
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Conflict between Objective Standards and Subjective Interpretation.
Whilst the law tries to create an objective criterion by the need to have an unequivocal
voluntary agreement, its practicality still relies more on the fact’s interpretation by the

judiciary. This puts a pressure between legal clarity and legal ambiguity.

An example of such a case is Pramod Suryabhan Pawar v. In the case of State of
Maharashtra, the Supreme Court established a test to be followed in establishing whether
consent given on a promise to marry is vitiated by misconception of fact. Although this
verdict is an effort to bring in certain clarity to doctrines, the need to establish the intention of

the accused upon initiation is a subjective one. The surrounding circumstances can give

evidence of intention, and this aspect can be used to give inconsistent results in the court.®

This contradiction indicates that even though statutory definitions exist, there remains the

element of subjectivity in deciding on consent as it is still up to judicial discretion.

Lack of Consistency in Generally similar scenarios.

The other major problem is that there is no consistency in the implementation of legal
principles in similar factual situations. The courts have taken different directions when
dealing with promise to marry, coercion, or a misunderstanding of what was
said.Indicatively, the rulings like Uday v. State of Karnataka need express evidence of malice
to defraud the consent, subsequent cases are broader in context. Such a deviation creates a

gap in the definition of criminal liability threshold.

These discrepancies jeopardize the predictability of legal justice and cast doubt on the issue
of fairness in the criminal justice system. When the result of similar cases is varied, when
different results are obtained, it becomes hard to make a consistent doctrine standard of

consent.’

Influence on the Criminal Liability.
Ambiguity of consent has direct influence on a lawsuit of criminal liability. Because liability
is based upon the presence of consent, there is also the uncertainty that exists in assigning

guilt if there is any uncertainty in the interpretation of consent.

1Dr. Chandra Sen Pratap Singh, “The Laws on Rape and Sexual Crimes”, University of Lucknow, Criminal
Law.

YFaculty of Law (Prof. Anju Vali Tikoo, Prof. Vageshwari Deswal, and Otrs), University of Delhi, “Law of
Crimes-1 Bhartiya Nyaya Sanhita, 2023 (2025) LLB. Course Material.
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Under the criminal law, when the standard of proof has to be beyond reasonable doubt,
ambiguity can favor the accused person and thus, acquittals may be granted in situations that
may amount to exploitation. On the other hand, the broad interpretation of consent can also
lead to the criminalisation of consensual relationships and especially those that involve

interpersonal relationships such as marriage promises.
Ambiguity therefore exists in two ways:

e It can undermine the protection of the victims because it becomes hard to prove the lack
of consent.
e It can pose excessive criminalisation threats by increasing the area of responsibility in

ambiguous cases.

Doctrinal Gap and Clarity Requirement.

The discussion shows the presence of a doctrinal gap regarding comparison between the
statutory definition of consent and how it is applied by the court. In as much as the law seeks
to provide an objective standard to be followed, its application continues to be affected by

subjective application and case-related reasoning.

This gap indicates that it is not only the deficit of legal provisions, but there are no standards
of consistent interpretations. The courts have gone a long way in appreciating autonomy and

dignity, but the lack of a standard to follow still creates some confusion in deciding consent.

Conclusion
Consent determination in the Indian criminal law takes the centre stage in criminal liability

attribution of sexual misconduct. This paper was aimed at looking at whether the Indian

judiciary has come up with a consistent and objective criterion of interpretation of consent

particularly in view of statutory reforms and changing judicial techniques.

The discussion shows that there has been major advancement in the appreciation of consent
as manifestation of individual autonomy and dignity. The legal code under the Indian Penal
Code under the Criminal Law (Amendment) Act 2013 has a better definition of consent as an
unanimous voluntary agreement. The courts have also shifted to a more sensitive and

contextual interpretation as opposed to resistance-based methods of interpretation in the past.

Nevertheless, regardless of these changes, the research concludes that interpretative

ambiguity has remained entrenched in the judicial decision on consent. The application of
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circumstantial evidence and subjective judgment of behavior is a frequent practice by the
courts resulting in discrepancies in similar situations of facts. The fact of the necessity to
make an inference of intention, especially in situations where there is misconception of fact,

only adds to uncertainty of the legal results.

This is a direct effect of this ambiguity on criminal liability. On the one hand, it can be
counterproductive to the successful prosecution of crimes as it can be hard to prove the non-
existence of consent beyond reasonable doubt. Conversely, it creates issues on over-
criminalisation whereby relationships with consent are now being re-defined as criminal
since circumstances have changed. Therefore, the ambiguity of consent plays a two sided

sword role in the criminal justice system.

The main point of this paper is that the issue is not the fact that the legal definition of consent
does not exist, but it is that the judicial standard of application of consent is inconsistent and
different. The law may strive to be objective, but the application of the law is still determined

by the discretion of interpretation.

To solve this problem we need to have more doctrinal clarity of judicial reasoning. The courts
should make an effort to come up with more organized and consistent principles of
interpreting consent especially in situations where facts are difficult to understand. Such a

more consistent course of action would not only increase the predictability of the results of

judicial proceedings but would also make the criminal justice system more fair and credible.

To sum up, although Indian criminal law has gone a long way to redefine the concept of
consent, the interpretative ambiguity still exists and hence there is a need to further refine the
concept of consent in the courts so that the principle of consent can be clarified, consistent,

and fair.
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