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ABSTRACT 

This paper examines the current US Food and Drug Administration (FDA) blood donation 

policy, which prohibits men who have sex with men and transgender individuals. Although the 

FDA updated its recommendations in 2023 to allow MSM and the LGBTQ+ community to 

donate blood, India continues to adhere to outdated policies.However, it is noteworthy that a 

constitution based on lofty values appears to have made little difference for this community of 

people, since they continue to face discrimination and obstacles in the form of a complete ban on 

blood donation. Identity is a key variable in society that distinguishes people or groups.People 

who identify as lesbian, gay, bisexual, or transgender are collectively known as the LGBT 

community, represents a diverse spectrum of sexual orientations and gender identities.This paper 

will illuminate a medico-legal issue concerning the lifetime prohibition of blood donation for 

MSM (men who have sex with men), predicated on the presumption of potential HIV infection 

and the associated risk of transmission through blood transfusion. The decriminalization of 

homosexuality marks merely the initial step in the broader quest for the acknowledgment of 

LGBT rights in India. The rainbow community now requires enhanced acknowledgment across 

diverse domains. Although all blood banks are licensed, contemporary methodologies such as 

chemiluminescence and nucleic acid testing (NAT) are conspicuously absent from the Drugs and 

Cosmetic Act (D and C Act).The National AIDS Control Organization (NACO) and the National 

Blood Transfusion Council (NBTC) warrant a more assertive involvement in the licensing 
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procedure. The window period for HIV testing, along with international blood donation norms, 

indicates that the universal ban is both scientifically unfounded and constitutionally invalid, 

infringing upon fundamental human rights. 

KEY WORDS: Blood Donation, LGBTQ+, Drugs and Cosmetic Act, MSM, National Aids 

Control Organization. 

1. INTRODUCTION 

Blood plays a crucial role in preserving the lives of countless individuals daily, particularly those 

who are victims of accidents or undergoing specific surgical procedures. Non-governmental 

organizations, influential figures, and governmental entities are tirelessly engaged in efforts to 

enlighten the public about the advantages of blood donation. A multitude of young individuals 

engage through social media platforms such as WhatsApp, participating in various groups 

dedicated to volunteering for blood donations and assisting those in need. On one hand, there 

exists a notable scarcity of blood, prompting the concerted efforts of countless individuals, 

NGOs, and governmental bodies striving to address this pressing issue. Conversely, a significant 

portion of individuals is excluded from the realm of blood donation due to their sexual 

orientation. India encountered a significant challenge regarding blood scarcity during the 

COVID-19 pandemic, resulting in the tragic loss of thousands of lives. Despite this pressing 

issue, the country maintained its policy prohibiting blood donations from gay and bisexual 

individuals throughout the crisis.1 

The policy aims to mitigate the risk of transfusion-transmitted HIV infections. Men who engage 

in sexual relations with other men, referred to as 'MSM' in medical discussions around HIV, are 

considered to be at an elevated risk of infection, hence posing a possible threat to the protection 

of the blood supply. Although all blood that was given undergoes testing for recognized 

pathogens, tests designed to identify HIV in donated blood are not entirely infallible, partly due 

to the well-known yet diminishing 'window period' amid the initiation of HIV infection in an 

individual and the capacity of tests to identify the virus in their blood. To 'close this window', 
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pre-donation evaluations, typically comprising questionnaires filled out by prospective donors or 

interviews conducted by phlebotomists or other personnel, exclude 'high-risk individuals' from 

the donor pool—those who have participated in behaviors deemed to elevate their jeopardy for 

HIV infection. These scrutiny procedures may be referred to as 'behavioral risk-factor screening' 

or 'donor self-exclusion'. HIV is not the sole focus; other significant infections include hepatitis, 

malaria, West Nile Virus, and Creutzfeldt-Jakob disease.2 

People who identify as queer—including those who are bisexual, transgender, lesbian, gay, or 

otherwise non-heteronormative—face discrimination and prejudice on many levels, including 

social, cultural, and institutional ones. The phrase "queer stigmatisation" captures this 

phenomenon. There are various forms of stigmatization, including:  

1.Marginalization: Queer people may face social, familial, and community marginalization due 

to their gender identity or sexual orientation. 

2. Bias: The queer community also faces bias, which manifests itself in a variety of forms of 

discrimination in many areas of life, including but not limited to: housing, healthcare, workplace, 

and public accommodations. 

3.Crimes: Due to their gender and sexual orientation, LGBTQ people are more likely to face 

verbal and physical assault, hate crimes, bullying, and harassment. 

4.Psychosocial impact: Stigmatization may result in mental health disorders, including sadness, 

anxiety, and diminished self-esteem as well as internalized homophobia or transphobia. 

5. Legal barriers: The stigmatization of queer individuals is intensified by discriminatory 

legislation and regulations, like those that ban same-sex marriage or limit the rights of 

transgender individuals. 

6. Religious and cultural repudiation: Specific religious or cultural tenets may stigmatize and 

reject LGBTIA+ identities, leading to ostracism and stigmatization within these communities. 

Eradicating LGBTQ stigmatization necessitates a multifaceted approach, including the 

promotion of legislative reforms, the creation of supportive networks for LGBTIA+ individuals, 

and the implementation of legal protections and educational initiatives that foster acceptance and 
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comprehension. Mitigating stigma and confronting stereotypes can also be accomplished by 

enhancing the visibility and representation of queer individuals in media and public discourse.3 

2. INTERNATIONAL BLOOD SAFETY STANDARD 

Annually, about 100 million blood donations are collected worldwide. To safeguard receivers of 

blood products and preventinfections associated with transfusions, the World Health 

Organization (WHO), the European Union (EU), and many national Health Ministries have 

established criteria for exclusion for prospective blood donors. The European Union and the 

World Health Organization prohibit blood donation from individuals whose sexual conduct 

poses a significant risk of contracting severe infectious diseases transmissible by blood. 

Nevertheless, the standards established by these organizations remain neutral regarding the 

sexual orientation of prospective donors.4 

2.1. BLOOD SCREENING 

The WHO advises that all blood donations must be tested for pathogens before utilization. 

Mandatory screening for Human Immunodeficiency Virus, hepatitis B and C, and syphilis is 

essential. Blood screening must be conducted in accordance with quality system standards.  

In high-income countries, 99.8% of donations are subjected to basic quality screening, while in 

upper-middle-income countries, the figure is 99.9%. In contrast, just 83% of donations in low- to 

medium-income nations and 76% in countries with low incomes undergo similar screening 

procedures. The occurrence of transfusion-transmissible diseases in blood donations in high-

income countries is considerably less. The WHO leads initiatives to enhance blood safety and 

availability, advocating for an integrated strategy that includes collectinghematologic 

constituents, including plasma and various other elements from regular, low-risk, voluntary, 

unpaid donors by strengthening donation protocols and putting in place efficient donor 

management, which includes counseling and care.Quality-assured screening and confirmatory 

testing of all blood for transfusion-transmissible diseases such as HIV, hepatitis B, C, and 
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Donation Policies’ (2024) 6(4) KrimOJ<https://doi.org/10.18716/ojs/krimoj/2024.4.6> accessed 15 July 2025 

4 Georgios Karamitros, Nikolaos Kitsosand Ioanna Karamitrou, ‘The ban on blood donation on men who have sex 

with men: time to rethink and reassess an outdated policy’ (2017) 27(1)Pan Afr med 

j<https://www.ajol.info/index.php/pamj/article/view/159910> accessed 2 August 2025 
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syphilis. Healthcare requires confirmation testing for all donors reactive to infection markers, 

blood grouping and compatibility testing, and blood processing equipment for transfusion and 

plasma-derived pharmaceutical products.5 

2.2. FDA’S MSM BLOOD DONATION POLICY 

Criteria for blood donation from homosexual, bisexual, and other males who engage in sexual 

activities with men were established in the 1980s, following the recognition of the potential 

transmission of AIDS through blood. Initially, donors received written instructions advising 

them to self-defer if they belonged to certain risk categories, including male homosexuals with 

multiple partners. In 1985, the Food and Drug Administration (FDA) mandated a deferral for any 

man who had engaged in sexual activity with another man at least once since 1977, the year 

identified as the onset of AIDS in North America. Numerous other nations implemented 

comparable criteria. Additional criteria were established to mitigate the risk of HIV and/or 

hepatitis B and C transmission. These include deferrals for individuals with an HIV-positive 

sexual partner, for engaging in transactional sex involving money or drugs, and for the use of 

injection drugs.6There are two key ways in which the homosexual blood ban is different from 

previous permanent deferral laws. In the first place, it centers on a man's sexual orientation—

whether he identifies as bisexual or homosexual—as the main factor that puts him at risk of 

infection. Another point is that heterosexuals are not held to the same standard, even when they 

engage in similarly risky sexual conduct. However, their deferral as blood donors is only for a 

maximum of twelve months. So, even though the vast majority of gay men do not have HIV, 

they are unable to donate blood due to the gay taboo.7The one-year deferral period replaced a 

lifetime prohibition that existed from 1992 until late 2015, which the FDA asserted was 

implemented to safeguard the blood supply from HIV and other bloodborne viruses. The deferral 

                                                             
5World Health Organization, ‘Blood safety and availability’ (30 May 2025)<https://www.who.int> accessed 23 

August 2025 

6Mindy Goldman, ‘MSM and blood donation: shifting to individualized risk assessment’(2023) 

2023(1)Hematol<https://doi.org/10.1182/hematology.2023000482> accessed 14 September 2025 
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term, albeit less severe than a lifelong ban, remains rooted in the ongoing stigma against the 

LGBT population as a whole.8 

3. LGBTQ+ HEALTH COMPETENCE 

Individuals may possess a gender identity that is not congruent with the designated sex to them at 

birth.Gender identification denotes an individual's intrinsic perception of their gender. In the past 

decade, there has been an increase in tolerance towards LGBT individuals in India, particularly 

in urban areas. Hijras and transgender communities encounter various sexual health challenges, 

including HIV. Factors at both personal and contextual levels affect sexual health status and the 

accessibility and utilization of sexual health services. In men who engage in sexual activity with 

other men, the incidence of anal cancers associated with human papillomavirus is 17 times 

greater than that observed in heterosexual men.9 

Health care providers' comprehension of LGBTQIA+ individuals is limited and predominantly 

focused on disease. Nearly fifty percent of the surveyed mental health practitioners in Mumbai 

and Pune indicated that they regarded homosexuality as a mental health disorder, neglecting to 

address the issues of stigmatization, discrimination, and the individual's stressful social 

circumstances. Numerous healthcare professionals ascribed homosexuality to detrimental 

environmental influences such as childhood sexual abuse, premature sexual initiation or 

exploration, and insufficient interaction with the other sex. The LGBTQIA+ community in India 

continues to encounter significant bias and discrimination in healthcare due to the attitudes of the 

medical profession, inadequacies in medical education, obsolete curricula and textbooks, as well 

as misinformed and inadequately trained physicians, all of which adversely affect health 

                                                                                                                                                                                                    
7Whitney Larkin, ‘Discriminatory Policy: Denyinggaymenthe opportunity to donate blood’ (2011) 11 Hous J Health 

L& Pol’y<https://www.law.uh.edu/hjhlp/volumes/Vol_11_1/Larkin.pdf> accessed 25 October 2025 
8 Michael Varrige, ‘Continuing Stigma: Whythe FDA’S Policy Deferring Men Who Have Sexwith Menfrom 

Donating Bloodis Unconstitutional & a Poor Policy Choice’(2019) 69 Syracuse L 

Rev<https://lawreview.syr.edu/wp-content/uploads/2020/01/N-Varrige-Article-Final-Draft.pdf> accessed 28 

September 2025 
9 Manoj Kumar Pathak, Rohini, Srishti Rai andMadhu Upadhyay, ‘Social, Medical And Human Rights Issues 

Related To Transgenders In India’(2019) 19(1)J Punjab Acad Forensic Med 

Toxicol<https://www.researchgate.net/publication/334086671_Social_Medical_And_Human_Rights_Issues_Relate

d_To_Transgenders_In_India> accessed 6 October 2025 
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outcomes and exacerbate health disparities.10For several LGBTQIA+ individuals, particularly 

those who are not candid about their identification, the apprehension of being "outed" inside the 

healthcare system can pose a substantial obstacle to accessing care. A frequent absence of 

confidence in the confidentiality of personal information results in distrust towards healthcare 

providers.11 

The incidence of HIV within the Indian transgender demographic is the second highest among all 

high-risk groups, includingintravenous drug users, female sex workers, and men who engage in 

sexual relations with other males, significantly surpassing the national average (0.26%), resulting 

in athe majority of LGBT health studies focused on HIV/AIDS. Substance usage, including 

alcohol and tobacco, has been observed to be significantly elevated among the transgender 

population.12Nonetheless, it is accurate that the risk of HIV infection is heightened for 

individuals who engage in anal intercourse, which is more prevalent among homosexual partners 

than heterosexual partners.13 

4. INDIA’S LGBTQ LANDSCAPE 

The struggle for equal rights in India has experienced both triumphs and setbacks in a brief 

period. Section 377, an antiquated statute prohibiting "sodomy" and derived from the British-

Indian Buggery Act based on 1533 English law, was reinstated by the Apex Court of India in 

2013 after being annulled by the Delhi High Court in 2009. In August 2017, the Apex Court 

determined that the Right to Privacy and the safeguarding of sexual orientation are vital to the 

fundamental rights enshrined in the Constitution, emphasizing that sexual orientation is a crucial 

aspect of privacy. A five-judge bench of the Supreme Court subsequently resolved to reexamine 

                                                             
10 Lakshya Arora, P M Bhujang andMuthusamy Sivakami, ‘Understanding discrimination against LGBTQIA+ 

patients in Indian hospitals using a human rights perspective: an exploratory qualitative study’, (2021) 29(2) 

SRHM<https://www.tandfonline.com/doi/full/10.1080/26410397.2022.2104678> accessed 18 October 2025  
11 Annu Biswas, ‘The Impact of Sexual Violence on the Psychophysical Well-being of LGBTQIA+ Individuals: A 

Qualitative Approach to Holistic Health and Recovery’ (2025) 7(1) Int J Multidiscip 
Res<https://www.researchgate.net/publication/388594158_The_Impact_of_Sexual_Violence_on_the_Psycho-

_physical_Well-being_of_LGBTQIA_Individuals_A_Qualitative_Approach_to_Holistic_Health_and_Recovery> 

accessed 6 September 2025 
12 Apurva Kumar Pandya and Alex Redcay, ‘Access to health services: Barriers faced by the transgender population 

in India’, (2020) 25(2)J Gay LesbianMent 

Health<https://www.tandfonline.com/doi/abs/10.1080/19359705.2020.1850592> accessed 26 November 2025 
13 Moni Nag, ‘Sexual behaviour in India with risk of HIV/AIDS transmission’ (1995) 5 Health Transit 

Rev<https://www.jstor.org/stable/40652174> accessed 18 November 2025 
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the 2013 ruling and issued its verdict on September 6, 2018, declaring that Section 377 infringed 

against basic rights.14A significant portion of both Indian and international media characterized 

the ruling as a step towards decolonization,marking India's inclusion in a group of progressive 

nations where homosexuality is no longer criminalized; the subsequent objective being the 

attainment of same-sex marriage rights. The ruling invalidated unnatural offenses provision, a 

draconian measure imposed by the British in 1861 that criminalized sexual acts deemed "against 

the order of nature".15An illustration of the unfavorableeffect of Section 377 on HIV deterrence 

transpired in 1994, when a cohort of physicians advocated for the distribution of condoms in a 

Delhi prison characterized by elevated reported instances of gay intercourse. The jail authorities 

declined since homosexual intercourse is illegal under Section 377, and providing condoms 

would imply endorsement of a criminal activity. The jail authorities' denial of protection for 

detainees may have significantly heightened the danger of infection among them.16The AIDS 

Bhedbhav Virodhi Andolan initiated legal proceedings in the Delhi High Court contesting the 

official stance and legitimacy of unnatural offenses provision, referencing the negligence of 

prison authorities.17In a certain instance the Indian Apex Court's acknowledgment of the third 

gender constituted a significant transformation in the reinforcement of LGBT rights in India.18 

The K.S. Puttaswamy (Retd.) v. Union of India19established the foundational basis for legalizing 

homosexuality by asserting that privacy, as a fundamental right, supports the assertion of sexual 

orientation as a matter of self-determination. Privacy gives rise to various individual rights, and 

homosexuality is a manifestation of sexual preferences limited to personal choice.20The LGBT 

                                                             
14 Harshit Sharma, ‘Are we being trained to discriminate? Need to sensitize doctors in India on issues of gender and 

sexuality’ (2018) 5 RHiME<https://www.researchgate.net/profile/Harshit-Sharma-

3/publication/327871365_Are_we_being_trained_to_discriminate_Need_to_sensitize_doctors_in_India_on_issues_

of_gender_and_sexuality/links/5baa8282299bf13e604c85c4/Are-we-being-trained-to-discriminate-Need-to-

sensitize-doctors-in-India-on-issues-of-gender-and-sexuality.pdf> accessed 17 September 2025 
15 Nishant Upadhyay, ‘Hindunationand its queers: Caste, Islamophobia, and de/coloniality in India’(2020) 22(4) 

Interv<https://www.tandfonline.com/doi/abs/10.1080/1369801X.2020.1749709> accessed 23 October 2025 
16 G Misra, ‘Decriminalising homosexuality in India’(2009) 17(34) Reprod Health 
Matters<https://www.sciencedirect.com/science/article/abs/pii/S096880800934478X> accessed 3 December 2025 
17  Rachit Sharma, ‘Rights of LGBTQ in India and the Struggle for Societal Acceptance’ (2021) 4(3) Int J Law 

Manag Humanit<https://ijlmh.com/paper/rights-of-lgbtq-in-india-and-the-struggle-for-societal-acceptance/> 

accessed 22 November 2025 
18National Legal Services Authority v. Union of India[2014] 5 SCC 438 
19 [2017] 10 SCC 1 
20 G K Goswami and Aditi Goswami, ‘Next Generation Rights to LGBT Communities’ (2018) 56(43) 

Mainstr<https://www.researchgate.net/profile/G-K-

https://www.ijalr.in/
https://www.researchgate.net/profile/Harshit-Sharma-3/publication/327871365_Are_we_being_trained_to_discriminate_Need_to_sensitize_doctors_in_India_on_issues_of_gender_and_sexuality/links/5baa8282299bf13e604c85c4/Are-we-being-trained-to-discriminate-Need-to-sensitize-doctors-in-India-on-issues-of-gender-and-sexuality.pdf
https://www.researchgate.net/profile/Harshit-Sharma-3/publication/327871365_Are_we_being_trained_to_discriminate_Need_to_sensitize_doctors_in_India_on_issues_of_gender_and_sexuality/links/5baa8282299bf13e604c85c4/Are-we-being-trained-to-discriminate-Need-to-sensitize-doctors-in-India-on-issues-of-gender-and-sexuality.pdf
https://www.researchgate.net/profile/Harshit-Sharma-3/publication/327871365_Are_we_being_trained_to_discriminate_Need_to_sensitize_doctors_in_India_on_issues_of_gender_and_sexuality/links/5baa8282299bf13e604c85c4/Are-we-being-trained-to-discriminate-Need-to-sensitize-doctors-in-India-on-issues-of-gender-and-sexuality.pdf
https://www.researchgate.net/profile/Harshit-Sharma-3/publication/327871365_Are_we_being_trained_to_discriminate_Need_to_sensitize_doctors_in_India_on_issues_of_gender_and_sexuality/links/5baa8282299bf13e604c85c4/Are-we-being-trained-to-discriminate-Need-to-sensitize-doctors-in-India-on-issues-of-gender-and-sexuality.pdf
https://www.tandfonline.com/doi/abs/10.1080/1369801X.2020.1749709
https://www.sciencedirect.com/science/article/abs/pii/S096880800934478X
https://ijlmh.com/paper/rights-of-lgbtq-in-india-and-the-struggle-for-societal-acceptance/
https://www.researchgate.net/profile/G-K-Goswami/publication/328318485_Next_Generation_Rights_to_LGBT_Communities/links/5bc61f59458515f7d9bf864b/Next-Generation-Rights-to-LGBT-Communities.pdf


VOLUME 6 | ISSUE 3                                  FEBRUARY 2026                                     ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 

 
https://www.ijalr.in/ 

© 2026 International Journal of Advanced Legal Research 

rights landscape in India has changed drastically in the past several years, thanks to initiatives 

from the judiciary and the general public. One of the watershed moments in this journey was the 

Apex Court of India's historic decision in the case of Navtej Singh Johar v. Union of India,21that 

decriminalized consensual adult same-sex relationships, eliminating the outdated Section 377 of 

the Indian Penal Code. This decision was a significant step in recognizing the rights and dignity 

of LGBT people and challenging the long-standing stigma associated with nonheteronormative 

identities.22 

The Supreme Court, in its judgment in Supriyo @ Supriya Chakraborty & Anr. versus Union of 

India23, articulated that queerness is not merely an urban phenomenon but is observable across 

various dimensions throughout India. This ruling transcends a simple legal declaration; it serves 

as a powerful impetus for societal change and stands as a testament to the dynamic progression 

of human rights and equality within India. The Supreme Court, in its latest ruling, rejected 

marriage rights for Queer individuals, asserting that the responsibility for enacting laws lies with 

Parliament. The Court emphasized its decision by referencing the principles of separation of 

powers and judicial restraint.24 

The Transgender Persons (Protection of Rights) Act, 2019 was enacted to safeguard the rights 

and wellbeing of transgender individuals and to facilitate relevant initiatives. The Act mandates 

that individuals must seek for a 'Transgender Certificate' to legally affirm their transgender 

status, which will designate their gender as transgender. New regulations for obtaining the 

'Certificate of Identity' mandate the submission of a psychologist's report. Moreover, an 

individual who alters their gender identity via surgery must obtain a 'updated certificate' issued 

by the District Magistrate. The District Magistrate must evaluate the validity of the application, 

but the applicant may provide evidence of their gender confirmation surgery. The regulations 

                                                                                                                                                                                                    
Goswami/publication/328318485_Next_Generation_Rights_to_LGBT_Communities/links/5bc61f59458515f7d9bf8

64b/Next-Generation-Rights-to-LGBT-Communities.pdf> accessed 5 December 2025 
21 [2018] 10 SCC 1 
22  Neha Singh and Avinash Krishna Goswami, ‘Gender Equality in Legal Framework: Analysis of the Rights of 

LGBT Community in India’ (2025) 2(3) Int J Soc Sci Res<https://www.ijssr.com/papers/volume-2/issue-

3/ijssr30342/> accessed 7 December 2025 
23[2023] INSC 920 
24Haridev Varma, ‘Changing Landscape of LGBTQ Rights in India: Challenges, Progress, and the Role of the 

Supreme Court’ (2024) Available at SSRN <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4726386> 

accessed 23 November 2025  
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render the process of gender transformation and identification onerous and invasive. The criteria 

for evaluating accuracy or correctness are ambiguous. The involvement of psychologists, 

medical evidence, and district administrators contravenes the right to "self-declaration" as 

established by the NALSA verdict.25 

4.1. BLOOD SAFETY STANDARD 

The directive issued by the Apex Court in 1993, which mandated the regulation of blood bank 

licensingacross the nation, has resulted inall blood banks are being duly licensed today. The 

requirement for licensing was established as a necessity following the pivotal ruling in the case 

Common Cause vs. Union of India.26The court mandated the establishment of the National 

Blood Transfusion Council in conjunction with State Blood Transfusion Councils to oversee the 

operations of blood banks throughout India.27The matter of blood safety has thus far been 

managed by NACO within the context of AIDS control.28 

4.2. REVITALIZED DEDICATION TO COMBATING AIDS IN NACP PHASE-V 

NACP Phase-V, initiated as a Central Sector Initiative for the period 2021-2026 with a budget of 

Rs. 15,471.94 crore, seeks to enhance previous accomplishments and tackle ongoing obstacles. 

The NACP Phase-V seeks to diminish yearly occurrences of new HIV infections and fatalities 

associated with AIDS by 80% by the year 2025-26, using 2010 as the baseline reference. The 

NACP Phase-V seeks to achieve the simultaneous eradication of vertical transmission and the 

stigma associated with HIV/AIDSwhile ensuring comprehensive access to high-quality STI/RTI 

services for at-risk and marginalized groups. 

                                                             
25 Surbhi Jhanwar, Komal Kriti Uraon andNikha Goyal, ‘LGBTQ+ in India: An Evaluation oftheir Socio-Legal 

Acceptance’ (2020) 21 Supremo amic<https://supremoamicus.org/wp-content/uploads/2020/10/Komal-Kriti-Uraon-

1.pdf> accessed 7 October 2025  
26 [1996] 2 SCC 583  
27 Shivaram Chandrashekar and Ambuja Kantharaj, ‘Legal and ethical issues in safe blood transfusion’ (2014) 

58(5)Indian J 

Anaesth<https://journals.lww.com/ijaweb/fulltext/2014/58050/legal_and_ethical_issues_in_safe_blood_transfusion.

8.aspx> accessed 7 December 2025  
28SC Nair and  JJ Mammen,‘Repeat voluntary non-remunerated blood donor is the best quality indicator for blood 

safety’ (2015) 

141(6)IJMR<https://journals.lww.com/ijmr/fulltext/2015/41060/Repeat_voluntary_non_remunerated_blood_donor_

is.2.aspx> accessed 24 December 2025  
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The NACP Phase-V aims to attain particular objectives by emphasizingeight fundamental 

principles, such as community-oriented strategies,synergistic development, technological 

assimilation, gender-responsive approaches, and partnership cultivation. Collaborative 

alliancesare anticipated with both public and private sectors, utilizing current government 

initiatives for efficient service provision.29 

5. LEGAL ASPECT OF BLOOD DONATION 

The legal foundation ofhemovigilance is established in the Drugs and Cosmetics Act of 1940 and 

its associated regulations, which mandate compulsory testing for Transfusion-Transmissible 

Infections (TTI), including HIV, as stipulated in a notification published in 1989. In late 1999, 

Hepatitis-B screening was incorporated, and thereafter, in 2001, screening for Hepatitis Cbecame 

obligatory in accordance with the second amendment of the D&C Rules, 1945. In 1999, blood 

bank regulations underwent comprehensive revision to incorporateoptimal production protocols, 

conventional operational protocols, and equipmentverification. Prior to this scheme, as early as 

1987, the Goa Public Health (Amendment) Act 1987, section 53 (1) sub-part (vi), required the 

evaluation of blood donors for HIV/AIDS or any infectious disease if suspected by the health 

officer.30According to the law,human sanguine fluid  is classified as 'drugs' under Section 2(b) of 

the D&C Act, and entire human sanguine fluid is listed in the Indian Pharmacopoeia under 

Schedule 'C' of the D&C Rules. Notably, same legislation did not prohibit financial remuneration 

for blood donations. Consequently, financial compensations were distributed to donors at 

numerous blood banks nationwide. In the 1990s, prompted by the rising prevalence of HIV, the 

Supreme Court of India prohibited compensated blood donations. In 2002, the Government of 

India implemented the National Blood Policy to establish a system that guarantees a sufficient 

                                                             
29Governmentof India Press Information Bureau ,‘World AIDS Day 2024’ (2024) 

<https://www.pib.gov.in/PressNoteDetails.aspx?NoteId=153470> accessed 24 August 2025 

30 Joy John Mammen, Edwin Sam Asirvatham, Charishma JonesSarman,VarshaRanjan andBimalCharles, ‘A review 

of legal, regulatory, and policy aspects of blood transfusion services in India: Issues, challenges, and opportunities’ 

(2021) 15(2) Asian J Transfus 

Sci<https://journals.lww.com/ajts/fulltext/2021/15020/A_review_of_legal,_regulatory,_and_policy_aspects.16.aspx

> accessed 24 August 2025  
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and secure blood supply. According to current legislation, all blood donations must be voluntary 

and uncompensated.31 

The National AIDS Control Organization (NACO) established guidelines stipulating that family 

and friend donors be recognized as voluntary donors by blood banks in India to enhance the 

voluntary donor database. The objective of Voluntary Blood Donation (VBD) is to eliminate 

blood shortages and guarantee the supply of safe, high-quality blood and its components. Under 

the mandate of the Supreme Court, the purchase of blood from dealers has been officially 

prohibited in India since January 1, 1998. Numerous transfusion centers and blood banks in the 

country, in light of the prohibition on purchasing blood from professional donors, have 

transitioned to a replacement donor system. The obligation of sourcing donors for the blood bank 

is placed on the patient or their acquaintances, rather than actively seeking and recruiting 

voluntary blood donors. This has led to the patronage of a blood selling system, where payments 

are made unofficially outside the blood bank by the families of patients rather than through 

formal channels at the blood bank itself. The study emphasizes that family donors should be 

categorized with replacement donors rather than voluntary donors, as the prevalence of 

Transfusion Transmitted Infections among family donors is comparable to or exceeds that of 

replacement donors, while being notablyhigh than that of voluntary donors.32 

Transgender individuals are permanently prohibited depending on their sexual orientation and 

HRB. Characterizing all transgender individuals as susceptible to sexually transmitted diseases is 

not simply unscientific; it is fundamentally rooted in a prejudiced perspective. As the societal 

structure evolves, transgender individuals have begun to embrace many roles within society. 

They must be screened and treated equitably, akin to others. The eligibility of transgender 

individuals to donate should be assessed based on hemoglobin levels, sexual behaviors 

(including numerous partners), and the use of specific medications such as testosterone and anti-

androgens, which may contraindicate donation. A voluntary declaration of HRB, rather than 

mere "truth-telling," should be promoted instead than solely deferring based on sexual 

                                                             
31SatvikN Pai, Madhan Jeyaraman, Naveen Jeyaramanand Sankalp Yadav, ‘Blood Money: Is it Time to Incentivize 

Blood Donation in India?’ (2024) 16(7) Cureus<https://assets.cureus.com/uploads/editorial/pdf/274691/20240816-

709519-6om5t2.pdf> accessed 18 September 2025  
32Rohit Jain and Gajendra Gupta, ‘Family/friend donors are not true voluntary donors’(2012) 6(1) Asian J Transfus 

Sci<https://journals.lww.com/ajts/fulltext/2012/06010/family_friend_donors_are_not_true_voluntary_donors.7.aspx

> accessed 23 September 2025  
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orientation. Research indicates that the safety level of blood components derived from the whole 

blood donation of a transgender individual is comparable, provided that a modified questionnaire 

and testing protocols are implemented. Likewise, men who engage in sexual activities with other 

men (MSM) are prohibited fromblood donation, whereas a new study indicates that a three-

month period of sexual abstinence is adequately sufficient to provide safer blood products.33  

On March 5, 2021, the Apex Court of India summoned the Center and other parties in Thangjam 

Santa Singh case.34 The PIL challenged a Health Ministry rule restricting transgender and LGBT 

people fromblood donation. Because of the widespread belief that individuals within the LGBT 

community and women engaged in sex workpose an increased risk of contracting HIV/AIDS, the 

law outlawed blood donations from these groups. Consequently, instead of examining blood 

samples, the guidelines arbitrarily ban LGBT individuals from donating.35UNDP India put out a 

report in 2008 in which theyidentified MSM as ‘vulnerable sexual minorities’ with a very 

significant occurrence rateof HIV at 7.4 percent. The report highlighted thatthe phenomenon of 

male-to-male sexual relations in India is intricate and, in numerous respects, distinctive; MSM 

and Transgenders have been identified as a primaryhigh-risk cohort in NACP-III. While 

decriminalization is essential, it alone cannot effectively address homophobia. Even in 

environments where certain rights for MSM have been established, those rights remain 

vulnerable to erosion. Interventions targeting MSM must be closely aligned with efforts to 

combat stigma and discrimination while advocating for human rights’ (UNDP, 2008).36 

6. WINDOW PERIOD 

A panel of scientists concluded that implementing a one-year deferral rather than a lifelong ban 

on blood donation by MSM would preserve several lives. It is essential to comprehend the 

rationale for maintaining a one-year deferral period for blood donation by MSM. One must be 

                                                             
33K Das, M Raturi, N Agrawal, M Kala and A Kusum, ‘Indian blood donor selection guidelines: Review in the 
context of the ongoing COVID-19 pandemic’ (2021) 28(2) Transfus 

ClinBiol<https://www.sciencedirect.com/science/article/pii/S124678202100001X> accessed 19 November 2025  
34Thangjam Santa Singh v. Union of India [2021] W.P.(C) No. 275/2021SC 
35 R A Aswin Krishna, D Amirthavarshini and Jemima Christy Rebekah, ‘LGBTQ Rights And Legislation InIndia: 

The Status Quo’ (2023) 3(1)IJIRL<https://ijirl.com/wp-content/uploads/2023/03/LGBTQ-RIGHTS-AND-

LEGISLATION-IN-INDIA-THE-STATUS-QUO.pdf> accessed 8 November 2025  
36 Kunal Debnath, ‘LGBTQ Movement In India: A Post-Civil Society Resistance?’ (2018) 20(1) The West Bengal 

Polit Sci Rev<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3853069> accessed 23 August 2025  
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aware of the window period. The window period is the interval between HIV infection and six 

weeks, during which a test can reliably detect the virus. Various tests possess distinct window 

periods. Among all available tests for HIV detection, only the nucleic acid test (NAT) can 

identify HIV the earliest, typically within 10 to 33 days post-exposure. Previously, medical 

testing was not sufficiently sophisticated, which led medical authorities to recommend a ban on 

blood donation by MSM. However, this new test can detect HIV within 10 to 33 days post-

exposure.37 

7. ISSUES AND CHALLENGES 

The denial of blood donation opportunities for gay men undermines and disrespects their desire 

to engage in this altruistic act. Blood donation represents a significant act of charity and 

kindness, fostering a connection to individuals in need. Consequently, it is crucial for public 

health policy to exclude only those potential donors whose risk exceeds the standard acceptable 

levels. The process should be viewed as an opportunity for education and intervention rather than 

as a means to exclude broad categories of individuals based on outdated and irrelevant conduct. 

Potential donors ought to be inquired about their health and pertinent risk behaviors within a 

confidential and supportive environment. Individuals exhibiting high-risk behaviors within a 

specified timeframe—such as men who have engaged in unprotected anal intercourse with other 

men, individuals who have injected drugs, and those participating in heterosexual relations with 

multiple partners—should be strongly encouraged to undergo blood testing for HIV and other 

infectious, blood-borne diseases, particularly hepatitis variants, if they are not already aware of 

their status concerning these pathogens. Blood and sperm donation centers may play a significant 

role in the testing and counseling for HIV.38Members of the LGBTQ+ community, healthcare 

providers, and human rights organizations have all spoken out against the legislation that makes 

it illegal for transgender and homosexual people to donate blood. They say it's discriminatory 

                                                             
37N Upadhyay and P Chatterjee, ‘Modernizing Blood Donation Policies: Challenging the Lifetime Ban on MSM and 

Transgender Individuals’ (2024) 46(2) JIAFM<https://www.researchgate.net/profile/Pyali-

Chatterjee/publication/388333322_Modernizing_Blood_Donation_Policies_Challenging_the_Lifetime_Ban_on_MS

M_and_Transgender_Individuals/links/6793400696e7fb48b99b951f/Modernizing-Blood-Donation-Policies-

Challenging-the-Lifetime-Ban-on-MSM-and-Transgender-Individuals.pdf> accessed 14 December 2025 
38 John G Culhane, ‘Bad Science, Worse Policy: The Exclusion of Gay Males from Donor Pools’ (2005) 24(1)St 

Louis U Pub L Rev<https://scholarship.law.slu.edu/cgi/viewcontent.cgi?article=1282&context=plr> accessed 18 

November 2025  
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and goes against the Indian Constitution's guarantees of equality and inclusion. Furthermore, 

others have argued that the restriction is based on outdated and unproven beliefs about how 

HIV/AIDS spreads. Many countries have removed their bans on transgender and homosexual 

blood donations as a result of the realization that these prohibitions are discriminatory and 

useless. Among these modern nations are Australia, Canada, and the United States.39 

  

                                                             
39 Animesh Nagvanshi, ‘Blood Donation by Gay and Transgender People - Reason for the Imposition of Ban and 

Measures to Overcome the Problem’ (2023) 3(4) JCLJ<https://www.juscorpus.com/wp-
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8. CONCLUSION 

The LGBTQ+ group, encompassingqueer people, transgender people, bisexual people, and 

lesbian people, has a historical record ofprejudice and has frequently encountered racism within 

the healthcare system. Current rules compel LGBTQ+ individuals to conceal their sexual 

orientation and foster distrust in the medical care system that is ostensibly designed to support 

them. Consequently, in light of fresh scientific findings, the waiting period for MSM should be 

maintained. The nation is advancing, and the contributions of the LGBTQ community must be 

acknowledged, ensuring their rights are secured equally and appropriately. However, one must 

consider the present state of our nation's health departments. India is a developing nation, and its 

health sector is concurrently evolving. Consequently, the establishment of essential laboratories, 

adhering to international standards, for the testing of blood from members of the LGBTQ 

community prior to donation is imperative to mitigate the transmission of such communicable 

diseases. A suitable equilibrium between public safety and individual freedom will ensure the 

formation of an egalitarian society. Given the legal disputes, societal stigma, and consequent 

adverse physical and mental health effects experienced by the LGBTQIA+ group, it is imperative 

for healthcare providers to possess sufficient knowledge and cultivate affirmative attitudes 

towards these persons. Consequently, the researchers wish to assert that an absolute prohibition 

on MSM is unnecessary. A deferral or waiting period of no more than two months is adequate, as 

NAT can accurately identify HIV within 33 days of exposure.Nonetheless, a diminishing donor 

pool is a concern for not only blood transfusion centers (BTC) but also the broader blood 

community. 
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