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ABSTRACT

The ever-growing prevalence of digital media has significantly increased the presence of parody
in general, and in the context of trademarks specifically, which complicates the intersection of
brand protection and freedom of expression in India. This study critically reviews the legal
treatment of parody in Indian trademark law, emphasizes the fact that there is no statutory
exception for parody, and discusses the resulting doctrinal uncertainty. The study reveals the
inadequacy of the existing legal standards to balance trademark owners’ rights with the right to
free speech guaranteed in the Constitution of India, through an analysis of Trade Marks Act
1999, pivotal judgments from India, and frameworks from comparative law from the United
States and the European Union. In light of materially relevant jurisprudence such as Tata Sons
v. Greenpeace and DM Entertainment v. Baby Gift House, as well as precedence for parody
defenses in Mattel v. MCA Records, the study proposes a structured three-step test for Indian

courts:

. The use of the trademark does not create consumer confusion,

. The use of the trademark has a significant artistic or critical relevance and is not simply
an unauthorized commercial use of the brand, and

. the use of the trademark does not create any unjustifiable harm to the brand reputation of

the trademark owners.
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The study concludes with an appeal for legislative reform to recognize parody as a formal
defense at the tumultuous intersection of trademark law, as well as the need for judicial
guidelines and public education.The paper concludes with a call for legislative change to
explicitly incorporate parody as a defence in the statute book of trademark law, along with court
guidance and public education. This way, India can foster an environment with relatively strong
safeguards for intellectual property rights but one that also recognizes the creative, critical roles
of parody in a democracy and provide a reasonable space for originality or parody in its various

forms.
l. INTRODUCTION

The rise of digital platforms has fundamentally redefined the world of creative expression, and
parody is now an inherent and ubiquitous feature of modern culture. In India, this alteration of
the atmosphere behind creative expression has been accelerated by social media, meme culture,
and more recently, satirical advertisements. When the barriers of entry have decreased, and a
significantly larger amount of parody is produced, while it promotes healthy public engagement
and comedy, it also leads to additional complexities from a legal standpoint, especially in the

context of trademark law.

This issue has a basic tension at its centre, between the owner's proprietary interests for

trademark protection, and the value ascribed to freedom of expression. Although Indian

trademark law protects marks from claims of infringement and dilution of similar marks, it is

governed by the Trade Marks Act, 1999, while trade mark law in jurisdictions like the United
States and the European Union specifically recognizes parody as a statutory defence or
exception. The absence of parody recognition under Indian law has led to inconsistent decision
making by the courts, where courts often do not know how to define the line between satire and

infringement.

The absence of a standardized legal definition for parody as a defense in Indian trademark law is
increasingly impactful in a digital age in which trademarks can be easily and rapidly reproduced
and disseminated. Trademark owners, concerned about the reputational risk caused by parodying

use of their marks, are more frequently resorting to litigation against parodying uses. On the
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other hand, creators and commentators make a claim of public interest purpose for parodying, as

it contributes to critical conversations about social, political or commercial issues.

This research paper argues India needs a legal framework for parody in trademark law that
reflects the nuanced and increasingly sophisticated research traditions and components of
trademark law; a framework that fairly assesses the rights of brand owners and constitutional
rights to free speech. This study, drawing from comparable cultural examples in the United
States and the European Union, suggests a three-factor test for use by the Indian courts as a

means for figuring this out:

(1) there is no confusion for consumers,
(2) intention was a 'genuine’ artistic or satirical purpose, and
(3) there was no tarnishment or dilution of the reputation of the mark, which was the cause

for action.

In this study, through a combination of regulation and case law review, | endeavor to determine a
way to provide some clarity to the development of a coherent and usable doctrine for the use of

parody as defence against trademark infringement in India.
II. LEGAL FRAMEWORK & KEY CONCEPTS

Trademark Protection under Indian Law

Indian trademark law is predominantly regulated by the Trademarks Act, 19992, which offers
complete protection to registered trademarks from misuse, infringement, and dilution.® Overall,
the Act aims to protect the rights of trademark owners while also protecting the public, by

reducing consumer confusion?, and by maintaining trademarks as reliable indicators of the

source and quality of goods and services.®

2The Trade Marks Act, 1999, No. 47 of 1999, Acts of Parliament, 1999 (India).
%lbid, Preamble and Section 28.
“1bid., Section 29(1)
®Ibid.
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

1. Trademark Infringement- Section 29 of the Trade Marks Act, 1999, does specify the
conditions under which usage of a mark will be considered an infringement.® A person
who is not the proprietor of the trademark infringes the trademark if he uses a mark that
is identical with, or deceptively similar to, a registered trademark in association with
products or services for which the trademark is registered, and this usage is likely to
cause confusion or to suggest an association with the registered trademark.” The Act also
protects "well-known trademarks"” with ramifications that extend to different classes of
goods or services.

Trademark Dilution- Section 29(4) of the Act contemplates dilution, which permits
protection of famous trademarks from uses that may not cause confusion, but which are

likely to cause dilutive effects to the distinctiveness or the reputation of the

trademark.8Under the Act, dilutive effects can occur as "blurring” and "tarnishment."

Blurring arises from a mark being used in ways that diminish the uniqueness of the
trademark. Tarnishment arises when the trademark is associated with products or services
that are of inferior quality or some other unsavory attribute. The Act does not mention
parody as a defence or an exception to dilution or infringement.*°

Absence of Parody Exemption- Parody is recognized as a legitimate exception to
trademark rights under the European Union’s Directive 2015/2436.1! Indian law,
however, is silent on the existence of this type of exemption. The lack of legislative
guidance keeps Indian courts in a position of discretion to define the limits of permissible
parodic use, which creates uncertainty for both trademark owners and producers of

parodic content.!?

Parody: Definition and Legal Character

S1bid, Section 29.
"lbid, Section 29(1) and (2).
8

% Ibid, see also Moseley v. V Secret Catalogue, Inc., 537 U.S. 418 (2003).
O1hid, see also Prashant Reddy T., “Parody and Trademark Law in India: A Missed Opportunity?”,SpicylP (2011).
"Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015, Article 14.
2| bid.
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

Parody in the trademark sense is defined as the use of a trademark to imitate or mock, with the
intent of amusing or criticizing the original. Parody often constitutes artistic transformation of an

existing trademark that retains the original's visibility while conveying a meaning different from

the original brand's commercial purpose.*3

1. Artistic Expression vs. Commercial Use- Parody occupies a grey area between artistic
expression and commercial use. Parody is often justified as a protected right of free
expression or creativity, however, parody can also encompass commercial use, when it
involves advertising or merchandising. Courts face the challenge of being able to identify
legitimate parody that tries to make a comment on, or criticize the original brand, and
exploitative use, which aims to take and capitalize on the reputation of the trademark.
Overlap with Defamation- A parodic use of trademarks can also place users in the realm
of defamation, especially when the humor is viewed to be pejorative or is intended to
damage the reputation of the trademark owner. Section 499 of the IPC* has a very broad
definition of defamation. Courts will need to determine whether the right to free
expression outweighs the right to protection of reputation. In addition, if the parody is
directed at an individual or company in a way that they could argue is not only negative
but also bombing or derogatory, it puts the likelihood of being accused of defamation in
play.

Judicial Approaches to Parody in India- Indian courts have occasionally considered
the issue of parody in trademark matters but have infrequently identified the adversary of
parody; hence the body of law considering parody is very thin and it is inconsistent. In
the few cases that have considered parody, the courts will consider the international

jurisprudence on the topic.

InTata Sons Limited v. Greenpeace International, which is perhaps the most significant
Indian case in relation to parody. In this case, the Delhi High Court was asked to consider
whether Greenpeace's online game which parodied the Tata logo was a trademark

infringement. The court refused to grant Tata's interim injunction since it found that

13 Ihid.
“Indian Penal Code, 1860, Section 499.
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Greenpeace's usage of the trademark is non-commercial in nature and is social commentary.
This decision implied there is value in parody as a legitimate form of protected expression,

provided that it is not misleading to consumers or damaging to the trademark’s reputation.

In DM Entertainment v. Baby Gift House, the Delhi High Court similarly considered the
issue of dilution and tarnishment, but in the context of unauthorized usage of the "Daler
Mehndi" persona and trademarks. In this case, the court found dilution and emphasized a
need to protect the trademarks and reputation of well-known marks. Again, parody was not
the main issue. Nevertheless, this case is illustrative of the judiciary taking quick action to

remedy the use of a mark that was likely to harm its reputation.®

Comparative Perspectives

Due to the absence of specific statutory guidance in India, courts and commentators frequently
turn to foreign jurisdictions that have established principles and tests analogous to the Indian

situation.
US: Rogers Test and First Amendment Protections

The United States has a relatively robust scheme of trade mark parody usage evaluation guided

by the “Rogers v. Grimaldi” test.}” According to the Rogers test, the First Amendment protects a

defendant’s use of a mark in an expressive work “unless the use of the mark is not artistically
relevant to the underlying work, or explicitly misleads as to the source or content”. In the Mattel
Inc v. MCA Records (the “Barbie Girl” case)'®, the United States courts affirmed that parody is
permissible as long as there is no confusion to consumers or misleading suggesting of

endorsement.
EU: Balancing Rights under the Directive

The European Union Directive 2015/2436 accepts parody as a legitimate exception to trademark

rights as long as it does not create any relevant confusion and also does not unjustifiably damage

5Tata Sons Ltd. v. Greenpeace International, 178 (2011) DLT 705 (Del. HC).
DM Entertainment v. Baby Gift House, 2009 (39) PTC 336 (Del).

"Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989); Mattel Inc. v. MCA Records, 296 F.3d 894 (9th Cir. 2002).
8Mattel Inc. v. MCA Records, 296 F.3d 894 (9th Cir. 2002).
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or harm the distinctive character or reputation of the mark. Similarly, in the case of L’Oreal SA
v. Bellure NV, the European Court of Justice weighed the rights of trademark proprietors against

freedom of expression and took a restrictive approach to dilution whilst accepting parody's place

in public discourse as relevant.*®

Key Concepts: Confusion, Dilution, Tarnishment

A deeper understanding of the following legal concepts is important to any discussion of parody

in trademark law:

Likelihood of Confusion: The primary test for trademark counterfeiting, which
considers whether the average consumer is likely to be confused as to the source or
sponsorship of goods or services.

Dilution: Lessening the distinctive quality of a mark or the reputation of a mark,
regardless of likelihood of consumer confusion.

Tarnishment: A type of dilution where the mark is linked with inferior, unsavory or
offensive content that can erase or harm the mark's reputation.

Defamation: The act of damaging the reputation of another person through false or
malicious statements. Certain parodic uses of trademarks could meet this definition,

depending on context, and be actionable under state law.

I, THRESHOLD ANALYSIS: CONFUSION, DILUTION, AND TARNISHMENT IN
PARODY

The legal viability of parody as a defense to a claim of trademark infringement requires careful
adjustment of three principal thresholds: the likelihood of confusion, the risk of dilution—
including blurring and tarnishment—and the limits of defamation. Each of the thresholds
expresses a different policy concern—consumer protection, trademark integrity, and reputation
harm—but all are inextricably entwined in a court's analysis of the parodic uses of trademarks.

This section will examine each of these thresholds in turn, using statutory language, case law,

91’Oreal SA v. Bellure NV, Case C-487/07, [2009] ECR 1-05185 (ECJ).
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and foreign perspectives to clarify how Indian law can and should respond to the complex
intersection of satire, trademark rights, and the public interest.

Confusion

The Likelihood of Confusion Test

Likelihood of confusion is the core principle of trademark infringement analysis under Section
29 of the Trade Marks Act, 1999. The rationale of this principle is to protect consumers from
being misled about the source, sponsorship or affiliation of goods and services. When applying
this framework to parody, the focus transforms slightly: the parodist is not trying to pass off their
goods as those of the trademark owner. Instead, they are trying to invoke the original mark for

the purpose of parodying it in some way for a critique, satire, or humor.

Indian courts have not specifically articulated a confusion test for parody, but one can find

helpful general principles in the case of Tata Sons Limited v. Greenpeace International?. In this

case, the Delhi High Court noted that the defendant's use of the "Tata" logo In a satirical online
game was not going to confuse any consumers as it was clearly a critique of "greenwashing"”
associated with Tata's environmental practices and therefore not a commercial enterprise. The
fact that the High Court did not grant the interim injunction implicitly recognizes the possibility
of parody being sufficiently transformative enough to avoid actionable confusion under the

Trade Marks Act, 1999, when it is non-commercial in nature.
Courts look at a number of aspects including:

The context and style of the use of the parody.
The sophistication and expectations of the relevant audience.
The level of similarity between the original trademark and the parody.

The availability of disclaimers or other indications that the parody is intended as satire.

Comparative Perspectives

20Tata Sons Ltd. v. Greenpeace International, 178 (2011) DLT 705 (Del. HC).
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The United States "Rogers v. Grimaldi" test, as utilized in Mattel Inc. v. MCA Records ("Barbie
Girl" case), provides an organized test: a parodic use ("Famous Marks" usage) is infringing
unless it does not have any artistic relevance or false designation of source and is explicitly
misleading as to source or content. The test strikes a balance between expressive liberties and
protection against actual consumer confusion. The European Union recognizes parody as an
exception, but generally adopts a higher standard of review, particularly with respect to the

reputation of the mark.

Application to Indian Law

Without a statutory parody defense, Indian courts will need to struggle between the loss of
consumer rights (of confusion) and the public interest (free expression). Therefore, applying a
hybrid Rogers test (requiring artistic relevance and explicit deception) could provide much-

needed clarity and consistency.

Dilution and Tarnishment: Protecting Brand Distinctiveness and Reputation

1. Statutory Basis and Judicial Development

Sec. 29(4) of the Trade Marks Act, 1999, addresses dilution by banning unauthorized uses of

well-known marks when the use is "detrimental to the distinctive character or repute” of the

mark, even if there is no confusion. Dilution has two aspects:

Blurring: When the distinctiveness of a mark is diluted because of the association
with unrelated goods or contexts.
Tarnishment: When a mark is conjured with unsavory, offensive, or inferior products

and that association causes reputational harm.

International Approaches

The EU method, as set out in L’Oreal SA v. Bellure NV, takes a more brand-protective
version of an approach that usually puts the burden on the parodist to show that their use of
the mark does not harm the repute of the mark without justification. The U.S. approach is
more permissive overall in use of parody, especially when it is non-commercial and easily

transformative.
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2. Proposed Indian Standard
A balanced Indian standard would require courts to assess:

The intent and context of the parody (commercial vs. non-commercial).
The likelihood that the parody will erode the mark’s distinctiveness or associate it
with objectionable content.

The presence of malice or bad faith.

Parody that is clearly transformative, non-commercial, and aimed at social or political
commentary should be presumptively protected, unless there is compelling evidence of

actual harm to brand reputation.

Defamation and the Reputational Risks of Parody

1. Intersection with Defamation Law- Parody, especially when biting or critical, risks
crossing the line into defamation. Section 499 of the Indian Penal Code defines
defamation broadly, encompassing any statement that harms a person’s (or company’s)
reputation. The challenge for courts is to distinguish between legitimate satire—protected
as free expression—and malicious falsehoods intended to injure reputation.

Judicial Treatment- Indian courts have been cautious in extending defamation liability

to parodic works, recognizing the importance of satire in democratic discourse. However,

where a parody is so extreme as to constitute a deliberate attack on character, liability

may arise. The Supreme Court’s decision in Subramanian Swamy v. Union of India
upheld the constitutionality of criminal defamation, but also emphasized the need to
protect bona fide criticism and artistic expression.

Parody in Commercial Contexts- The risk of defamation is heightened when parody is
used in advertising or commercial promotions, as the intent may be seen as competitive
disparagement rather than social commentary. In such cases, courts are more likely to

scrutinize the content for malicious intent or false statements.

Synthesis: Toward a Coherent Threshold Framework
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The analysis above reveals that the legal thresholds for parody in Indian trademark law are
currently fragmented and underdeveloped. To remedy this, Indian courts should adopt a

structured, three-pronged approach:

1. Non-Confusion: Parodic use should not create a likelihood of consumer confusion

regarding the source or sponsorship of goods/services.

2. Artistic/Social Relevance: The parody should have genuine artistic, satirical, or social

commentary value, rather than being a mere commercial exploitation of the mark.

No Unjustifiable Harm (Dilution/Tarnishment/Defamation): The parody should not
unjustifiably erode the distinctiveness of the mark, associate it with objectionable

content, or cross the line into actionable defamation.

This framework, inspired by comparative jurisprudence and tailored to Indian statutory and
constitutional realities, would provide greater predictability for courts, trademark owners, and

creators alike.
IV. CASE LAW SYNTHESIS

The legal status of parody as a defense in trademark law is best understood through a close
examination of judicial precedents, both within India and in comparative jurisdictions. While
Indian courts have only sporadically addressed the issue, international case law—particularly

from the United States and the European Union—provides valuable guidance. This section

synthesizes the most significant cases, drawing out the principles that inform the evolving

doctrine of parody in trademark law.
(1) Indian Case Laws
1. Tata Sons Limited v. Greenpeace International (Delhi High Court, 2011)

This case is perhaps the most prominent Indian precedent concerning parody and trademark law.
Tata Sons sought an injunction against Greenpeace for using the "Tata" logo in an online game
designed to criticize Tata’s environmental practices. The court considered whether this use

amounted to trademark infringement or dilution.
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Key Findings:

e The court emphasized the non-commercial and critical nature of the parody, noting
that the use was intended as social commentary rather than commercial exploitation.

The likelihood of confusion was deemed minimal, given the clear context and target
audience.

The court declined to grant an interim injunction, implicitly recognizing the
legitimacy of parody as a form of expression when it does not mislead consumers or

unfairly harm the mark’s reputation.

This case set a tentative precedent for allowing non-commercial, critical parodies of trademarks

in India, provided there is no consumer confusion or malicious intent.

2. DM Entertainment v. Baby Gift House (Delhi High Court, 2010)

This case involved the unauthorized use of the persona and trademarks associated with the pop

singer Daler Mehndi. The court found that the use diluted the distinctive character and reputation

of the mark.
Key Findings:

The court upheld the dilution claim, focusing on the protection of the celebrity’s
persona as a trademark.

Although the case did not directly address parody, it established a strong judicial
stance against any use that could tarnish or erode the distinctiveness of a well-known

mark.

This decision highlights the judiciary’s inclination to protect brand reputation, even in the

absence of direct commercial competition or consumer confusion.
3. Other Relevant Indian Cases

e Hamara Bajaj Case: Addressed the issue of comparative advertising and the
permissible limits of referencing a competitor’s mark, providing indirect guidance on

the boundaries of parody and satire in advertising.
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e Amul’s Political Cartoons: While not litigated, Amul’s longstanding tradition of
satirical advertisements using its own mark to comment on current events has become

a cultural touchstone, illustrating the social value of parody in the Indian context.

(2) International Case Law
1. Mattel Inc. v. MCA Records (U.S., 2002) — “Barbie Girl” Case

This landmark U.S. case involved Mattel, the owner of the “Barbie” trademark, suing MCA
Records over the song “Barbie Girl,” which parodied the Barbie brand. The court applied the

“Rogers v. Grimaldi” test, balancing trademark rights against First Amendment protections.
Key Findings:

The court ruled in favor of MCA Records, holding that the song was a protected
parody and did not cause consumer confusion.
The decision emphasized the importance of artistic relevance and the absence of

explicit deception as criteria for permitting parodic uses.

This case established a robust precedent for protecting parodic expression under U.S. law,

provided it does not mislead consumers about the source or sponsorship of the work.

2. L’Oreal SA v. Bellure NV (European Court of Justice, 2009)

This case addressed the issue of comparative advertising and the limits of parody under EU
trademark law. L’Oreal sued Bellure for marketing perfumes that imitated the scent and

packaging of L’Oreal’s products.
Key Findings:

The ECJ took a more conservative approach, prioritizing the protection of the mark’s

reputation and distinctiveness.

The court recognized the potential value of parody but imposed strict limits to prevent

unjustifiable harm to trademark owners.
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The decision reflects the EU’s cautious stance, allowing parody as an exception only when it

does not dilute or tarnish the mark’s reputation.
(3) Comparative Synthesis

The Indian approach, as reflected in the limited case law, is still in its formative stages. However,

several trends emerge from the comparative analysis:

e United States: The U.S. courts, through cases like Mattel v. MCA Records and the
“Rogers test,” have developed a structured framework that protects parody as a form of
free expression, provided there is no likelihood of confusion or explicit

misrepresentation.

European Union: The EU, while recognizing parody as a legitimate exception, applies a
stricter standard to ensure that the mark’s distinctiveness and reputation are not unduly

harmed.

India: Indian courts have shown a willingness to consider the social and artistic value of
parody, especially in non-commercial contexts, but lack a consistent doctrinal test or

statutory guidance.

(4) Key Doctrinal Insights

1. Non-Commercial Parody is More likely to be Protected: Indian and international
courts are more inclined to permit parodic uses that are non-commercial and intended as

social commentary.

Context and Audience Matter: The likelihood of confusion is assessed in light of the

sophistication of the audience and the context in which the parody is presented.

Brand Reputation Remains Paramount: Where parody crosses into tarnishment or
malicious defamation, courts are likely to side with trademark owners, especially in cases

involving well-known marks.

(5) Towards a Coherent Indian Doctrine
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The synthesis of Indian and international case law suggests the need for a structured approach to
parody in trademark law. Indian courts would benefit from adopting a three-pronged test—
focusing on the absence of confusion, the presence of artistic or social relevance, and the
avoidance of unjustifiable harm to the mark’s reputation. This would provide greater
predictability and balance in adjudicating disputes at the intersection of trademark rights and

creative expression.
V. PROPOSED FRAMEWORK AND RECOMMENDATIONS

The preceding analysis has demonstrated that the current Indian legal regime is insufficiently
equipped to address the complexities of parody as a defense in trademark law. The absence of
explicit statutory provisions and the paucity of judicial precedents have led to uncertainty for
both trademark owners and creators of parodic content. Drawing on comparative insights and
doctrinal analysis, this section proposes a structured framework for evaluating parody in Indian

trademark law and offers targeted recommendations for legislative and judicial reform.
A. The Need for a Structured Framework

Indian courts, when confronted with cases involving parody, have largely relied on general
principles of trademark infringement and dilution, often without a nuanced appreciation of the
unique role of satire and social commentary. The lack of a clear test has resulted in inconsistent
outcomes and legal ambiguity. To remedy this, a coherent and predictable framework is
essential—one that balances the rights of trademark owners with the constitutional guarantee of

free expression.

The comparative analysis reveals that both the United States and the European Union have

developed structured approaches to parody, albeit with differing emphases. The U.S. “Rogers
test” prioritizes artistic relevance and the absence of explicit deception, while the EU’s approach
is more protective of brand reputation. India can benefit from a hybrid model that incorporates

the strengths of both systems while accounting for its own constitutional and cultural context.
B. The Three-Pronged Test for Parody in Trademark Law

Based on doctrinal trends, judicial reasoning, and international best practices, the following

three-pronged test is formulated to assess parody as a defense under Indian trademark law:
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1. Lack of Likelihood of Confusion

The most essential question is whether the parodic use of the trademark is likely to confuse the
relevant population about the source, sponsorship or affiliation of the goods or services?!, and the

court therefore should consider:

The context, overall look and feel of the parody;

The sophistication of the target audience, or their expectations of substandard
merchandise;

The closeness of the original mark to the parody;

The presence of disclaimers, or other cues of parody.

A parody that clearly indicates satire and does not mislead consumers should not be

infringement.?
2. Artistic, Social, or Critical Value

The satirical usage must have some actual artistic, social, or critical value and not just be a cover

for commercial exploitation.?® The courts would consider whether:

the parody provides context, critique, or social commentary related to the original
mark or the owner of that mark;

the parody is transformative (does it provide new expression, meaning, or
message?24); or

the context of disclosure (such as being an editorial cartoon, meme on social media,

or a satirical advertisement).

Parody that advances a legitimate expressive purpose should receive greater protection,

especially when it adds to a debate or critique that is in the public interest.?

21The Trade Marks Act, 1999, Section 29; see also Tata Sons Ltd. v. Greenpeace International, 178 (2011) DLT 705
gg\/ella;tzlcl)rllc. v. MCA Records, 296 F.3d 894 (9th Cir. 2002) (“Barbie Girl” case).

zjcllgirgpbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994).
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3. No Undue Harm to Brand Reputation (Dilution/Tarnishment/Defamation)

Additionally, even if there is no confusion and parody is expressive, protection should be denied
if it unjustifiably harms the distinctive character or reputation of the mark, or rises to the level of

defamation. Courts should consider:

Whether the parody connects the mark with unsavory, obscene, or otherwise
offensive content ("tarnishment").

Whether the parody is knowingly and maliciously defamatory or solely meant to
harm the trademark owner.

The degree of harm compared to the expressive value of the parody.

Parody that is gratuitously offensive and/or defamatory should not be protected, but courts must

be careful not to deter reasonable criticism or satire which serves a public interest.
C. Legislative Recommendations
To enhance clarity and certainty, the following legislative reforms are proposed:

1. Statutory Parody Exception

The Trade Marks Act, 1999, ought to be amended to include a parody exception explicitly, as
suggested by Article 14 of the EU Directive 2015/2436.2° The provision should:

 Define parody as the use of a trademark for humorous, satirical, or social commentary,
as distinct from a likelihood of causing confusion or improper harm.

« ldentify the factors for consideration in assessing confusion, relevance of trademark
use, and in evaluating the scope of proper harm.

2. Guidelines for Courts" Interpretation

The legislature or the judiciary (by practice directions) ought to provide guidelines to help courts
make their assessment under the three-branch test, supporting their determinations with

comparative jurisprudence and examples of acceptable/unacceptable parodic uses.

%Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015, Article 14.
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3. Safe Harbor for Non-Commercial Parody

Non-commercial parodies (such as editorial cartoons, social media memes) should be deemed

presumptively acceptable in the absence of confusion and improper harm, and commercial

parodies (such as parodies used in advertising) should be subject to a higher standard of

evaluation.
D. Recommendations for Judicial Practice
Pending legislative changes, it is submitted that Indian courts should:

More moderately appropriate than other forms, recognize that parody has a social and
constitutional significance as a form of free expression.
Apply the three-pronged test in the context of parody, extrapolating from best
international practices.
Encourage expressers to provide disclaimers and situate their works in context to mitigate
any confusion.
Be reluctant to grant injunctions against parodic works, especially where the expressive
nature is more valuable and the risk of harm is less.

E. The Role of Public Policy and Education

Finally, policy measures should:

Inform creators, businesses, and the public about the parameters and limits of allowable
parody.
Informs about the socially relevant function of satire, showing the value of dissent and
criticism as important in a democratic society.
Construction will include self-regulation of trademarked terms, and sensible use of
trademarks in a parody.

VI. CONCLUSION

The intersection of parody and trademark law in India is currently at a crossroads. As this
research has indicated, increased reliance on digital media and trademarks in satirical, humorous,
and critical contexts have surfaced the limitations of the existing law. The Trade Marks Act,

1999 is a robust statute in that it protects brand owners against infringement and dilution, but it
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fails to mention the complex and evolving status of parody as a form of art and social

commentary.

Through a careful analysis of statutory provisions, Indian case law, and comparative case law
from the United States and the European Union, this paper has indicated that the absence of
explicit statutory recognition for parody in Indian trademark law leads to a lot of uncertainty.
This uncertainty complicates not only content creators and satirists, but also trademark owners,
who have little information about how to react to parodic trademark uses. In that sense, the result
is a legal landscape characterized by unpredictability, inconsistent judicially tethered outcomes,

and a chilling effect on creative expression.

The synthesis of case law indicates that Indian courts have been prepared to acknowledge the
social and expressive value of satire when dealing with parody—especially when it is not
commercially motivated and is unambiguously transformative. The absence of a clear doctrinal
test means that every case is determined based on its own particular facts, and the courts
generally adopt precedents from other jurisdictions instead of relying on a developed body of law
in India. The United States has established a clearer standard for protecting brand owners
legitimate interests with its Rogers test and strong First Amendment protections, as has the

European Union with its well-crafted statutory exceptions for parody and satire.

This piece has argued for a three-pronged test in India based on: (a) the absence of consumer
confusion; (b) that the work is artistically or socially relevant, and (c) it does not cause

unjustifiable harm to the brand, or the owner's interests. A clear three-pronged test would,

without question, clarify and provide predictability, enough to ensure that parodic works that

further social discourse and critique are not stifled unduly, and that legitimate interests of

trademark owners are protected.

There is an urgent need for legislative change. A good first step would be an amendment to the
Trade Marks Act to include a specific exclusion for parody (along with some kind of judicial
guidance and public education). Ideally, this change would bring Indian law in line with best
practices internationally and within our constitutional values. In the interim period before any
changes are made to Indian law, Indian courts should adhere to the principles set out in this paper

and recognize the importance of parody to a healthy democracy.
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In conclusion, the future of parody as a defense within Indian trademark law will depend on all
players—policymakers, the independent judiciary and society as a whole—being prepared to

deal with this complexity and deliver a balanced outcome. That outcome should protect not just

the core brand values, but also respect the creative and oppositional realm of parody. If this

happens, India could foster a legal landscape where parody can coexist with humor, dissent and

innovation within the spectrum of respect for intellectual property rights.
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