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Artificial Intelligence and Intellectual Property Rights 

The scope of AI has expanded beyond autonomous vehicles, healthcare, and education; it 

now autonomously produces artistic creations and devises several new products and services 

for which various intellectual property rights can be claimed if developed by humans. 

Currently, no legislation grants Intellectual Property Rights for inventions or artistic creations 

generated by AI. They are not products of human mind but rather creations of "AI intellect." 

The eligibility of AI-generated works for Intellectual Property Rights remains a subject of 

controversy, as does the determination of ownership in such cases. Initially, individuals 

believed that the alterations introduced by AI would be minimal and that society could 

assimilate it without any adjustments to the existing intellectual property rights framework. 

Nonetheless, the actuality diverges. Technological breakthroughs in AI have transformed the 

notion of evolution, leading to concerns that AI may surpass human capabilities. The 

advancement of AI technology is akin to science fiction. In this context, it is imperative to 

revise the current intellectual property rights legislation. 

 

Typically, the author or innovator is granted initial ownership rights, and most jurisdictions 

mandate that the author or inventor be a natural person. These rights are assignable by 

authors and inventors. When employees create an invention during their job, the invention is 

owned by the corporation, as it falls under the 'work for hire' doctrine or the employment 

contract. In fact, the majority of patents are held by artificial entities, specifically 

corporations, rather than individual inventors. Even when enterprises hold intellectual 

property rights, to acknowledge the rights of the human inventor, the legislation of most 

nations mandates that a natural person be identified as an author or inventor. These 
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Intellectual Property Laws were not created with the advancement of AI in mind. In the 

majority of AI-generated creations, there is an absence of a competent human inventor or 

author. The employer-employee relationship bears significant resemblance to the relationship 

between AI and its owner or developer. 

CONTEXT 

At present, the quantity of AI systems independently inventing is rather low; in most 

instances, AI serves merely as a tool. If AI is utilized solely as a tool, it cannot be regarded as 

the inventor. A command is issued to a computer program created by a human to resolve a 

complex algorithm; if successful, the program remains a tool rather than the inventor. 

Conversely, if an AI-driven machine is tasked with autonomously developing an improved 

version of a product, it may be regarded as an inventor. A policy challenge emerges about the 

patentability of AI-generated inventions in the absence of a human inventor. The primary 

question in such instances is who should be granted ownership of the patent. This situation 

remains ambiguous as of 2023. This condition is unwelcome as it allows individuals to claim 

credit for AI-generated work by engaging with patent offices. AI will not contest the 

attribution of credit to humans for its outputs; nonetheless, this situation is profoundly unjust 

to individuals who are authentically innovating without the assistance of AI. 

 

Regarding copyright, more laws can be identified. The United Kingdom was the inaugural 

nation to safeguard computer-generated works as early as 1988. In the UK, the "producer" of 

the work is regarded as the author and is bestowed with copyright privileges. The Copyright 

Office in the USA rejected AI-generated music in 1950. In 2019, the US Copyright Office 

rejected a proposal to grant an AI the ability to copyright a work of art. A three-member panel 

evaluated a 2019 ruling concerning Stephen Thaler, who sought to copyright a photograph on 

behalf of his Creativity Machine algorithm. The tribunal concluded that Thaler's AI-generated 

image lacked "human authorship," which it deemed a requisite criterion for protection. 

 

The aforementioned work by Creativity Machine is entitled "A Recent Entrance to Paradise." 

Thaler, who sought copyright for it, describes it as a "simulated near-death experience," 

wherein an algorithm reconstructs images to produce hallucinatory visuals and a fictional 

narrative regarding the post-mortem experience. The AI accomplishes this with minimal 
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human intervention. The board stated in the ruling that a fundamental requirement for 

copyright registration is the existence of a connection between the human intellect and 

creative expression, therefore precluding nonhumans from receiving copyright protection. In 

the USA, AI-generated works are classified as public domain, allowing anybody to exploit 

them and claim credit for the AI's output. 

In the historical case of 1884, Burrow Giles v. Sarony, the photographer Sarony2 initiated a 

lawsuit against the Burrow Giles Lithographic Company for copyright infringement 

concerning a renowned portrait of Oscar Wilde. The company asserted that the photographer 

could not be deemed the author of the photograph, as it is merely a mechanical reproduction 

of a natural phenomenon captured by a camera; however, the US Supreme Court countered 

this argument, ruling that any medium "through which the ideas in the author's mind are 

rendered visible" is entitled to copyright protection. Consequently, the case addressed two 

principal issues: may human authorship be negated due to the utilization of a machine, and 

may a camera or a machine be regarded as an author? Prior to 150 years ago, no one 

envisioned that a machine could possess the capacity for thought. Copyright laws necessitate 

original concepts and intellectual creations. It was posited that machines lack these attributes; 

hence, they cannot be afforded copyright protection. The current landscape has markedly 

transformed, as deep learning and machine learning enable artificial intelligence to produce 

creative concepts akin to human cognition. 

JUSTIFICATION FOR RECOGNIZING AI AS AN INVENTOR OR 

AUTHOR 

The legislation should acknowledge contemporary intelligent AI as an author or inventor and 

must confer patents and copyrights to AI if it satisfies all other criteria for recognition as an 

author or inventor, excluding the requirement of being a normal person. 

 

The primary objective of conferring patent and copyright protections is to stimulate 

innovation in socially beneficial endeavors and to advance science and the arts by ensuring 

exclusive rights for creators and inventors for a finite duration. The absence of financial 

incentives for inventors or authors to innovate would deter the creation of new works, as 

anybody may replicate their efforts without compensating them for their labor. Granting 

                                                        
2 Burrow-Giles Lithographic Company v. Sarony, 111 U.S. 53 (1884) 
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exclusive rights to the original author or creator confers a temporary monopoly, prohibiting 

others from reproducing the work without authorization. The primary contention against 

granting intellectual property rights to artificial intelligence is that AI lacks the necessity for 

motivation or incentive to produce ideas, unlike humans. 

The recognition of AI as an author or inventor encompasses two primary dimensions: 

pecuniary and moral, particularly in the context of granting patents and copyrights to the AI. 

AI is indifferent to the granting of patents or copyrights. If patents are not awarded for AI-

generated ideas, it will deter firms from utilizing and developing AI, even when innovative AI 

proves to be more advantageous. Conversely, bestowing patents on AI-generated creations 

will stimulate the advancement of innovative AI, hence fostering the economic growth of the 

nation as a whole. 

Recognizing AI as inventors would safeguard human moral rights, as attributing credit to an 

unworthy entity for the contributions of AI is unjust to those individuals who have 

authentically created without AI assistance. Recognizing AI as an inventor would further 

incentivize and encourage AI developers which would mitigate misconduct inside patent 

offices. The origin of the invention, whether stemming from extensive research or a sudden 

inspiration, is irrelevant; what matters is the unique concept that provides social benefit. The 

method of generation is inconsequential; what matters is the innovative outcome. Current 

advanced AI necessitates the revision of intellectual property rights rules, eliminating the 

antiquated concept of anthropomorphism from these regulations. 

 

Artificial intelligence is enhancing its capabilities and intelligence daily; humans cannot 

match this rate of improvement. In patent law, human norms are juxtaposed with the 

'reasonable person' criterion namely, an individual possessing standard competencies in that 

domain. This imaginary individual represents the typical employee in the sector who can 

serve as a benchmark. A patent cannot be issued for an invention that an average skilled 

individual may accomplish. In that scenario, the invention lacks non-obviousness. Artificial 

intelligence will redefine the concept of the average talented individual and the associated 

benchmark norms. An average proficient individual will utilize AI, enhancing their expertise. 

The criteria for awarding patents will become more stringent, elevating the patentability 

threshold. Each subsequent iteration of AI will surpass its predecessor. 
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Artificial Intelligence - Legal Neutrality for Intellectual Property Rights 

The principle of AI legal neutrality posits that intellectual property rights ought to be 

conferred upon artificial intelligence. If an AI fulfills all the qualifications of an inventor, it 

should be recognized as the inventor rather than any human individual. The proprietor of the 

AI shall hold the patents for any AI inventions, with the AI designated as the inventor. 

Numerous arguments exist both in favor of and against the concept of AI legal neutrality and 

designating AI as the creator. 

Arguments against the allocation of intellectual property rights to Artificial 

Intelligence 

1. Artificial intelligence does not require such motivation to innovate. 

2. Humans will face intense competition from AI, making it challenging to compete in 

the future. 

3. A prevalent belief is that an invention originates from an idea formulated in a human 

mind, thereby asserting that only a natural person can be deemed an inventor. 

4. If patents or copyrights are conferred upon AI, it will be necessary to alter data 

protection laws and all civil statutes to determine the rights and duties of AI. 

5. Ultimately, the AI cannot possess the rights conferred by diverse intellectual 

properties, which will be held by the AI's owner. The allocation of intellectual 

property rights to artificial intelligence ultimately becomes a mere symbolic gesture 

without any practical utility. 

6. Copyright rights are conferred for the duration of the author's lifetime. If AI is seen as 

an author, it will be deemed an immortal entity. 

Arguments supporting the allocation of Intellectual Property Rights 

While patent rights may not incentivize AI to create, they will significantly encourage the 

individuals who construct, develop, design, possess, and utilize AI. It will promote the 

advancement of innovative AI. 

 

The basic objective of the patent system is to stimulate innovation and encourage various 

stakeholders to develop new discoveries for scientific progress. The aforementioned 

incentives for owners, developers, designers, users, and builders of AI will stimulate the 
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creation of novel technologies, resulting in scientific progress. The day is approaching when 

most inventions will be developed by artificial intelligence. 

 

When an AI fulfills all the qualifications of an inventor, why should any individual receive 

credit for the invention produced by the AI? Attributing credit for such an invention to an 

individual is not unjust to the AI, as it lacks human emotions; but, it would be inequitable to 

the other inventors who have created innovations through their own brains and diligence 

without AI assistance. An invention created independently by a human inventor cannot be 

equated with one produced by artificial intelligence. 

Artificial Intelligence and Copyright 

For the past fifty years, computers have served as a tool for generating artwork. The final 

artwork relied on the programmer's creative contributions. Today, computers and machines 

acquire knowledge through their machine learning and deep learning capabilities without 

explicit programming to generate certain artworks. The machines' skills enable them to do 

independent tasks, however some contend that their learning is contingent upon the original 

input provided by the programmer. These advanced, artificially intelligent machines are no 

longer simply tools; they autonomously make judgments without human intervention. The 

existing legal stipulation mandates that copyright can be conferred alone to humanity for their 

distinctive contributions. If copyright is not granted for these AI-generated works, they will 

enter the public domain, allowing anybody to utilize them at no cost. This may serve as a 

significant deterrent to the future of technological advancement. For example, a corporation 

that has invested significantly in an AI system capable of creating original music may find 

that, after extensive training, the AI produces a masterpiece that cannot be safeguarded under 

intellectual property rules due to its AI-generated nature. It is now accessible for replication 

by anyone. In this scenario, no corporation would invest in AI, resulting in the demise of 

generative AI technology. If developers are unable to secure intellectual property protection 

for their AI-generated works, what motivation exists to invest in such systems? It can 

profoundly adversely impact the economy. Conversely, it is stated that attributing credit to AI 

is ineffectual, as the human owner would ultimately retain all rights, not the AI itself.  

 

3.5.1 Advancement of Autonomous AI in Literature, Art, Music, and 
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Journalism 

AI is at the forefront of innovation and art. Major IT corporations such as Alphabet and IBM 

have both created AI that produces art. Christie’s became the inaugural auction house to sell 

AI-generated artwork emulating the style of the esteemed artist Rembrandt for an impressive 

$433,500.3 Music generation is a domain where machine learning algorithms have achieved 

remarkable advancements, now operating independently of human intervention. 

 

Watson Beat: Watson Beat4can generates new compositions by analyzing patterns across 

diverse chords, keys, and progressions. These songs may be utilized for background music, 

jingles, and similar applications. In 2017, Watson Beat partnered with Grammy Award-

winning music producer Alex da Kid to make the song "Not Easy." Watson Beat analyzes 

emotions and meanings to generate tracks autonomously. Watson Beat continuously acquires 

knowledge from its users. Within a mere eight bars or 15 seconds of input, it may produce a 

multi-instrument, minutes-long composition that can be tailored to the mood and genre 

preferred by every aspiring Beethoven. 

 

Watson Tone: Analyzer evaluates social media to comprehend emotions. Subsequently, it 

integrates its research with lyrics to enhance the emotional depth of the music. 

 

Deep Dream: Deep Dream4 generates original images autonomously by evaluating and 

understanding a distinct collection of visuals. It examines an image and subsequently 

enhances specific qualities depending on its learning, resulting in the creation of a new 

original picture. 

 

Artificial Intelligence in Journalism: Numerous prominent media organizations have 

partnered with AI developers to discover innovative solutions that assist journalists in their 

tasks. OpenAI, supported by Microsoft, has recently entered into an agreement with the 

American Journalism Project (AJP) to supply AI tools aimed at assisting journalists 

throughout the United States. In 2024, OpenAI entered into a licensing agreement with The 

                                                        
3 Will Artificial Intelligence Emerge as the Next Medium for Art? Christie’s, December 12, 2018, 

https://www.christies.com/en/stories/a-collaboration-between-two-artists-one-human-one-a-machine-

0cd01f4e232f4279a525a446d60d4cd1, accessed March 9, 2025. 
4 Chris Nay, ‘Introducing Watson to the World of Music’, IBM, https://www.ibm.com/blogs/think/nl-

en/2017/06/06/intro-watson-music/, accessed on 9 March, 2025. 
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Associated Press for news reports. OpenAI will utilize news articles from the Associated 

Press to educate its AI chatbot. Generative AI will soon be utilized in news products and 

services. The Associated Press has employed several AI systems that autonomously generate 

corporate and sports narratives.5 

According to a report by the French news agency AFP, major news publishing businesses 

such as The Times, The Washington Post, and The Wall Street Journal are evaluating 

Google's AI technologies in journalism. The Washington Post is conducting experiments with 

ChatGPT and Google's Bard. A policy is being established that mandates human oversight 

prior to the publication of any AI-generated news, or alternatively, a disclaimer indicating 

that the news is produced by AI must be included. In 2016, the Washington Post employed an 

AI named 'Heliograph' to aggregate real-time election data from the Associated Press and 

autonomously provide updates. Subsequently, 'Heliograph' was employed for the coverage of 

sports news. It published over 850 papers in one year with the AI 'Heliograph'.6 The BBC 

employs an AI called 'Juicer,' while Bloomberg utilizes 'Cyborg' to generate about one-third 

of its content.7 Both organizations are now exploring generative AI models for the purposes 

of assessing reader recommendations and aligning advertising with the 'Sentiment Analysis 

Model.' 

 

AI serves various functions, such as a chatbot that addresses readers' inquiries, a 

documentation tool that autonomously categorizes and archives documents, and a headline 

generation tool. According to the Times, Google's AI, Genesis, remains underdeveloped; 

however, its demonstration unsettled newspaper officials due to the capabilities exhibited by 

the AI tool. The Washington Post is doing experiments with OpenAI. Various news 

organizations, authors, and artists have initiated legal proceedings or requested recompense 

from the AI businesses that utilized their work for training purposes. 

 

The primary concern pertains to the accessibility of data for training AI models. These 

generative AI algorithms are capable of producing novel inventions. This chapter further 

                                                        
5 'About Deep Dream Generator (DDG)', https://deepdreamgenerator.com/about, accessed on March 21, 2025.  
6 Lucia Moses, "The Washington Post’s robot reporter has published 850 articles in the past year," DIGIDAY, 

September 14, 2017, https://digiday.com/media/washington-posts-robot-reporter-published-500-articles-last-

year/, accessed March 21, 2025. 
7 Calum Chace, "The Impact of AI on Journalism," FORBES, August 24, 2020, 

https://www.forbes.com/sites/calumchace/2020/08/24/the-impact-of-ai-on-journalism/? sh=2d04446a2c46, 

obtained on March 22, 2025. 
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discusses numerous difficulties regarding the intellectual property rights of such 

technologies. 

 

Chat GPT: OpenAI created an AI model that engages in conversation and produces 

dialogues. The highly proficient chatbot use machine learning algorithms to process and 

analyze vast datasets, generating remarkably astounding responses to human inquiries in a 

fraction of a second. This language processing program comprehends human language in 

both spoken and written forms, enabling it to interpret the information provided and provide 

corresponding output. A student can pose a question to Chat GPT and receive an accurate 

response in under a minute; if someone need a speech for a goodbye function, it will 

promptly generate an exemplary address. One may request to enhance its professionalism, 

excitement, etc. 

 

The prevalent inquiry pertains to copyright or patents. Who will possess these intellectual 

property rights? In the event that intellectual property rights (IPRs) are conferred to an AI, 

who will initiate action for infringement? Additionally, in scenarios of co-ownership between 

AI and humans, how will the AI provide consent for licensing, transfer, or assignment of an 

IPR? These matters are addressed in further detail later in this chapter. 

The Historical Context of Copyrights for Nonhuman Authors 

Artificial Intelligence-Generated Labor in the United States 

In 1884, in the instance of Burrow–Giles Lithographic Co. The question of nonhuman 

authorship emerged in V. Sarony.8 Photographer Napoleon Sarony initiated a copyright 

infringement lawsuit against the Burrow-Giles Lithographic Company. The company 

marketed unlicensed lithographs of Sarony's pictures of Oscar Wilde, dubbed "Oscar Wilde 

No. 18." The company presented arguments supporting the notion that photographs are 

Neither are they 'writings' nor is the photographer the 'author'. The provision in Article I, 

Section 8, Clause 8 of the U.S. Constitution and § 4952 of the Copyright Act of 1865, which 

grants Congress the authority to safeguard copyrights for images, is unconstitutional. The 

Federal Trial Court for the Southern District of New York declined to annul Section 4952, 

ruling in favor of Sarony and granting him a judgment of $610 (equivalent to $20,000 in 

                                                        
8 Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884) 
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contemporary currency). The order was ratified by the U.S. The case was adjudicated in the 

Circuit Court for the Southern District of New York and subsequently appealed to the 

Supreme Court. The Supreme Court determined that Congress has appropriately 

encompassed all types of writing, printing, engraving, etching, and similar mediums inside 

copyright protection, through which an author's ideas are rendered visible. Additionally, the 

company's assertion posits that, even if a visual work is subject to copyright, a photograph 

should not be protected as it merely constitutes a mechanical replication of a natural 

phenomena rather than an artistic or intellectual creation by the author. While it is possible 

that a standard photograph may not warrant protection, in Sarony's case, he specifically 

instructed Oscar Wilde to assume a particular pose, curated his costumes, draperies, and other 

accessories, manipulated the lighting and shadows, and suggested the desired expressions to 

render this photograph exceptional. Sarony possessed complete authority over the subject 

matter, so qualifying him as the 'author' of an original artwork and granting him exclusive 

rights under copyright law. This case is pertinent in the current environment as it addressed 

the issue of whether a camera may be deemed an author. Although a comparison between a 

camera and AI is not applicable, Patent Offices continue to reference this case to uphold the 

necessity of human authorship. 

 

In 1957, the US Copyright Office denied an application for copyright protection on 

nonhuman, AI-generated work. In 1956, mathematicians Martin Klein and Douglas Bolitho 

programmed a Datatron Digital Computer to compose the Tin Pan Alley song "Last Spring." 

As articulated by Klein in the 1957 issue of Radio Electronics magazine, "If humans can 

produce popular music of inferior quality at the rate of one song per hour, we could generate 

it just as poorly with a computing machine, but more rapidly." The Datatron Digital 

Computer was capable of composing 4,000 songs per hour.9 However, when they sought 

copyright for the songs generated by the computer, the US Copyright Office denied the 

application for "Push Button Bertha," one of the numerous compositions created by the 

Datatron. The rejection was due to the fact that the song's author was a machine and 

previously neither such an application had been submitted nor was there any statutory 

                                                        
9 Martin L. Klein, ‘Syncopation in Automation’, RADIO-ELECTRONICS, June 1957, p. 36, reproduced by 

Annemarie Bridy, ‘The Evolution of Authorship: Work Made By Code’, 39 Colum J L & Arts, 395 (2016), 

https://journals.library.columbia.edu/index.php/lawandarts/article/view/2078/1036, accessed on 13 March, 2025. 
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mechanism to acknowledge and confer copyright protection for computer-generated artwork. 

This case indirectly resulted in the conclusion that only a natural person may be an author. 

 

By 1965, the US Copyright Office had received numerous copyright applications for AI-

generated works, including abstract artwork and musical compositions. Mr. Abraham 

Kaminstein, the registrar of copyrights at the US Copyright Office, has, for the first time, 

questioned the copyrightability of AI-generated works. Kaminstein proposed for the first time 

that the criterion should determine whether AI functions merely as a tool, such to a camera in 

Sarony’s case, or whether AI generates an idea and executes it like a human author. 

In 1974, the United States Congress established the Commission on New Technological Uses 

of Copyrighted Works (CONTU) to examine the copyright implications of AI-generated 

works. The commission's 1979 report stated that no unique treatment is necessary for AI-

generated works, as AI does not create creative works independently of human participation. 

Artificial intelligence serves merely as an instrument to aid human writers.10 Computer-

generated works may receive copyright protection if they qualify as original works of 

authorship under the 1976 Act.11 The author utilizes the computer. Former CONTU 

Commissioner Arthur Miller stated that CONTU did not ascertain whether computer-

generated work with minimal human intervention is copyrightable. In 1986, due to 

advancements in AI, the US Congress Office of Technology Assessment (OTA) released a 

report contending that CONTU’s methodology was not a definitive solution for AI-generated 

works, and that computer programs cannot universally be regarded merely as tools. In 

numerous instances, computers ought to be regarded as "co-creators," if not creators. The 

OTA acknowledged AI-generated works as copyrightable; nonetheless, they identified 

significant challenges in the actual application of attributing authorship to the AI. 

 

The court dismissed PETA's claim on the basis that animals lack locus standi and therefore 

incapable of suing for copyright infringement. The verdict also indicated that animals may be 

eligible for copyright protection, necessitating consideration by the US Congress and the 

                                                        
10 ‘Final Report on New Technological Uses of Copyrighted Works’, National Technical Reports Library, 31 

July 1978, https://ntrl.ntis.gov/NTRL/dashboard/searchResults/titleDetail/PB85225621.xhtml, accessed on 11 

March, 2025. 
11 Arthur R. Miller, ‘Copyright Protection for Computer Programs, Databases, and Computer-Generated Works: 

Has Anything Changed Since CONTU?’ 106 Harvard Law Review L. Rev. 977.1070 (1993)., 

https://www.jstor.org/stable/1341682 Origin: Crossref, obtained on March 11, 2025. 

https://www.ijalr.in/


VOLUME 5 | ISSUE 4                           MAY 2025                                      ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 

 

https://www.ijalr.in/ 

© 2025 International Journal of Advanced Legal Research 

President. PETA's appeal was similarly dismissed on the same basis. This decision was 

pivotal in supporting the rejection of nonhuman authorship in copyright law. 

Artificial Intelligence and Trademark 

The intersection of intellectual property rights and artificial intelligence mostly emphasizes 

patents and copyrights; however, AI has also introduced new issues for trademarks. Artificial 

intelligence is influencing the purchasing dynamics of products and services, which carries 

substantial ramifications for trademark legislation.12 AI revolutionizes the procurement of 

products and services. Servion Global Solutions conducted a study estimating that by 2025, 

95% of customer service interactions will be influenced by AI. The purchasing process for 

consumers is impacted by the information available to them and is contingent upon the entity 

making the purchasing decision. Artificial intelligence significantly influences the 

information accessible to consumers and their purchase choices.13 The emergence of AI 

applications, including Amazon Alexa, Google Home, consumer chatbots, AI personal 

shopping assistants like Mona, Amazon Dash, and robotic assistants such as Pepper, has 

altered the information accessible to consumers and influenced their purchasing decisions. 

The impact of artificial intelligence on purchasing decisions 

While consumers may not directly engage with AI during their shopping experiences, they 

have likely utilized AI applications, such as product recommendation systems on platforms 

like Amazon or Myntra. AI generates tailored recommendations based on previous 

purchasing behavior, repeatedly presenting similar products and services, thereby influencing 

consumer purchasing decisions. A May essay published in the Harvard Business Review 

2019 authored by NicolajSiggelkow and Christian Terwiesch refers to such a product offering 

as a “automatic execution” model.14 In another article of Harvard Law Review the automatic 

execution model was referred to by authors Ajay Agrawal, Joshua Gans, and Avi Goldfarb, as 

turning the traditional purchasing process on its head from a “shopping- then-shipping” 

                                                        
12 [2006] EWHC 24. 
13 By N. Mrázová, 95% of Customer Interactions May Be AI-Driven by 2025. “Here’s How to Make the Most of 

It,” CLOUDTALK, 7 September 2023, https://www.cloudtalk.io/blog/95-of-your-customer-interactions-may-be-

ai-powered-by-2025-heres-how-to-make-the-most-of-

it/#:~:text=It's%20predicted%20to%20reach%20%245.3,out%20of%20every%204%20calls., accessed on 22 

March 2025. 
14 Lee Curtis and Rachel Platts, 'Is Trademark Law Keeping Pace with Artificial Intelligence?' WIPO Magazine, 

June 2020, https://www.wipo.int/wipo_magazine_digital/en/2020/article_0001.html, accessed on March 22, 

2025. 
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model to a “shipping-then-shopping” model.25 Retail is no longer purely “responsive” to the 

consumer’s demands; in the age of AI, it has become “predictive retail.” Even if consumers 

do not delegate their purchasing decisions to an AI application, AI has an impact on how they 

perceive the market, products, and brands because, on average, an AI application, such as 

Amazon Alexa, recommends three products to a consumer when prompted to search for a 

product to purchase.26 The consumer is unaware of the complete range of items available on 

the market and consequently is presented with a relatively limited selection of products to 

choose from, even if he or she eventually makes the purchasing decision. The AI application 

functions as an intermediary between the consumer and the brand. 

Influence of Artificial Intelligence on Consumer Purchasing Choices and 

Trademark Legislation 

Trademarks serve to differentiate a company's products from those of competitors in the 

marketplace. Artificial intelligence in the retail sector also prompts significant inquiries 

around comparative advertising and legislation concerning influencers. Furthermore, 

trademark law is firmly grounded in the notions of human vulnerabilities or constraints. 

Including "imperfect recollection," "confusion," "slurring of trademarks," and the auditory, 

intellectual, and visual effects and comparisons of trademarks. The significance of these 

facets of trademark law has escalated with the proliferation of supermarket shopping; 

however, they are expected to diminish in importance with the advent of AI, due to the 

limited product and brand options available to individual consumers, as well as AI's inability 

to be misled by deceptively similar brands, unlike human purchasers. 

 

AI applications significantly affect the definition of the "average consumer" in trademark 

infringement cases and liability matters. In instances where an AI program acquires a product 

with minimal or no human involvement, who or what constitutes the ordinary consumer, and 

who or what bears liability for a purchase that results in trademark infringement? 

 

Judicial precedents concerning artificial intelligence and trademark 

violation 

No direct case law exists concerning trademark infringement liability and AI; nonetheless, 

certain cases may be applicable to AI technology. 
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In the matter of Louis Vuitton v Google France15, Vuitton possesses the Community 

trademark 'Vuitton' along with the French trademarks 'Louis Vuitton' and 'LV', all of which 

are recognized as well-known trademarks. In 2003, Vuitton recognized that when internet 

users searched its trademark keywords on Google's search engine, they were directed to 

websites offering counterfeit Vuitton products, categorized as 'sponsored links'. Louis Vuitton 

initiated a trademark infringement lawsuit against Google. The Paris regional court and the 

Paris Court of Appeals found Google culpable. Google filed a legal appeal to the Court of 

Cassation. As a result, the French Court of Cassation suspended the proceedings and 

requested additional clarification from the CJEU about specific areas. The court determined 

that Google would not be accountable for trademark infringement unless it actively 

participated in the keyword advertising system. determined that engine operators like Google 

do not infringe trademark rights by permitting advertisers to utilize a competitor's trademark 

as a keyword. In L’Oréal v eBay16, the European Court of Justice determined that eBay would 

not be held accountable for trademark infringement unless it had active knowledge of the 

infringing activities involving counterfeit items on its online marketplace. 

 

The aforementioned cases demonstrate that an AI provider will not be held accountable for 

infringement if it is neither actively involved nor aware of the infringement. Nonetheless, if 

the AI provider is significantly engaged in any suspected infringing activity, it may be held 

accountable, as determined by the UK High Court in the case of Cosmetic Warriors Ltd and 

Lush Ltd v Amazon.co.uk Ltd.17 It determined that Amazon was liable for trademark 

infringement due to the use of links to its website that did not feature the referred branded 

product, resulting in consumer confusion regarding the ownership of the products for sale. 

 

Additionally, in the case of Ortlieb V Amazon18, Amazon was deemed accountable by the 

Federal German Court of Justice for advertisements on Amazon.de that were activated by the 

search word "Ortlieb," due to its inclusion in product descriptions and previous consumer 

behavior. 

 

Consumers would have been "conditioned" to expect that only Ortlieb products were 

                                                        
15 Google France SARL and Google Inc. v. Louis Vuitton Malletier, SA (C-236/08) 
16 Case C-324/09, European Court of Justice 
17 [2014] EWHC 181 (Ch) (February 10, 2014) 
18 docket no. I ZR 29/18), German Federal Court of Justice 
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available for purchase. The search engine dynamically generates advertisements influenced 

by previous search activities and consumer buying patterns, serving as a primary catalyst for 

AI-driven purchasing recommendations and decisions. 

 

An other significant concern is voice search on AI-driven search engines. An increasing 

number of individuals are utilizing voice search functionalities on search engines instead of 

text-based search. As voice search surpasses text search, the equilibrium of the phonetic, 

visual, and conceptual evaluation of trademarks will shift. The significance of the visual 

elements of a trademark will diminish when the focus shifts to phonetic and conceptual 

comparisons. 

 

At present, there are few instances of trademark infringement; however, the rising utilization 

of AI in e-commerce is likely to escalate such lawsuits. This is not the appropriate moment to 

establish a sui generis law for trademarks and AI; instead, pertinent adjustments should be 

implemented to the current Trademark Laws concerning AI. 

Artificial Intelligence and Patents 

A patent is issued by a governmental authority, bestowing a right or title for a specified 

duration. It is an exclusive right to prohibit anyone from creating, utilizing, importing, or 

commercializing the innovation. It may refer to either a product or a procedure. No other 

party may utilize, manufacture, import, or sell the patented product or procedure without the 

authorization of the patent holder. The inventor, as the patent owner, possesses the authority 

to assign rights and transfer intellectual property to another individual. Intellectual Property 

Laws in each country mandate that an individual be designated as the inventor in the patent 

application. A corporation, as an artificial entity, cannot serve as an inventor. In instances of 

multiple patent ownership, each owner may exercise their patent rights independently, 

without the necessity of approval from co-owners, save in specific extraordinary 

circumstances. An inventor is an individual who has contributed to the conception of an 

innovation. This indicates that the individual conceived a comprehensive invention with 

practical applicability. Subsequently, an individual possessing fundamental skills in the 

domain should implement this invention. This implies they ought to be capable of creating or 

utilizing the invention without further inventive expertise. In India, to obtain a patent, the 
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invention must be unique, possess an innovative step, be non-obvious, and demonstrate 

industrial use. 

The Global Advancement of AI Patent Eligibility 

Since 2018, a team of patent attorneys led by Ryan Abbott, a law professor at the University 

of Surrey has submitted patent applications in 18 jurisdictions globally for discoveries 

autonomously created by an AI. In these applications, the applicant is the proprietor of the AI, 

and the inventor is represented as the AI itself. In 2021, South Africa became the inaugural 

nation to award a patent acknowledging an AI as the creator and recognizing the AI owner as 

the patent holder. 

 

DABUS (Device for the Autonomous Bootstrapping of Unified Sentience) is an artificial 

intelligence system developed by Stephen Thaler. It consists of two innovative products: a 

food container designed with fractal shape for expedited warming, and a blinking beacon to 

garner attention during emergencies. A patent application was submitted identifying DABUS 

as the inventor, sparking a global controversy on the eligibility of AI as an inventor for patent 

grants.19 

 

Australia: On 17 September 2019, Thaler submitted a patent application for DABUS in 

Australia. On 21 September 2020, IP Australia determined that section 15(1) of the Patents 

Act 1990 is incompatible with recognizing AI as an inventor, resulting in the lapse of Thaler's 

application. Thaler pursued judicial review, and on 30 July 2021, the Federal Court annulled 

IP Australia's ruling and mandated IP Australia to reevaluate the application. The court 

examined the term "inventor" in its conventional use, specifically as an agent noun. An agent 

may refer to an individual or an object. The court declared that AI-generated inventions are 

patentable in Australia and that AI may be designated as an inventor.20 On 13 April 2022, the 

Full Court of the Federal Court overturned that ruling, asserting that only a natural person can 

qualify as an inventor under the Patents Act 1990 and the Patents Regulations 1991.21 On 11 

                                                        
19 Thaler, Stephen L., "Electro-optical device and method for identifying and inducing topological states formed 

among interconnecting neural modules," published September 24, 2019, 

https://patents.google.com/patent/US10423875B2/en, accessed March 14, 2025. 
20 Thaler v Commissioner of Patents [2021] FCA 879, Federal Court (Australia). Available at: 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/879.html, accessed on 14 March, 2025. 
21 Commissioner of Patents v Thaler [2022] FCAFC 62, Federal Court (Full Court) (Australia). Retrieved from 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2022/62.html on March 14, 2025. 
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November 2022, Thaler's request for special leave to appeal to the High Court was denied. 

The European Patent Office determined that the proprietor of an AI can be designated as the 

inventor and must declare in the application that he is the inventor solely due to his 

ownership of the AI.22 

 

Europian Union: On 17 October 2018 and 7 November 2018, Thaler submitted two filings to 

the European Union. European patent applications submitted to the European Patent Office. 

The initial asserted innovation was a "Food Container," whereas the subsequent one was 

"Devices and Methods for Attracting Enhanced Attention."23 

 

On 27 January 2020, in accordance with Article 81 and Rule 19(1) of the European Patent 

Convention, only a natural person may be designated as an inventor. Consequently, the EPO 

rejected the applications that identified an AI system named DABUS as the inventor, rather 

than a human. On 21 December 2021, the Board of Appeal of the EPO upheld Thaler's appeal 

against the EPO's initial decision, affirming that "under the EPC, the designated inventor 

must be a person with legal capacity."24 

 

The European Parliament (EP) adopted a resolution stipulating that the use of AI within the 

European Union will be governed by the Artificial Intelligence Act, potentially establishing 

the world's first legislation on AI. The resolution has differentiated between AI-generated and 

AI-assisted human creations. If the AI functions solely as an instrument to aid the human 

author, the existing framework of copyright regulation is applicable. Autonomously generated 

work by AI cannot possess copyright due to the absence of a human author. The European 

Parliament also rejected legal personhood for AI, potentially adversely affecting human 

inventions. The EP recognized a 400% growth in AI-generated patent applications in the EU 

and asserted that an appropriate legal framework is necessary for AI-generated works to 

prevent extensive litigation in the foreseeable future.25 

                                                        
22 Commissioner of Patents v Thaler [2022] HCATrans 199, High Court (Australia), 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCATrans/2022/199.html, accessed on 14 March, 2025. 
23 J 0008/20 (Designation of inventor/DABUS) 21-12-2021, ECLI:EP:BA:2021:J000820.20211221 

https://www.epo.org/en/boards-of-appeal/decisions/j200008eu1, accessed on March  14, 2025. 
24 J 0008/20 (Designation of Inventor/DABUS) 21-12-2021, European Patent Office, 

https://www.epo.org/en/boards-of-appeal/decisions/j200008eu1, obtained on 4 March, 2025. 
25 S Stéphane Séjourné, 'Report on Intellectual Property Rights for the Development of Artificial Intelligence 

Technologies,' Committee of Legal Affairs, European Parliament, 2 October 2020, 

https://www.europarl.europa.eu/doceo/document/A-9-2020-0176_EN.html, retrieved on 26 March, 2025. 
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New Zealand: On 31 January 2022, the Intellectual Property Office of New Zealand 

(IPONZ) determined that Stephen Thaler's patent application was invalid due to the absence 

of an identified inventor on the applications. The term "inventor," as delineated in section 5 

of the New Zealand Patents Act 2013 and sections 3, 22, and 177 of the same statute, pertains 

exclusively to a natural person. IPONZ determined that DABUS could not be considered "an 

actual devisor of the invention" as mandated by the Patents Act 201.26 

South Africa: On June 24, 2021, the South African Companies and Intellectual Property 

Commission (CIPC) approved Dr. Thaler's Patent Cooperation Treaty application for a patent 

concerning inventions produced by DABUS. This is the inaugural patent awarded for an AI 

invention.27 

 

Advancement of AI-Created Innovations 

To comprehend the issues associated with intellectual property rights for AI-generated 

inventions, it is essential to grasp the mechanisms by which AI produces novel inventions, the 

functioning of inventive AI, its applications, and its historical evolution. A comprehensive 

grasp of these matters is essential before engaging in discussions regarding the granting of 

intellectual property rights to artificial intelligence. 

 

The Creativity Machine: Stephen Thaler, president and chief executive of Imagination 

Engines Inc. in Maryland Heights, has produced several remarkable innovations and has 

patents in his name. His creations include the Oral-B Cross Action toothbrush and 

technologies that retrieve online messages from terrorists. He has composed more music than 

any other composer globally. He has identified materials that are more durable than 

 

The original name of the creativity machine was “Device for the Autonomous Generation of 

Useful Information”, this was his first invention in the year 1996 and he got the first patent 

                                                        
26 Jon Porter, “US Patent Office Rules That Artificial Intelligence Cannot Be a Legal Inventor," The Verge, April 

29, 2020, https://www.theverge.com/2020/4/29/21241251/artificial-intelligence-inventor-united-states-patent-

trademark-office-intellectual-property 
27Oriakhogba, Desmond (2021). "Dabus Expands Jurisdiction in South Africa and Australia: Reevaluating the 

AI-Inventorship Dilemma". South African Journal of Intellectual Property Law. 9: 87–108. 

doi:10.47348/SAIPL/v9/a5. S2CID 245993919. SSRN 3998162.Retrieved on March 15, 2025. from 

https://www.jutajournals.co.za/wp-content/uploads/2022/03/SAIP_2021_9_087-open-access.pdf 
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for this.28 His second patent was for the Self Training Neural Network Object.47 According 

to Mr Rusty Miller, one of Thaler’s cheer-leaders,29 ‘His patent number two was invented by 

the patent number one.’48 Patent number one was an AI that invented patent number two and 

not Thaler himself. The creativity machine is the best simulation of the human brain and it is 

considered the first truly thinking machine. Thaler invented independent robots named H3.30 

These robots look like cockroaches. These robots can burst bunkers by collective intelligence 

of a swarm of cockroach robots to destroy the enemy. The USA Air Force has already given a 

contract to Thaler for creating such robots. The earlier robots required human engineers to 

program the leg movement of robots whereas bunker-busting cockroach robots do not need 

any programming from Thaler. As per Thaler’s claim the ‘Creativity Machine’ can solve any 

problem in this world. The Creativity Machine assimilated some of Thaler's top ten favorite 

songs from the past three decades, resulting in the composition of 11,000 new songs over a 

single weekend. This feat is accomplished through a sophisticated neural network. The 

Creativity Machine emulates human cognitive processes, generating novel patterns rather 

than merely reconfiguring existing ones, and it can adapt to new circumstances 

autonomously. The patent for the Creativity Machine was awarded on December 22, 1998. 

Thus, in 1998, the US Patent Office granted a patent for a non-human creation, although 

Thaler did not disclose this and registered the patent in his name as the inventor of the AI 

innovation. 

 

The Invention Machine: On January 25, 2005, the US Patent Office awarded a patent for an 

AI invention. John Koza, a computer scientist and genetic programmer known for developing 

scratch-off lottery tickets, created a genetic programming-based AI called 'Invention 

Machine.'31 This revolutionary AI generated numerous patentable inventions and is capable of 

solving complex engineering problems autonomously. It is among the first intellectual 

                                                        
28 U.S. Patent No. 5,659,666 (filed on October 13, 1994) 
29 U.S. Patent No. 5,852,815 (filed May 15, 1998) 

 
30 Tina Hesman, Stephen ‘Thaler’s Computer Creativity Machine Simulates the Human Brain’, STL Today.com, 

https://www.umsl.edu/~sauterv/DSS/creativitymachine_12504.html, accessed on March 5, 2025. 
31Koza, John R. "Human-Competitive Results Produced by Genetic Programming." Genetic Programming & 

Evolvable Machines 11, no. 3 (September 2010): 251-265. 11(3-4):251-284, DOI: 10.1007/s10710-010-9112-3 

Retrieved on March 24, 2025 from https://www.researchgate.net/publication/235709846_Human-

competitive_results_produced_by_genetic_programming. 
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property rights granted to a nonhuman entity.32 Similar to Thaler, Koza acknowledged that he 

did not inform the US Patent Office that the invention was entirely conceived by an AI, 

following his lawyers' advice. The 'Invention Machine' replicated many previously patented 

products to demonstrate that AI can autonomously address problems. 

 

IBM's Watson, now Watsonx, is regarded as a trailblazer in contemporary AI technologies. 

Developed by IBM, Watson's primary objective was to triumph over previous champions of 

the game show 'Jeopardy.' In 2011, Watson emerged victorious against former Jeopardy 

champions, securing a million-dollar prize. Subsequently, Watson has been instrumental in 

the development of numerous AI systems. As a 'expert system,' Watson was engineered to 

address challenges within a specific domain, employing logical rules derived from expert 

knowledge. 

 

By 2013, IBM Watson technology was established as a cloud-based development platform. 

This transition catalyzed innovation and cultivated a novel ecosystem of entrepreneurial 

software application providers, encompassing start-ups, developing venture capital-backed 

enterprises, and established traditional entities. 

 

By 2014, Watson had evolved into a discovery advisor, designed to rapidly evaluate data, 

swiftly identify patterns, and uncover unforeseen relationships among diverse raw data sets. 

Watson is capable of ‘computational creativity’. Computational Creativity is a new branch of 

AI, it keeps the AI in the center of the creative process. It means it can generate ideas that the 

world has never seen. Watson generates millions of ideas out of many times more 

possibilities and suggests with high accuracy which idea is the best and feasible for applying 

big data differently. This is quite different from a Creativity Machine or Invention Machine 

because it uses logical deduction from the humongous database created from accumulated 

human knowledge and expertise. It has the capability to generate inventions also., After 2014, 

it was used for different challenges like running a food truck. IBM developed new algorithms 

for Watson and incorporated a database with various information like nutrition, flavour, and 

the molecular structure of food based on existing recipes. Watson generates numerous recipes 

                                                        
32 Jonathon Keats, "John Koza Has Built an Invention Machine," Popular Science, April 19, 2006, 

https://www.popsci.com/scitech/article/2006-04/john-koza-has-built-invention-machine/, accessed February 5, 

2025. 
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in response to the inputs given by the users like ingredients, taste preferences, etc. It then 

evaluates these preliminary results, dish, and presentation style to generate the final output. 

Some of Watson’s discoveries in the food industry are patentable. As the new recipe is the 

outcome of a perfect mixture of ingredients in a different way and the steps involved in 

making food can be considered a process. The patent can be granted only if it has patentable 

subject matter that is novel, nonobvious, and useful. It is very difficult to get patents on 

recipes as it is very common. Only if the recipe is very unique, which nobody has used earlier 

the patent for the recipe can be given. Some of the recipes generated by Watson are surprising 

for the expert chefs also. These recipes are nonobvious and unique and are patentable. 

 

In 2017, IBM Watson Natural Language Processing (NLP) teams globally initiated a reuse 

initiative, integrating IBM's NLP into a cohesive platform to ensure that all IBM products and 

AI applications could leverage the most advanced advances. 

 

In 2020, IBM Watson Assistant introduced a beta version of its novel intent detection model. 

Intent constitutes the primary rationale behind any dialogue. For chatbots, comprehending 

user intent is crucial for effective interaction. The chatbot must accurately identify and 

classify the user's conversational intent. IBM Watson Assistant achieved this with greater 

speed and precision than its predecessors. 

 

In 2023, IBM introduced the watsonx platform, enabling partners to leverage generative AI 

and machine learning capabilities for training, alignment, and distribution of various systems. 

Developed over three years, watsonx is designed to manage the life cycle of foundation 

models that underpin generative AI functionalities and to facilitate the creation and adaptation 

of machine learning models. This innovative iteration of Watson significantly enhances 

generative AI by streamlining the development and deployment of AI applications, scaling AI 

workloads from a single data repository, and overseeing the comprehensive AI life cycle.33 

 

Watson is a multifaceted and multitasking system. It excels in various domains, including 

financial planning assistance, aiding clinicians in devising patient treatment strategies, and 

                                                        
33 Anne Gulland, "Scientists Assert Development of the World's First Vaccine Utilizing Artificial Intelligence," 

The Telegraph, July 3, 2019. https://www.telegraph.co.uk/global-health/science-and-disease/scientists-claim-

have-developed-worlds-first-vaccine-artificial/, accessed on March 29, 2025. 
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analyzing genetic responses to medications. Additionally, it investigates the genetic profiles 

of cancer patients to formulate treatment plans, potentially generating patentable inventions 

autonomously or collaboratively with humans. In just ten minutes, Watson can comprehend 

and interpret an entire genome, producing a clinically actionable report, a task that would 

typically require approximately 160 hours by a team of specialists. IBM asserts that Watson's 

reports surpass standard practices in accuracy. Furthermore, Watson also functions as a travel 

guide, showcasing its extensive applications. 
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