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Introduction

The RDDBFI Act was passed in 1993 on the advice of various committees and sub-
committees. This Act came into force on June 24, 1993. The Act required the establishment
of Debt Recovery Tribunals in Calcutta, Delhi, Jaipur, Bangalore, Ahmedabad, Chennai,
Guwahati, Patna, Jabalpur, and Bombay. The first and only Appellate Tribunal was set up in
Bombay to hear appeals. The committees' reports are duly considered when enacting the

laws.

SARFAESI Act, 2002

The SARFAESI Act was approved by the President on December 17th and published in the
Indian Gazette Noification on December 18th. This Act was first published in the Gazette of
India on June 21, 2002. So the Act came into force on June 21, 2002. The Act aimed to

implement the Narasimham Committee-1l and Andhyarujina Committee's recommendations.

Goals and Objectives
One essential factor in India’s rapid economic growth has been the financial industry. Since
the SARFAESI Act was enacted over an existing Act (the RDDBFI Act, 1993), the following

objectives and grounds were stated:

Although India's banking industry was progressively embracing global prudential and
accounting standards, certain aspects of the Indian banking and financial sector
remained behind those of other nations.

No legal provision for assisting bank and financial institution securitisation.?

1 Amity Law School, Noida
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Unlike international banks, Indian banks and financial institutions could not buy and
sell securities.

Then-current commercial practises and banking sector reforms are incompatible.

The delayed pace of loan recovery led to an increase in NPA for banks and financial

institutions.

Objectives
There were many objectives behind passing of the Act. Some important of them are clearly
visible in the preamble to the Act.

The objectives are:

to regulate securitisation and reconstruction of financial assets;

to enforce security interest;

to deal with the issues connected with securitisation and reconstruction of financial
assets and enforcement of security interest and incidental thereto;

to enable banks and financial institutions of India to -

realise long-term assets;

manage problems of liquidity;

manage asset-liability mismatches:

improve recovery of debts by exercising powers to take possession of securities and
sell them without judicial intervention; and

reduce NPAs by adopting measures for recovery or reconstruction; and to establish

Securitisation and Asset Reconstruction companies.

Regulation of Securitisation and Reconstruction of Financial Assets of Banks and
Financial Institutions.

Since the High Level Committee advocated creating ASF to take over creditor banks' bad
loans.® Sec 3 of the Act deals with the registration of Securitisation and Reconstruction
Companies, which are totally private, with the RBI, while Section 4 elaborates on when the

RBI can cancel their registration. Section 10 illustrates the primary activities of an S&R

Company. Sec. 12 authorises the RBI to set policy and direct these firms. Any securitisation

or reconstruction business can buy any bank's financial assets:

2 Abdullah, S. N., Board structure and ownership in Malaysia: The case of distress listed companies, 6(5)
Corporate Governance 582-594 (2006.
% Adler, B.E., The Law of last resort, 55(6) Vanderbilt Law Review 1661-1698 (2002).

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

a) for consideration agreed upon by the company and the bank or financial institution,
integrating therein such terms and conditions as may be agreed upon; or
b) Dby negotiating with the bank or financial institution a transfer of financial assets to
the company on mutually agreed terms.
After purchasing the financial assets, the securitisation or reconstruction firm becomes the
lender and inherits the rights of the lender (the concerned bank or financial institution).

Sec. 6 of the Act allows banks and financial institutions to notify borrowers, creditors, and

registrars of any acquisition of a financial asset by a corporation.

Section 9 of the Act explains asset reconstruction measures. Following the guidelines set out
by the Reserve Bank, a reconstruction or securitisation firm can offer the following services

to borrowers:

selling or leasing out their business,
e rescheduling their debt payments, collecting debts,
e enforcing security interests as outlined in this Act,
e settling debts,
e seizing secured assets as outlined in this Act.

If a dispute arises between any of the parties, conciliation or arbitration (as allowed in the

Arbitration and Conciliation Act, 1996) shall be used to resolve it.

Enforcement of Security Interest

Section 13 is an extensive and crucial part of the Act, detailing the implementation of security
interests. The aforementioned provision grants secured creditors the ability to establish a
security interest in their favour, independent of any Court or tribunal intervention. *Section
13(4) explicitly states that if the borrower does not fulfil their obligation in full within 60
days, the secured creditor is entitled to pursue one or more of the subsequent actions to

recover the secured debt, namely:

a) take possession of the secured assets of the borrower including the right to transfer by
way of lease, assignment or sale for realising the secured assets:
b) take over the management of the secured assets of the borrower including the right to

transfer by lease, assignment or sale and realise the secured asset;

4 Aghion, P., Hart, O. & Moore, J., Improving bankruptcy procedure, 72(3) Washington Law University
Quarterly 849-872 (1994).
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C) appoint any person as manager, to manage the secured assets the possession of which
has been taken over by the secured creditor; or

d) require at any time by notice in writing, any person who has acquired any of the
secured assets from the borrower and from whom any money is due or may become
due to the borrower, to pay the secured creditor, so much of the money as is sufficient
to pay the secured debt.

Section 13(13) imposes prohibitions on a borrower to lease, sell or transfer any of the secured

assets after receiving notice of the secured creditor.

The securitisation or reconstruction company, upon attaining the status of a secured creditor,
may seek the support of the Chief Metropolitan Magistrate or District Magistrate in the
process of acquiring possession of the secured assets in accordance with Section-14 of the
Act. In the event that a secured creditor takes control of a borrower's business or company,
resulting in the appointment of a new board of directors or administrator, it is established
that, regardless of any conflicting provisions in existing contracts or applicable laws, no
managing director, director, manager, or individual responsible for the management of the
borrower's business shall receive any compensation for the loss of office or for premature

termination as stipulated by this Act.>

Section 17 of the Act gives the first appellate authority to the DRT (having jurisdiction). Any

aggrieved party, even the borrower, may prefer an appeal within 45 days from date when any
measure has been taken under section 13 of the Act. Any person aggrieved by any order
made by the Debts Recovery Tribunal under section 17 may prefer an appeal to Debts
Recovery Appellate Tribunal within 30 days from the date of receipt of the order of the Debts
Recovery Tribunal. So, DRAT has the second appellate authority here.

If the DRT or Appellate Tribunal as the case may be on an appeal filed under Section 17 or
18 holds the possession of secured asset by the secured creditor as wrongful and directs the
secured creditor to return such assets, the borrower shall be entitled to payment of such

compensation and costs as may be determined by such Tribunal or Appellate Tribunal.®

5 Aghion, P., Hart, O. & Moore, J., The Economics of Bankruptcy Reform, 8 Journal of Law, Economics and
Organization 523-546 (1992).
& Altman, E., Corporate Financial Distress: A Complete Guide to Predicting, Avoiding, and Dealing with
Bankruptcy, John Wiley & Sons (1983).
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The Debts Recovery Tribunal (Financial and Administrative Power) Rules, 1997

In the exercise of the power conferred by section 36 of the RDDBFI Act, 1993, the Central

Government made these rules by notification.

a) Rule 2 defines some important terms like, Act, Tribunal and Presiding Officer.
According to the rule 3, the Presiding Officer has the same powers as are conferred
on the Head of Department in respect of:

General Financial Rules, 1963;

Delegation of the Financial Powers Rules, 1978;

Central Civil Services (Leave) Rules, 1972;

Central Civil Services (Joint Times) Rules, 1979;

Civil Services (Pension) Rules, 1972;

Central Civil Services (Conduct) Rules, 1964;

Central Civil Services (Classification, Control and Appeal), Rules, 1965; and
General Provident Fund (Central Services) Rules, 1960

The amendments made periodically and the authority exercised by the Presiding Officer

under these regulations are also subject to the constraints of directives issued by the Central

Government.

THE DEBTS RECOVERY TRIBUNAL (SALARIES, ALLOWANCES AND OTHER
CONDITIONS OF SERVICE OF THE RECOVERY OFFICER AND OTHER
OFFICERS AND EMPLOYEES) RULES, 1993

Using the authority granted by Section 7(3) r/w Sec. 36(2)(a), of the RDDBFI Act, 1993 the

Central Government has made these rules by notification. These are:

Rule 2 which defines some important terms.

The Recovery Officer of a DRT is paid with a scale of pay starting from 3,000 -
4,500.

The scales of pay of other employees are given in a schedule to the rules.

Other conditions of services i.e. leave, other allowances, provident fund etc.

The DRT (Procedure for appointment as Presiding Officer of the Tribunal) Rules, 1998
By exercising the powers exercised by sec. 4(1) r/w Sec.36(2)(e) of the RDDBFI Act, 1993,

the Central Government has made these rules by notification. These are:

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

a) Rule 2 which defines some important terms

b) A selection committee will pick the Presiding Officer.

c) A Presiding Officer must be deemed medically fit by the Central Government's
Medical Board, or by any other comparable body.
Reservation, age relaxation, and other concessions for SC, ST or other Backward
groups, Ex-Servicemen may be made by the Central Government.
Before taking office, the Presiding Officer shall take and subscribe the oath of office

and secrecy set down in the annexure to these regulations.

DRAT Rules/Regulations
The Central Government by exercising powers provided under different provisions of the
RDDBFI Act, 1993 has made many rules, regulation, through Gazette notifications to run

successfully the Debts Recovery Appellate Tribunal. The important rules are:

. The DRAT (Procedure) Rules, 1994.

. The DRAT (Salaries, Allowances and other terms and conditions of service of Presiding
Officer) Rule, 1993.

. The DRAT (Salaries, Allowances and other conditions of Service of the Officers and
employees) Rules, 1993.

. The DRAT (Financial and Administrative Power) Rules, 1997.
DRAT (Procedure for appointment as [Chair person] Officer of the Tribunal) Rules,
1998.

Need for the Code
The primary objective of current bankruptcy laws and financial debt restructuring acts is not

the liquidation and termination of insolvent entities, but rather the revitalization of financial

assets and the gradual rebuilding of the financial standing of individuals facing monetary
challenges, in order to facilitate their recovery and business operations. In certain
circumstances, it is considered a criminal offence for a business to continue operating in the

commercial sector while being financially ruined, according to bankruptcy regulations. ”

What’s New in the Code
Any entity in India, whether a person or a corporation, can file for bankruptcy protection

under this law, which is called the Indian Bankruptcy Code (IBC, 2016). The rules governing

"Altman, E. & Hotchkiss, E., Corporate Financial Distress and Bankruptcy, 3rd ed., Wiley Finance, Hoboken,
NJ (2006).
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the liquidation and insolvency of corporations took effect on December 1, 2016. The
regulations pertaining to the resolution of insolvency and bankruptcy of personal guarantors
to corporate debtors (CDs) took effect on December 1, 2019. As of the date of this
publication, provisions regarding insolvency and bankruptcy for other categories of
individuals have not yet been disclosed. The purpose of codifying insolvency law is to allow
for more coherence in the law and to enable the application of consistent and clear laws to

various stakeholders who are affected by the failure of a firm or the inability to pay debt.?
The main objectives that were kept in mind while drafting the IBC were as follows—

1. Make improvements to the process of resolving conflicts that are associated with
insolvency and bankruptcy. The IBC establishes a simpler approach that is focused on

achieving results via the resolution of all conflicts.

2. To assist in the restructuring of the dues in a manner that does not result in any of the
parties concerned suffering a loss - IBC assists in adding value to the entity, rather than just
liquifying it for the restricted purpose of satisfying the dues that are expected to be paid. In
the event that there is no other choice but to liquidate the assets of a company, the mechanism

that has been established under the IBC is also applicable in this scenario.

3. Emphasizing what is best for the business, the Insolvency and Bankruptcy Code (IBC)
promotes sustainability and effectiveness. Liquidation is not necessary; it is pursued only
when regarded most feasible. The Code differentiates apart since the main objective is to
offer perfect resolution rather than merely asset disposal. It emphasizes the need of realizing
the actual value of assets not only for creditor repayment but also for selecting the optimal
path of action for long-term company survival. Strategic and informed resolutions are made

possible by thorough analysis of the company and its assets helping the Code.

IBC, 2016 And the Rescue Culture
The IBC is a comprehensive law that specifically deals with insolvency. The IBC introduced
the resolution plan as a solution for struggling enterprises and corporate creditors. It was a

source of relief for many people. Section 5(26) of the Code provides the definition of the

word resolution plan.

8 Andrade, G. & Kaplan, S., How costly is financial (not economic) distress? Evidence from Highly Leveraged
Transactions that Became Distressed, 53(5) The Journal of Finance 1443-1493 (1998).
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The Insolvency and Bankruptcy (Second Amendment) Act clarified the inclusion of
corporate resolution plans in the resolution plan, emphasized the importance of financial
creditors in asset distribution proposed by the resolution applicant, and specified the impact
of the resolution plan on all legal aspects. A major achievement for the Corporate Debtors
and Resolution Applicants was when the amendment specified that if the resolution plan
considers restructuring the corporate debtor through merger, amalgamation, or demerger, the
corporate debtor is not obligated to comply with the Merger Framework outlined in the
Companies Act 2013 and its associated Rules. One major concern in implementing
Resolution Plans is dealing with conflicting financial creditors. According to Section 30(4) of
the Code, a goal plan must be approved by sixty-six percent of the democratic fraction of the
financial creditors to be accepted by the Adjudicating Authority.

The Insolvency and Bankruptcy Board of India's regulations from 2016 defined dissenting
financial creditors as financial lenders who have voted against the resolution plan approved
by the committee of creditors.® The Insolvency and Bankruptcy Board of India amended the
Insolvency Resolution Process for Corporate Persons Regulations, 2016 to include financial
creditors who abstained from voting in support of the resolution plan as dissenting financial
creditors. The Insolvency and Bankruptcy Board of India, through its circular dated
September 14, 2018, clarified that financial creditors who are not part of the Committee of
Creditors do not have voting rights. Therefore, they cannot be classified as either opposing or
dissenting creditors when it comes to approving a resolution process. All specialists,
including the Adjudicating Specialists (NCLT/NCLAT), the regulatory authority (IBBI), and
the members, aim for a seamless approval and implementation of the Resolution Plan. The

latest IBBI bulletin states that IBC operates as a market system where global entities compete

to provide the highest value for the company through a resolution plan. The goal plans have

produced approximately double the liquidation value.

The 2019 Amendment

The Insolvency and Bankruptcy Code (Amendment) Act, 2019 introduced two provisos to
Section 12(3) of the Code, mandating that the Corporate Insolvency Resolution Process
(CIRP) be completed within a maximum of 330 days. This period includes: (a) the standard
180-day CIRP timeline, (b) a one-time extension of up to 90 days granted by the

°Armour, J., Menezes, A., Uttamchandani, M. &Zweiten, K.V., How Creditor Rights Affect Debt Finance, in
Dahan, F. (ed.), Research Handbook on Secured Financing in Commercial Transactions, Elgar Publishing
(2015).
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Adjudicating Authority, and (c) the time consumed in legal proceedings related to the
insolvency process. The inclusion of judicial delays within the 330-day cap was intended to
expedite resolution and preserve asset value, aligning with timelines observed by other

regulatory bodies such as the Competition Commission of India (CCI).

However, failure to conclude the CIRP within this timeframe would automatically lead to
liguidation—a consequence that may not be in the best interest of stakeholders. The rigidity
of this deadline faced criticism, as it did not account for delays beyond the control of the
parties involved. This issue came to the forefront in the landmark Essar Steel case, where the
Supreme Court clarified that although the 330-day timeline is mandatory in principle, the
Adjudicating Authority may allow extensions in cases where delays are attributable to
pending legal proceedings or systemic inefficiencies. This interpretation aimed to balance

procedural discipline with fairness to stakeholders and the corporate debtor.°

IMPACT OF IBC ON CORPORATE DEBT

Corporate debt resolution is long a top issue for the Indian government since a rise in

financially challenged businesses can have a cascading impact on economic growth. Added
after 1985, statutory systems serve to ease financial crisis. Starting with the Sick Industrial
Companies (Special Provisions) Act, 1985, then laws including the Recovery of Debts Due to
Banks and Financial Institutions Act, 1993, and the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002, several frameworks were
developed. But as non-performing assets (NPAs) keep rising, these projects yielded minimal
benefits. Approved was the Insolvency and Bankruptcy Code, 2016 (IBC), reversing NPAs
and streamlining debt collecting. But over time, concerns regarding the IBC's effectiveness

have emerged—particularly with regard to recovering due amounts for government agencies.

The poor recovery of state resources, which are quite crucial for funding public welfare,

generates major problems. Shortfalls in tax collecting strongly influence the state's power to
redress social injustices and safeguard fundamental rights related with food, healthcare,
shelter, and other basic needs of poor populations. This paper aims to examine legislative
developments on NPAs and tax recovery in India from a critical point of view.!* In recent
years, the Indian economy has witnessed a paradigm shift in its approach to corporate debt

resolution with the introduction of the Insolvency and Bankruptcy Code (IBC) in 2016. The

10 Baird, D. G. & Rasmussen, R. K., Chapter 11 at Twilight, 56(3) Stanford Law Review 673-700 (2003).
11 Baird, D. G. & Bernstein, D. S., Absolute priority, valuation uncertainty, and the reorganization bargain, 115
Yale Law Journal 949-950 (2006).
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IBC represents a watershed moment in India’s legal and economic landscape, aiming to
provide a time-bound and efficient framework for resolving corporate insolvency and
revitalizing distressed businesses. This legal article seeks to critically analyze the impact of
the Insolvency and Bankruptcy Code on corporate debt resolution in India, exploring its
achievements, challenges, and future prospects. The genesis of the Insolvency and
Bankruptcy Code can be traced back to the pressing need for a robust insolvency framework
that addresses the longstanding deficiencies of the erstwhile laws governing corporate
insolvency and debt recovery. Prior to the enactment of the IBC, the insolvency regime in
India was fragmented, protracted, and plagued by inefficiencies, leading to significant delays

in debt resolution, erosion of asset value, and systemic risks in the financial sector.

SUCCESSES AND CHALLENGES OF CORPORATE INSOLVENCY RESOLUTION
UNDER THE IBC:

The corporate insolvency resolution process (CIRP) under the Insolvency and Bankruptcy
Code (IBC) has demonstrated notable successes in expediting debt resolution while facing
significant challenges. One of the key successes of the CIRP is its ability to provide a time-
bound and transparent mechanism for resolving corporate insolvency, leading to the recovery

of significant amounts of debt and the revival of distressed businesses.

INTERPLAY BETWEEN THE CODE AND FREEDOM UNDER CONTRACTUAL
ARRANGEMENTS

According to customary business practise in India, parties add language in contracts allowing
them to end the agreement if the other party (a corporate debtor) files for ruination under the
applicable laws. The practical impact of such a clause, however, is that the corporate debtor

loses a lot of value each time a termination occurs on the aforementioned ground.

Supreme Court's Approach

In the recent case of Gujarat Urja Vikas Nigam Limited v. Mr. Amit Gupta &Ors??. (the

The Supreme Court of India was given the opportunity to rule on the aforementioned case,

known as the Gujarat Urja Case A power purchase agreement (PPA) exists between Gujarat
Urja Vikas Nigam Limited (GUVNL?®) and Astonfield Solar (Gujarat) Private Limited
(Astonfield). GUVNL was given the option by the PPA to terminate Astonfield's corporate

LZAIRONLINE 2021 SC 123
BGujarat Urja Vikas Nigam Limited
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insolvency resolution procedure, or CIRP. Because of this, GUVNL issued the notice of
termination in line with the terms of the PPA when CIRP was initiated against Astonfield.
This notice was contested before the National Establishment Law DRT (NCLT) **by the
resolution expert assigned to defend Astonfield. The NCLT delayed the PPA's expiration on
the basis that the Code's provisions supersede the PPA in line with Section 238.

The National Establishment Law Appellate DRT (NCLAT) *>determined that Astonfield
would vanish from existence if the PPA were to be terminated in light of the CIRP being filed
against it, and so dismissed GUVNL's appeal against the aforementioned NCLT order. This
prompted GUVNL to file a second appeal with the Supreme Court of India, requesting a
ruling on two primary matters: (i) whether the appellant's right to terminate the PPA in line
with the PPA's termination clause is covered by the Code, and (ii) whether the
NCLT/NCLAT can exercise jurisdiction under the Code over disputes arising from contracts
like the PPA.
Only in this particular case did the Supreme Court take advantage of this opportunity to

elucidate the parties' contractual rights regarding the application of the Code.

The Developing Jurisprudence

In the Gujarat Urja Case and other factual matrices, Contractual freedom cannot be generally
violated, according to the Supreme Court. By doing this, the court sought to achieve a
significant compromise between the parties' contractual freedoms (such as their ability to

insert a termination clause) and the Code's goals.

Most importantly, a distinction needs to be made between termination endangering the
corporate debtor's ability to continue operating as a going concern and termination diluting
some value of the corporate debtor in order to avoid over generalizing the Court's decision in
this case to all cases of interference with contractual freedom. Contrary to the former, where
the Code cannot be permitted to supersede contractual freedom and the resulting right to

termination, the latter allows it.

As in this instance, allowing termination of the PPA—the only contract that brings monetary

benefit to Astonfield—would have been nothing short of a death blow for the establishment
and would have undermined the purpose of the Code. Given the unique factual matrix of the

case, it is pragmatistically inferred that the Supreme Court's conclusion was unique. By

“National Establishment Law DRT
>National Establishment Appellate Law DRT
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upholding the integrity of former domestic laws and domestic committee findings on the
Code, the Gujarat Urja Case's judgment has not only brought it into line with judicial rulings
in other nations such as the United Kingdom, United States of America, France, Singapore,
etc. The Gujarat Urja Case's conclusion is supported by the UNCITRAL Legislative Guide
on Insolvency Law's **chapter on Treatment of Assets on Commencement of Insolvency (Ch.
I, Part Two)*, which also matches Indian legal precedent with best practices from around
the world.

'Value maximisation' is acknowledged by insolvency administrations worldwide as the
primary and sacred objective of insolvency resolution. The fundamental aim of insolvency
resolution is also acknowledged in Indian jurisprudence. Numerous landmark rulings by
Indian courts emphasise the necessity of reviving a debtor, relegating annulment to the final
option.3. With constant focus on the clean slate idea as the secret to a debtor's recovery,
India’s laws governing the handling of claims and the removal of liabilities in an insolvency

resolution are now well established.

The treatment of executory contracts in insolvency, on the other hand, is a significant aspect
of insolvency resolution that frequently conflicts with the aforementioned principles of
revival, value maximisation, and clean slate. It is generally acknowledged that the
management of executory contracts is among the most intricate and consequential facets of

insolvency resolution.®

Executory contracts are defined as those in which the performance, excluding payment, is
still unfinished at the moment the insolvency petition is filed. Conversely, contracts that are
considered executed have been completely fulfilled by all involved parties, leaving no
unfulfilled or possible obligations that are due under the terms of the agreement. At times, the
debtor's revival may become unfeasible due to the obligation to perform such executory

contracts. An illustration of this can be seen in the severe monetary strain that power

distribution companies in India are experiencing; this is largely attributable to costly and

lengthy power purchase agreements. In other instances, where pre-insolvency breaches of
such contracts would have entitled the opposing party to termination, the debtor's revival may

depend on the continuance of the benefits derived from such contracts. Therefore, in order to

16 UNCITRAL Legislative Guide on Insolvency Law's

7 Treatment of Assets on Commencement of Insolvency

8Rochelle W., Feder G., “Unauthorized Sales of a Debtor's Property: The Rights of a Purchaser
Under Section 549 of the Ruination Code (1983) 57 Am. Bankr. L.J. 23
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successfully resolve a debt, it would be necessary to either maintain the value of
advantageous contracts or deny burdensome ones.9 In order for the debtor to be effectively
resolved, these circumstances necessitate a delicate equilibrium between the established
principles of contract law and the unique advantages of an insolvency regime. Hence, it is
imperative to achieve a harmonious equilibrium between the policy objectives and public

interest in insolvency resolution and the contractual rights of the parties involved.*®

EXECUTORY CONTRACTS

Contracts that have not yet been fully performed—that is, without payment—as of the filing
of the insolvency petition are considered executory. Sometimes the requirement to carry out
these executory obligations makes the debtor's rebirth impractical. The continuation of the
benefits received from such contracts may be necessary for the debtor's revival in other
situations where pre-insolvency violations of such contracts would have entitled the opposing
party to termination. Therefore, it's important to strike a balance between the contracts'
autonomy and the insolvency regime's policy objectives when it comes to executory
contracts. This is due to the fact that a debtor's effective resolution requires either upholding

the value of beneficial contracts or rejecting onerous obligations. >

EXECUTORY CONTRACTS IN INSOLVENCY - RELEVANCE AND SCOPE

In a general sense, a executive contract denotes a contractual agreement in which the
fulfilment of the obligations is still pending. Executory contracts can be classified as a type of
hybrid property due to the fact that the obligations stipulated within the contracts would be

considered the debtor establishment's property, while the rights granted under the contracts

would amount to claims against the debtor establishment. Furthermore, these obligations and

rights are intricately connected, such that the exercise of the rights stipulated in the contract
would invariably require the acceptance of the responsibilities outlined in the contract.
Consequently, the process of ascertaining the worth of executory contracts is considerably
more complex than that of other properties and claims, as it necessitates the evaluation of
both the costs associated with assuming obligations and the profits obtainable from the

realisation of rights.

Bwilliam J., “The Fallacies Of Contemporary Fraudulent Transfer Models As Applied In Inter-
corporate Guaranties: Fraudulent Transfer Law As A Fuzzy System (1994) 15 Cardozo L. Rev
1403

20Zaretsky B., “Fraudulent Transfer Law As The Arbiter Of Unreasonable Risk (1995) 46 S. C.
L. Rev. 1165
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US EXPERIENCE IN DEFINING EXECUTORY CONTRACTS

The definition of executive contracts is not provided in the Ruination Code; however,
American ruination law has extensively studied the extent of these types of agreements.
Section 365 of the Ruination Code is titled Executive contracts and unexpired leases. A
executive contract or unexpired lease may be accepted or rejected by the insolvent or trustee,
subject to further limitations outlined in Section 365 of the Ruination Code and pending court
approval. According to the idea outlined in Section 365, the trustee or the debtor should be
able to refuse to carry out onerous contracts while taking advantage of onerous contracts. In
this framework, the courts were tasked with defining executive contracts and deciding which
contracts qualify for the powers conferred by section 365. Consequently, several perspectives

and interpretations concerning the importance of executory contracts emerged.*

In defining executive contracts, courts in the United States have non-fictionally applied
Countryman's definition, as it is colloquially referred to. As proposed by Professor Vern
Countryman, executory contracts are defined as agreements in which both the ruination and
the other party's obligations remain unperformed to the extent that the failure of either party

to fulfil their responsibilities would amount to a material breach excusing the performance of

the other. The criterion for assessing the enforceability of a contract is defined as the material

breach test, which centres on the identification of significant unfulfilled obligations by both
parties that, if neglected, would amount to a material violation of the agreement. As a result,
The Countryman's definition functions as a gating mechanism, requiring a contract to satisfy
the threshold requirement of ‘executrices' before it can be deemed amenable to assumption or
rejection under section 365. Although it may appear uncomplicated, the necessity of a
material infraction of obligations has caused ambiguity regarding its implementation in
complex contractual arrangements. As an illustration, option contracts would not meet
Countryman's criteria for a executive contract, as the non-execution of the option would not
be considered a significant breach. Contracts in which only unilateral obligations remain to
be performed, such as non-compete agreements in which only one party has outstanding
obligations under the agreement, would also be excluded from Countryman's definition.

Considering the insufficiency of Countryman's definition to encompass specific types of

Aworthington  S., “Making sense of arguments about the anti-deprivation rule (2011) 8 (1)
International Corporate Rescue 29
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contracts and the incongruities in its implementation, Professor Jay Wesbrook put forth a

functional approach to executory contracts.?
UK’S APPROACH TO DEFINING EXECUTORY CONTRACTS

As opposed to the US, the UK has adopted a limited approach to executory contracts by
dealing with only one type and category of executory contracts, i.e., ‘onerous contracts.
Section 178 of the UK Insolvency Act?grants Liquidators the authority to disclaim onerous
property without judicial authorization. The definition of onerous property includes the
following: (a) any contract that does not generate a profit, and (b) any other establishment
property that is not easily or profitably tradable, or that has the potential to create a monetary

obligation or require the performance of another onerous task.

The Liquidator must prove that a contract imposes an unreasonable burden before
disclaiming it. In the SSSL Realisations case, the UK Court of Appeal interpreted onerous
property to mean unprofitable contracts that have the following characteristics: (a) they place
continuous monetary obligations on the debtor without any benefit in return and to the
detriment of creditors; (b) they may result in future liabilities; and (c) they obstruct the
debtor's annulment through long-term obligations. It should be noted that the Liquidator was

the only party to receive the previously described right to reject onerous contracts; the

Administrator did not receive this capacity during the administration process. Therefore,

unlike the American regime, the British administration has taken a limited and cautious

approach to executory contracts.?*

ASSUMPTION OR REJECTION OF EXECUTORY CONTRACTS

Maximising the value of the debtor's assets is the main objective of any regime for handling
ruination cases. One important tool used in insolvency resolution to achieve this goal in some
jurisdictions is the acceptance of lucrative contracts and the rejection of burdensome ones.
Certain jurisdictions have put in place procedures that allow the trustee or the Resolution
Professional (RP) to release themselves from obligation in the event that one of the parties
performs onerous contracts that would significantly deplete the debtor's assets. Contracts that

benefit the debtor, however, might be taken on.

2Rand W., “In Re Kaiser Steel Corporation: Does Section 546(e) Of The Ruination Code Apply
To A Fraudulent Conveyance Made In The Form Of An LBO Payment? (1992) Fordham Urb.
LJ. 87

BUK  Insolvency Act

%Roy Goode, “Flip Clauses: The End Of The Affair? (2012) L.Q.R. 171 Sack J., “Adequate
Protection (1985) 2 Bankr Dev. J. 21
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While the UK Insolvency Act does not specifically address assumption and rejection of
contracts during administration, it is possible to apply similar principles to the administration
process by examining how onerous contracts are handled during annulment under the UK
insolvency regime. Section 362 of the Ruination Code of the United States governs the
acceptance or rejection of executory contracts.”implements an automatic halt on the
termination of executory contracts upon the filing of a petition for ruination. A ruination
petition files a stay on any action to obtain possession of property of the estate or property
from the estate or to exercise control over property of the estate, as stated in section 362(a) of
the Ruination Code?¢. Additionally, section 541(a) of the Ruination Code defines estate as all
legal or equitable interests of the debtor in property as of the commencement of the case.*’ As
previously mentioned, executory contracts are considered a hybrid property in which the
debtor owns the rights granted under the contract. As a result, US courts have deemed
contracts to be property under section 541(a) of the Ruination Code *®and extended the
automatic stay granted under section 362(a) **to executory contract termination. The
automatic stay on the termination of executory contracts permits the trustee or debtor, as
applicable, to petition the court for permission to assume or disclaim the executory contract.

In this context, it is crucial to comprehend the modalities and consequences of assumption

and rejection as well as their true natures in the United States.

Meaning of assumption and rejection of executory contracts

Scholarly view states that filing for ruination under the Ruination Code creates an
autonomous and separate entity called the ruination estate from the debtor. Assumption or
rejection of an executory contract can thus be understood as a decision made by the trustee or
debtor-in-possession over whether to accept or reject the debtor's contracts. To put it simply,
assumption indicates that the ruination estate has chosen to enter into the debtor's contract on
behalf of the debtor, whereas rejection indicates that the estate has decided not to participate

in the debtor's contract.3°

ZSection  362,Ruination Code

%Section 362(a), Ruination Code

Z’section 541(a), Ruination Code

ZBsection 541(a), Ruination Code

29 Section 362(a), Ruination Code

%McCormack G, “Swelling Corporate Assets: Changing What is on the Menu (2006) 6(1)
J.C.LS.I 39
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Considering that the ruination estate's rejection of an executory contract is restricted to
unfulfilled contractual obligations and has no bearing on rights and liabilities that have
already been incurred, this rejection does not amount to rescission or termination of the
agreement; rather, it merely authorises a breach of contract. The US National Ruination
Review Commission had made the following statement regarding this: Rejection does not
serve as an avoidance power separate from the express avoidance powers specified in the
Ruination Code. Nor does it terminate the parties' rights or nullify, rescind, or vaporise the
contract. In order to give conceptual clarity regarding the range of expectations for contract
rejection and assumption, the US National Ruination Review Commission advocated
replacing the terms rejection and assumption with election to perform and election to

transgress, respectively.

The ways in which denial and assumption operate According to the Ruination Code, either
the trustee or the debtor may accept or reject the execution of an executory contract: (a) with
the consent of the court following notice and an opportunity for the counterparty to be heard;
or (b) upon approval of the reorganisation plan that calls for the execution of such a contract.
Furthermore, in compliance with subsection (1) of section 365, the court has the authority to
assume an executory contract in cases where the trustee or the debtor meets the following
requirements: (a) corrects defaults or offers a sufficient assurance that they will be corrected;
(b) reimburses counterparties for any monetary losses incurred due to defaults; and (c)
guarantees the fulfilment of future contractual obligations. Therefore, in the context of the
United States, the trustee or debtor is regired to provide compensation for any prior default in

addition to correcting defaults and ensuring that future commitments are fulfilled.3!

Nevertheless, in accordance with subsection (D) of section 365(b)(2)3?, neither the trustee nor

the debtor is obligated to remedy a penalty provision pertaining to default that results from

failing to comply with a non-monetary contractual obligation.61 Furthermore, it has been

established by US courts that non-monetary obligations that are deemed non-material and
incurable on the basis of impossibility do not hinder the debtor's capacity to enter into a
contractual agreement. Conversely, in the event that a trustee or debtor declines an executory
contract, they are essentially indicating that they do not wish to be bound by the contract's

unfulfilled obligations. The counterparty's sole recourse upon contract rejection is to pursue

%lRoy Goode, “Flip Clauses: The End Of The Affair? (2012) L.Q.R. 171 Sack J., “Adequate
Protection (1985) 2 Bankr Dev. J. 21
%2 5.365(h)(2), Ruination Code

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

contractual damages against the ruination estate on the grounds of breach of contractual
obligations.

A violation of contract results from the refusal to execute an executory contract; this breach is
considered to have occurred immediately prior to the commencement of ruination.64
Contravention of assumptions in contracts Certain exceptions are specified in Section 365(c)
of the Ruination Code*3. These exceptions prohibit the debtor or trustee from assuming or
assigning executory contracts, including the following: (a) contracts where the applicable law
exempts a party other than the debtor from accepting or delivering performance to an entity
other than the debtor or debtor-in possession, and that party declines to consent to the

assumption or assignment of the contract;**

In regard to (a), it is specified that contracts concerning non-exclusive patents, trademarks,
personal services, partnerships founded on personal trust, and the like are encompassed by its
scope, given that the relevant legislation prohibits the assignment of such contracts without
consent. In regard to (b), the policy justification for prohibiting the assumption of such
contracts is clear: a party to a transaction that relies on the debtor's monetary strength should
not be obligated to provide the debtor with additional credit in the form of lease financing,
discount notes, or loans. Academics contend that the exemption granted for financing
contracts is warranted, given that the Ruination Code establishes an all-encompassing
framework for the insolvent to secure financing after the petition has beenfiled.

Rejection or partial assumption is not permitted. Upon entering into an executory contract,

the debtor becomes fully obligated to fulfil all the obligations and perform the totality of the

contract as specified in the contract. Additionally, the Ruination Code stipulates that all prior
defaults, including monetary defaults, must be cured at the time of assumption, and that the
counterparty must be guaranteed the fulfilment of future obligations. Consequently, partial
acceptance or rejection of the contractual obligations is not permissible. When an executory
contract is formed from a collection of interconnected agreements, the trustee or the debtor
shall have the obligation to accept or deny each agreement in its entirety. Available period of
time to accept or reject executory contracts Chapter 7 of the Ruination Code stipulates that

the trustee is granted a period of sixty days from the date of ruination commencement to

335.365(c), Ruination Code
¥McGee A., Scanlan G., “Section 127 Insolvency Act 1986: Practical problems in its application
(2004) Comp. Law 102
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decide whether to assume or reject the contract. Failure to do so will result in the contract
being considered void.

In the event of reorganisation under Chapter 11 of the Ruination Code, a decision about the
acceptance or rejection of the contract must be made before the plan is confirmed. The plan
must be submitted by 122 days' deadline. However, the court has the authority to mandate
that the trustee or the debtor provide the decision in a shorter amount of time at the
counterparty's request. The relevant date for determining the sixty-day timeframe is the date

on which a Chapter 11 case is transformed into a Chapter 7 case.®

Effect of assumption and rejection of contracts

As previously mentioned, in the event that an executory contract is assumed, the estate will
bear the responsibility for fulfilling the entirety of the contract. Any obligations that arise as a
result of this will be classified as administrative expenses according to section 503(b) of the
Ruination Code.

These  obligations  will be given precedence over other obligations.
Conversely, in accordance with subsection (g) of section 365 of the Ruination Code®, the
claim for contractual damages against the ruination estate for non-performance of contractual
obligations shall be regarded as an unsecured, pre-petition claim, since the contract rejection
is presumed to have occurred immediately preceding the commencement of insolvency.
Moreover, it is widely accepted by the courts that any claim resulting from a solvent
counterparty's performance of a contract between the time the ruination petition is filed and
the date the decision regarding the contract's assumption or rejection is rendered will be

considered an administrative expense.

The following policy arguments are typically argued, on the assumption of an executory
contract, for recognising all liabilities under the contract—including prepetition liabilities—
as administrative expenses:

() In the context of a debtor-in-possession system, a debtor may strategically file for

voluntary ruination in order to avoid pre-petition liabilities;

®Milman D., Rebecca Parry, “Transaction Avoidance Provisions in Corporate Insolvency: An
Empirical Study (2008) 14 (5) IL & P 280
%5.365(g), Ruination Code
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(i) The counterparty, which is responsible for fulfilling future obligations upon contract
assumption, should receive fairness compensation for past obligations; and

(iii) Consequential damages could arise if previous defaults are not addressed.
Agreements that are not cancelled or accepted Certain executory contracts may be excluded
from Chapter 11 cases because the US ruination code places a positive responsibility on the
trustee or the debtor to accept or reject executory contracts.

US courts have applied the 'rode through' theory in these kinds of cases to decide whether the
executory contract survives the ruination affairs. Executory contracts are effectively

guaranteed to be accepted unless specifically rejected by the 'riding through' theory.

Standard of proof

The proof standard applicable when assuming or rejecting contracts is not explicitly
delineated in the Ruination Code. The judiciary has established two distinct criteria—the
'burdensome’ test and the 'business judgement' test—to ascertain whether a decision to
assume or reject contracts is correct. Although the ‘burdensome’ test has been employed by a
minority of courts, the 'business judgement' test has been utilised by the majority.
Establishing whether the estate will benefit from the contract's rejection or assumption
satisfies the business judgement requirement. Effectively, excellent business judgement is
required of the trustee or debtor in order to maximise the benefit that the estate derives from
its contractual obligation. Conversely, the burdensome test necessitates evidence indicating
that contract performance will lead to monetary losses; therefore, it ought to be rejected. As a
consequence, a contract cannot be rejected solely on the basis that an alternative arrangement
is more profitable; rather, it is necessary to establish a higher threshold for the assumption of

contract resulting in a net loss, as stipulated by this test. One could contend that the business

judgement test aligns with the provisions of the Ruination Code, given that the latter's

language does not impose any limitations on the debtor's or trustee's authority to decline an
executory contract, with the exception of court approval. In addition, the business judgement
rule empowers the trustee to optimise the estate's value. Hence, it is apparent that the
insolvency regime in the United States offers a comprehensive mechanism to facilitate the
acceptance or rejection of executory contracts.
Assumption of executory contracts by the debtor seems to pose less of a moral hazard from a

policy standpoint, given that past defaults are completely cured and past dues are paid in full.
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However, it seems that the criterion for rejecting executory contracts is more rigorous, as it is
determined by whether either the 'burdensome' or 'business judgement' diagnostic tests are
met. Alternatively, stated, it is possible to assert that executory contracts cannot be assumed

without a remedy, and executory contacts cannot be rejected without careful examination.

RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS
(RDDBFI)

SICA failed to achieve the expected outcomes, resulting in creditors being unable to recover
their owed amounts. The process of recovery experienced delays in obtaining a final decree
from the courts regarding civil suits. The need of the hour was to find out such scheme
through which the overdues of financial institutions could be realized. The government had
set up a committee under Omkar Goswami that worked on the suggested reforms in
insolvency and bankruptcy framework. Creditors were encountering significant challenges in
their efforts to recover outstanding amounts from debtors due to spurious design of SICA and
it took almost years for court to give a decree on civil suits [Pan2016]. This was very much
reflected in the preamble of the Goswami Committee, There are sick companies, sick banks,
ailing financial institutions and unpaid workers. But there are hardly any sick promoters.
There lies the heart of the matter. The committee recommended for setting up of special
recovery tribunals with which would facilitate faster adjudication of such matters by keeping
the process short. After recommendations of the committee, the RDDBFI, 1993 act was

introduced in the parliament. Under this act, in order to speed up the recovery process banks

could file an application for recovery of their dues before a specially constituted DRT asking

for ‘Certificate of Recovery’. Aside from being able to arrest or imprison the debtor, the
DRTs also have the authority to order the sale of the debtor's assets to repay the obligation.
As time went on, the RDDBFI's performance slowed down while dealing with powerful and
large borrowers since SICA had precedence. Due to very slow disposal of cases, the DRTs

very soon became overburdened.

ROLE OF CREDITORS AND INSOLVENCY PROFESSIONALS IN DEBT
RESOLUTION:

In the realm of debt resolution under the Insolvency and Bankruptcy Code (IBC), creditors
and insolvency professionals (IPs) play pivotal roles in driving the process forward.
Creditors, including financial institutions, operational creditors, and asset reconstruction
companies, actively participate in the insolvency resolution process by submitting claims,

evaluating resolution plans, and voting on proposed resolutions. Their coordination and
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cooperation are essential for ensuring the success of the resolution process and maximizing
value for all stakeholders. Insolvency professionals, on the other hand, serve as
intermediaries between the debtor and creditors, overseeing the day-to-day management of
the insolvency proceedings. They are responsible for managing the assets of the insolvent
company, facilitating negotiations between stakeholders, and implementing the approved
resolution plan. IPs bring expertise and objectivity to the resolution process, ensuring
compliance with legal requirements and promoting fair and transparent proceedings.
Together, creditors and IPs form the backbone of the debt resolution mechanism under the
IBC, driving efficiency, transparency, and accountability in corporate insolvency

proceedings.

LEGAL AND REGULATORY DEVELOPMENTS SHAPING CORPORATE DEBT
RESOLUTION

Legal and regulatory developments have played a crucial role in shaping the landscape of
corporate debt resolution under the Insolvency and Bankruptcy Code (IBC). Amendments to
the IBC, regulations issued by the Insolvency and Bankruptcy Board of India (IBBI), and
landmark judicial decisions have significantly influenced the efficacy and efficiency of the
insolvency resolution process. These developments have addressed key issues such as
admission criteria, timelines for resolution, rights of stakeholders, and procedural

requirements, thereby enhancing the clarity, consistency, and predictability of the insolvency

framework. Moreover, ongoing debates and policy considerations surrounding the evolution

of the IBC framework, such as the balance between creditor rights and debtor protection, and
the need for continuous reforms, underscore the dynamic nature of the regulatory

environment and its impact on corporate debt resolution in India.

IMPACT OF EXTERNAL FACTORS ON CORPORATE DEBT RESOLUTION
UNDER THE IBC:

External factors exert significant influence on corporate debt resolution under the Insolvency
and Bankruptcy Code (IBC), shaping the effectiveness and outcomes of insolvency
proceedings. Economic downturns, regulatory changes, and global events like the COVID-19
pandemic can profoundly impact the financial health of businesses, leading to increased
instances of insolvency filings and challenges in debt resolution. During economic
downturns, businesses may face liquidity constraints and declining revenues, exacerbating
their financial distress and necessitating insolvency proceedings. Regulatory changes, such as

amendments to the IBC framework or modifications in sector-specific regulations, can alter
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the legal landscape and procedural requirements governing insolvency resolution. The
COVID-19 pandemic has introduced unprecedented challenges to corporate debt resolution,
disrupting supply chains, reducing consumer demand, and impairing the ability of businesses
to meet their financial obligations. Regulatory interventions, including moratorium
extensions, relaxation of filing requirements, and stimulus measures, have been implemented
to mitigate the adverse effects of the pandemic on insolvency proceedings. Addressing the
impact of external factors on corporate debt resolution under the IBC requires adaptive
responses from regulators, policymakers, and stakeholders to ensure the resilience and
effectiveness of the insolvency framework in navigating uncertain economic and regulatory

environments.

CONCLUSION

In conclusion, the impact of external factors on corporate debt resolution under the
Insolvency and Bankruptcy Code (IBC) underscores the dynamic and interconnected nature
of the insolvency ecosystem. Economic downturns, regulatory changes, and global events
like the COVID-19 pandemic can significantly influence the outcomes of insolvency
proceedings, shaping the ability of businesses to resolve their debt and emerge as going

concerns. While external factors pose formidable challenges to corporate debt resolution,

they also provide opportunities for innovation, adaptation, and resilience. Regulatory

interventions and policy responses, such as moratorium extensions and stimulus measures,
have been instrumental in mitigating the adverse effects of external shocks on insolvency
proceedings, highlighting the importance of proactive governance and stakeholder
engagement in safeguarding the integrity and effectiveness of the insolvency framework.
Moving forward, addressing the impact of external factors on corporate debt resolution
requires a multifaceted approach, encompassing regulatory reforms, capacity-building
initiatives, and collaborative efforts among stakeholders to foster a resilient and adaptive

insolvency ecosystem that can withstand and navigate future uncertainties.
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