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CHANGES IN NEW CRIMINAL LAWS BHARATIYA NYAYA SANHITA 

(BNS), 2023- A SHIFT FROM COLONIAL LAW 

- S M Adnan Hussain1  

MAJOR CHANGES BROUGHT IN THE BNS 2023 

The main object of the Bharatiya Nyaya Sanhita, 2023 was to 

get India legal system free from the colonial influence deep-

rooted in our judicial structure. To fulfil this object the 

new substantive law has made several major and minor changes 

despite the fact that more than ninety percent provisions of 

the Indian Penal Code, 1860 have been retained in the BNS, 

2023. Changes made or new provisions added in the BNS have 

gone through scrutiny by various luminaries of legal 

fraternity as it having been passed when 144 

parliamentarians, members of both houses, were suspended over 

a different issue. Chief Justice of India DY Chandrachud 

praised new laws calling them a “significant step”2. 

A major change, inter alia, brought in the Bharatiya Nyaya 

Sanhita, 2023 is the insertion of the word ‘Nyaya’(Justice) 

instead of word ‘Penal’ as placed in the IPC,1860. The 

government propagated this idea with the assurance that new 

law has been drafted keeping in mind the delivery of justice 

unlike IPC, 1860 which was drafted with the intent of 

punishing. Though, this rhetoric can be good for oratory but 

                                                             
1 Student at Amity Law School, Noida 
2 Vivek Kumar, "Chief Justice of India DY Chandrachud Praises New Criminal Laws, Calls Them a 'Significant 

Step' for Justice System," India Today (Apr. 2, 2024), https://www.indiatoday.in/law/story/chief-justice-of-india-

dy-chandrachud-new-criminal-laws-modernise-justice-system-2521979-2024-04-02 (last visited Feb 10, 2025).  
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mere nomenclature, sometimes, does not do justice with the 

contents coming after the title. 

Community Service- a new punishment- The Bharatiya Nyaya like 

the IPC provides for punishments to which offenders are to 

held liable. Section 43 of the BNS, corresponding section of 

section 534 of the IPC, provides for types of punishments. The 

reformative approach to punishment should be the object of 

criminal law for sake of social justice5. As per section 53 of 

the IPC,1860 offenders could be held liable for Death, 

Imprisonment for life. Imprisonment of two descriptions, 

namely (a) rigorous and (b) simple, Forfeiture of property 

and Fine. The BNS follows its predecessor except with one 

deviation that is ‘community service’ as form punishment. 

however, it has been left at the discretion of the judge to 

decide whether to sentence the accused with community service 

or not. Persons accused of minor offence or himself being a 

minor are to be given priority while imposing community 

service. Although, days before the BNS came into effect, 

courts have been directing the accused to render community 

service. In many cases even before the BNS and after it, 

courts have imposed community service as a punishment on the 

accused.  

 Offences against woman and child- The BNS codifies 

offences against woman and child in one chapter that is 

Chapter V covering sections 63 to 99 whereas under the 

IPC,1860 they were spread over different chapters. 

However, this move can only be for the purpose of 

convenience.  

                                                             
3Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 4 
4 Indian Penal Code (Act 45 of 1860), s 53 
5Narotam Singh vs State of Punjab, AIR 1978 SC 1542. 
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 Mob Lynching- There has been a lot of talk about mob 

lynching6. Pursuant to the instructions delivered by the 

Hon’ble Supreme Court in the case of Tehseen S. 

Poonawalla v. Union of India & Others7 the BNS has 

included mob lynching as separate offence under section 

103(2) realizing the seriousness of the crime8. Though, 

section 103(2) does not explicitly mention the phrase 

‘mob lynching’ but from the language of it has used the 

legislative intent can be extracted. The said section 

clarifies that to constitute the offence of mob lynching 

minimum five persons are required who have committed 

murder acting in concert meaning thereby to achieve a 

common goal. The incident of mob lynching can happen on 

the ground of race, caste, community, sex, place of 

birth, language personal belief or any other similar 

ground.  

The mentioning of ‘or any other similar ground implies 

that list of grounds mentioned in the section is not 

exhaustive and can be extended to any similar grounds 

which may arise. All efforts to deal mob lynching 

separately was made with the motive of curbing the 

increasing social unrest. 

 Hit-and-Run offence- As figures suggest, India stands 

among most infamous nations when it comes to the 

incidents of road accident. The BNS has given more 

attention to this issue than its predecessor. Section 

106(2)9 stipulates the imprisonment of either description 

of a term which may extend to ten years, and shall also 

                                                             
6 HT Correspondent, "BNS Bill Introduces Death Penalty for Mob Lynching in Overhaul of Indian Penal Code: 

Amit Shah," Hindustan Times (Aug. 11, 2023), https://www.hindustantimes.com/india-news/bns-bill-introduces-

death-penalty-for-mob-lynching-in-overhaul-of-indian-penal-code-amit-shah-101691761684265.html (last 

visited Feb. 12, 2025). 
7 (2018) 9 SCC 501  
8Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 103(2) 
9Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 106(2) 
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be liable to fine. The said section states if death of a 

person is caused due to rash and negligent driving of 

vehicle which does not constitute culpable homicide and 

the driver flees without informing a police officer or a 

Magistrate shall attract punishment of this section. 

However, if the driver reports to a police officer or a 

Magistrate about the incident soon after it takes place, 

he shall be tried under section 106(1).  

The National Crime Records Bureau reported 47,806 cases 

of hit-and-run incidents which resulted in the deaths of 

50,815 people in 2022 alone10. Due to this provision, 

nationwide protests were called on by transporters and 

commercial drivers. Though, due to the widespread 

protests against the said provision, Section 106(2) has 

been put on hold by the government but the concern of the 

stakeholders is that this provision leaves them 

completely at the mercy of either police or 

uncontrollable crowd. Most of the time vehicle driver 

flees after the accident fearing brutal treatment in the 

hands of violent public.  

 Terrorist act- After having been revised the BNS 

broadened the meaning of terrorism, including threat to 

economic security11. The BNS has included the terrorist 

act as an offence despite the fact that issue is already 

dealt under the Unlawful Activities (Prevention) Act, 

1967 12which is a special law. Section 113 of the BNS 

defines the terrorist and also provides the punishment 

for the said offence13. Further, to clarify and for the 

                                                             
10Concerns Over Hit-and-Run Law, Drishti IAS (Feb. 14, 2024), https://www.drishtiias.com/daily-updates/daily-

news-analysis/concerns-over-hit-and-run-law (last visited Jan. 21, 2025) 
11 ET Online, "Redrafted Bills Broaden Definition of Terrorism, Include Threat to Economic Security," The 

Economic Times (Dec. 13, 2023), https://economictimes.indiatimes.com/news/defence/redrafted-bills-broaden-

definition-of-terrorism-include-threat-to-economic-security/articleshow/105952521.cms (last visited Jan. 25, 

2025). 
12 Unlawful Activities (Prevention) Act (Act 37 of 1967) 
13Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 113 
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removal of doubts, Explanation to section 113 of the BNS 

provides that the officer not below the rank 

Superintendent of Police shall decide either to proceed 

with BNS or UAPA. Both of the statutes give almost 

similar sentence to the convict that is death sentence or 

imprisonment for life and he shall also be liable to 

fine. 

 Acid attack- The offence of acid attack still remains a 

curse on our society and this issue was dealt under the 

IPC, 1860 as well. After the recommendation of the J.S. 

Verma committee, which was constituted in response to the 

Nirbhaya case, under the general exceptions of the IPC, 

to cause death in apprehension acid attack was inserted 

under section 100 as an act of private defence. 

Previously, the IPC, 1860 provided punishment for acid 

attack, however, the BNS, 2023 has provided for more 

stringent punishment for the said offence. Section 12414 

of the new law provides in the bold statement that 

causing permanent or partial damage or deformity to, or 

burn or maim or disfigurement or disablement, any part of 

parts of the body of a person or causing grievous hurt by 

the use of acid shall attract the imprisonment of either 

description which shall not be less than ten years and 

may also extend to imprisonment for life, and with fine. 

Fine imposed must be sufficient to meet medical expenses 

of the victim and the said fine shall be paid to the 

victim. Person attempting to commit said offence using 

acid shall be liable to be punished with imprisonment of 

either description of for a term not less than five years 

which may also extend to seven years, and shall also be 

liable to fine. Here, intention has been made essential 

to establish the offence.  

                                                             
14Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 124 
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 Act endangering sovereignty, unity and integrity of 

India-The law of sedition appears to be colonial in 

nature and was introduced with a sole objective of 

suppress the dissent15. The provision of sedition has been 

completely omitted by the BNS instead a new provision, 

widening the scope the concept, has been added under 

section 15216 with the marginal note ‘Act endangering 

sovereignty, unity and integrity of India. The Apex Court 

in the case of S.G. Vombatkere v. Union of India17 had 

directed the government to refrain from invoking sedition 

law under section 124A of the IPC calling it to be not in 

sync with the social background. Sedition was not 

included in the original text of the IPC, 1860 and it 

came only into effect in 1870 to silence the voice 

advocating for toppling colonial regime. 

By not deviating from the Supreme Court directions, 

government abstained from including sedition in the BNS 

explicitly, but section 152 of the new substantive law 

has not only widened the scope of sedition without 

mentioning the name but also enhanced the punishment. A 

person having been convicted under section 152 of the BNS 

could be awarded with imprisonment for life or with 

imprisonment which may extend to seven years, and shall 

also be liable to fine. However, the Supreme Court in 

Kedar Nath Singh vs State of Bihar18 held mere criticism 

of government or of its policies would not under the 

purview of sedition. 

 Organized crime- The IPC did not have any provision for 

organized crime. But the BNS has included organized crime 

a s new offence under section 111 stating that any 

                                                             
15 Upendra Baxi, The Crisis of the Indian Legal System, 74-78 (Vikas Publishing House, New Delhi, 1stedn. 

1982).  
16Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 152 
17 (2022) 7 SCC 433 
18 AIR 1962 SC 955 
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continued unlawful activity including kidnapping, 

robbery, vehicle theft, extortion, land grabbing, 

contract killing, economic offence, cyber-crimes, 

trafficking of persons, drugs, weapons or illicit goods 

or services, human trafficking for prostitution or 

ransom, by any person or a group of persons acting in 

concert, singly or jointly, either as a member of an 

organized  crime syndicate, by use of violence, threat of 

violence, intimidation, coercion, or by any other 

unlawful means to obtain direct or indirect material 

benefit including a financial benefit, shall constitute 

organized crime.19 Here the phrase used ‘organized crime 

syndicate’ implies a group of at least two persons acting 

in concert, either acting singly or jointly.  

Result of the organized crime is very important for the 

purpose of ascertaining the punishment as based on the 

different outcomes of the said offence the penalties also 

vary. For example, if the offence results in the death of 

victim, punishment either may be death sentence or may be 

imprisonment for life and the offender shall also be 

liable to fine which shall not be less than ten lakh 

rupees. If such offence does not result in the death of 

any person, the minimum punishment shall be not less than 

five years imprisonment which may extend to imprisonment 

for life with the fine of five lakh rupees. 

 Sexual harassment- The BNS, seemingly determined to 

curbing the offences against women more effectively than 

its predecessor, has included sexual harassment as a 

separate offence under section 75.20 The said offence was 

at discussed in detail in Vishaka & Ors. vs State of 

                                                             
19Bharatya Nyaya Sanhita (Act 45 of 2023), s. 111 
20Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 75 
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Rajasthan21, however, under the BNS the offence still 

continues as gender specific making male as the sole 

offender regardless of the fact that sexual offence is no 

longer a gendered wrong. Unfortunately, in our society, 

victim of a sexual offence, especially of rape, is 

treated worse than the perpetrator of the crime22.  

Section 75 outlines the list of acts amounting to sexual 

from clause (i) to (iv) of sub-section (1). Acts which 

amount to sexual harassment are as follows- a. physical 

contact and advances involving unwelcome and explicit 

sexual overture, b. a demand or request for sexual 

favours, c. showing pornography against the will of the 

woman, d. making sexually coloured remarks. A man found 

having committed any of the acts specified in clauses (i) 

to (iii) shall be punished with rigorous imprisonment for 

a term which extend to one, or with fine, or with both. A 

man convicted of offence specified in clause (iv) shall 

be punished with imprisonment of either description for a 

term which may extend to one year, or with fine, or with 

both. 

 Hate speech- As visible due to easy access of technology, 

hate speech has become tool for promoting hatred among 

different groups. Section 19623 of the BNS, 2023 deals 

with issue not explicitly using the phrase ‘hate speech’ 

instead using a long marginal note to widen the 

applicability of the section which reads as ‘Promoting 

enmity between different groups on grounds of religion, 

race, place of birth, residence, language, etc, and doing 

acts prejudicial to maintenance of harmony. The said 

section penalizes the person promoting or attempting to 

promote hatred among people, through words either spoken 

                                                             
21 AIR 1997 SUPREME COURT 3011 
22 Nipun Saxena vs Union of India, AIR 2018 SC 826 
23Bharatiya Nyaya Sanhita (Act 45 of 2023), s.196 
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or written, or by signs or by visible representations or 

through electronic communication or otherwise, on various 

grounds such as religion, race, place of birth, 

residence, language, caste or community or any other 

grounds. Organising any exercise, movement, drill with 

the aim to promote disharmony has also been made under 

this section. Punishment for the offence mentioned above 

shall be imprisonment which may extend to three years, or 

with fine, or with both. However, committing such offence 

in a place of worship or at a religious gathering shall 

be punishable with five year and shall also be liable to 

fine. Recently, Justice Shekhar Kumar Yadav, a sitting 

judge of the Allahabad High Court, on 8th December, 2024, 

made a controversial statement targeting a religious 

group at a gathering of Vishwa Hindu Parishad. Amid 

growing of the removal of Justice Shekhar, by the 

opposition members, Rajya Sabha chairman, Jagdeesh 

Dhankhar, said only parliament had authority to deal with 

the issue24. The question raised by this issue is that 

when a sitting judge of a higher judiciary makes mockery 

of the of the Constitutional values with such confidence 

how would it impact sections already radicalised? 

 Attempt to commit suicide- A major shift from the IPC, 

1860 made under the BNS, 2023 is that latter has made the 

provision relating to attempt to commit suicide less 

stringent. Section 22625 of the BNS, 2023 takes 

reformative measures while dealing with the issue of 

attempt of suicide. Section 309 of the Indian Penal Code 

punishes the person attempting to commit suicide. As per 

the verdict of the Supreme Court of India, right to life 

                                                             
24 Satya Prakash, VP: Only Parliament Entitled to Deal with Justice Yadav’s Removal, The Tribune (Feb. 26, 

2025), https://www.tribuneindia.com/news/india/vp-only-parliament-entitled-to-deal-with-justice-yadavs-

removal/ (last visited Feb. 30, 2025). 
25Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 226 
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does not include right to die26. The Mental Healthcare 

Act, 2017 decriminalizes the attempted suicide for all 

purposes. The rationale behind the decriminalization of 

attempted suicide is that a person willing to take away 

his own life needs care rather than punishment. Only a 

person suffering from any kind of distress or mental 

problem will attempt to end his life. Section 226 of the 

BNS states if a person attempts to commit suicide with 

the intent of compelling or restraining a public servant 

from discharging his lawful duty shall be punished with 

simple imprisonment which may extend to one year, or with 

fine, or with both, or with community service. On reading 

section 226, it can be understood that if a person 

attempts to commit suicide without the intent mentioned 

under the said section will not be liable to any penalty. 

 Snatching- Snatching has been dealt separately under new 

substantive law declaring the offence a specific form of 

theft. Section 304 of the BNS states with regard to the 

said offence that, theft is “snatching” if, in order to 

theft, the offender suddenly or quic 

kly or forcibly seizes or secures or grabs or takes away 

from any person or from his possession any moveable 

property27. Any person found guilty of the offence 

provided under section 304 of the BNS, shall be punished 

with imprisonment of either description for a term which 

may extend to three years, and shall also be liable to 

fine. 

 Mere having counterfeit coin or currency note is not an 

offence- Chapter X of the BNS encompassing sections 178 

to 188 deals with the offences relating to coin, 

currency-notes, bank-notes, and government stamps. 

                                                             
26Gian Kaur v. State of Punjab, AIR 1996 SC 946, 1996 SCC (2) 648 
27Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 304  
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Section 180 of the said statute criminalises the 

possession of any forged or counterfeit coin, Government 

stamp, currency-notes or bank-notes if the person in 

possession of these things has an intention to use the 

same as genuine despite knowing it to be forged or 

counterfeit28. Punishment shall be imprisonment of either 

description for a term which may extend to seven years, 

or with fine, or with both. Further, explanation to this 

section provides that where the person in possession of 

any of abovementioned things establishes that he has got 

these things from a lawful source, shall not be liable to 

any punishment. Now, it is clear that mere possession of 

forged or counterfeit coin, Government stamp, currency-

notes or bank-notes is not an offence.  

Besides the provisions mentioned above, there have been made 

several other major and minor changes in the BNS which relate 

to the offences against woman, child, etc. A thorough reading 

of the BNS suggests that new law could have been made more 

updated. Changes done are so minimal that it could have been 

done by amending the IPC instead of replacing it. One of the 

biggest flaws of the new law is that it has failed to make 

various offences gender-neutral. However, for voyeurism in the 

BNS, which was more gender specific offence under the IPC, it 

has been placed under section 77 29that perpetrator of any 

gender.  

Now, the provisions of unnatural offences| and adultery have 

been completely omitted. The apex court, in the case of Navtej 

Singh Johar vs Union of India30, partly decriminalized section 

377 of the IPC explicitly dealing with homosexuality while not 

touching the other part of the said section.  In its landmark 

                                                             
28Bharatiya Nyaya Sanhita (Act 45 of 2023), s. 180 
29Bhartatiya Nyaya Sanhita (Act 45 of 2023), s. 77 
30 AIR 2018 SC 4321 
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judgement delivered in the case of Joseph Shine vs Union of 

India31, the Supreme Court had struck down section 497 of the 

IPC. Though, the BNS has completely omitted these provisions.  

Judicial system of India, being more adversarial in practice, 

has been suffering from delayed delivery of justice.  “Our 

criminal justice system is often seen as slow, ineffective, 

and tilted against the marginalized, requiring urgent reform 

to ensure fairness and efficiency”32. The BNS was promised by 

the government would remove loopholes of IPC, marking a new 

path to the justice system. Getting separated from more than 

one and half century old legal scriptures was undoubtedly a 

positive move towards the modernization of legal system but 

things would have been different and more beneficial if such 

an important legislation had been passed taking into 

consideration the views of all stakeholders.  

Mere moving away from nomenclature might be looking 

fascinating but real test lies in the main texts of a statute 

which convey legislative intent behind enactment. One of the 

biggest concerns of the people of India still remains the 

delayed trial. Despite several reminders of the courts, our 

judicial system is too taking to be tolerated. Deepak Mishra 

J., opined, “No civilised system can permit an accused to die 

awaiting trial. Expeditious justice is a fundamental right.”33 

At some places, the BNS apparently seems it has taken 

reformative move to liberalise criminal legal system like it 

has omitted provision which would criminalize attempt to 

commit suicide. The punishment of criminals should serve as a 

deterrent, but not be severe as to degrade human dignity.34 The 

retention of provisions of the IPC in the BNS suggests rather 

                                                             
31 (2019) 3 SCC 39, AIR 2018 SC 4898 
32 V.R. Krishna Iyer, Equal Justice and Forensic Process: Truth and Myth, 15 (Eastern Book Company, 

Lucknow, 1stedn. 1986).  
33 Hussain &Anr vs Union of India, (2017) 5 SCC 702 
34 James Fitzman Stephen, A History of the Criminal Law of England, 81 (Macmillan, London, 1883).  
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than abolishing the latter has consolidated the former. Due to 

non-retrospective application of criminal laws as mandated 

under clause (1) of article 20 of the Constitution, majority 

of the criminal matters pending before various courts across 

the country are being dealt under the IPC, 1860.  

CONCLUSION 

With its focus to Indianize and modernize the criminal justice 

system, Bharatiya Nyaya Sanhita, 2023, is a representative 

move away from the Indian Penal Code of the colonial era. The 

structure and philosophy of the IPC are retained largely, 

though some notable amendments were made, such as the 

codification of mob lynching, inclusion of community service, 

improved provisions regarding crimes against women and 

children, and abolition of sedition. Whereas the lack of 

gender neutrality and the lack of substantive changes are a 

cause of concern, reformative aspects also indicate a turn 

towards a justice-oriented and compassion-based practice. The 

BNS is, overall, a move in the direction of decolonization, 

though its success rests on its practical implementation, 

encompassing legislation and the development of judicial 

infrastructure right away to do away with delay and provide 

speedier justice. 

BHARATIYA NAGARIKA SURAKSHA SANHITA, 2023- NEW PROCEDURAL LAW 

 

NEW CHANGES FOR NEW CHALLENGES UNDER THE BNSS 

Procedural laws are of paramount importance because of the 

reason that whatever remedies are being provided by 

substantive laws no remedies can be availed in lack of 

sufficient procedural laws. Actually, procedural laws put the 

cases on motion.  
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We had been following the Code of Criminal Procedure, 1973 

which was based on the British era law. With the enactment of 

the BNS, the BharatiyaNagarik Suraksha Sanhita, 2023 came into 

existence replacing the Cr.P.C. 1973. The BNSS, 2023 was again 

said to have been framed to make procedural law more expedient 

which was a major loophole of previous law.  

Expression Nagarik Suraksha (Protection of citizens) used in 

the statute imply that respect for individual’s rights is at 

top of the priority list of the government however, reading 

some provisions suggest different story. The BNSS, 2023 came 

into effect on 1 July, 2024, the date on which two other laws 

also came into force as well. Procedural law, very important 

for justice getting delivered to the victim and for restoring 

back rights of the person wronged, may have also repressive 

effect in application. As revealed by various reports and 

landmark judgments, laws providing for the implementation of 

substantive rights have been exploited to silence the victim 

instead of restoring back their rights. Here are some changes 

brought in the BNSS, 2023. 

 Detention of undertrials- Jails in India are flooded with 

undertrial prisoners and this issue has not been 

addressed adequately even after 77 years of independence. 

However, section 479 of the BNSS which corresponds to 

section 436A of the Cr.P.C, 1973 has provided some 

concession for an undertrial prisoner waiting completion 

of trial. The said section clarifies that if an accused 

waiting trial, has been incarcerated for the period 

extending up to one-half of the maximum period of 

imprisonment specified for that offence under, he shall 

be released by the Court on bail. The relief of section 

479 is not available to the accused whose alleged offence 

attracts a punishment of death or life imprisonment. 
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Unlike the Cr.PC, the BNSS also excludes the accused who 

may be awarded life imprisonment from availing the 

benefit of section. The Cr.P.C, 1973 was more accused- 

centric in this regard.  

 Handcuffing- Using handcuffs is prima facie inhuman act 

and, therefore, arbitrary35. Police often use this tactic 

disproportionately against minorities without any 

reasonable cause36. However, the BNSS under section 43 

which corresponds to section 46 of the Cr.P.C., has 

completely ignored the concerns when it grants police 

authorities to use handcuffs in certain cases. Section 

43(3) of the BNSS empowers the police to use handcuffs 

while making arrest or taking the accused to the court 

keeping in mind gravity of the offence.  

Though, the said provision of the said Act only allows 

police to handcuff the person arrested if he is a 

habitual or repeat offender, or he escaped from the 

custody, he is alleged to have committed the offence of 

organized crime, terrorist, murder, drug related crime, 

rape, sexual offence against children, offence against 

the state, human trafficking etc. The apex court in the 

case of Sunil Batra vsDelhi Administration37 had 

acknowledged that indiscriminate use of handcuffs is 

violative of fundamental rights and could not be used as 

a form of punishment. The apex court further acknowledged 

handcuffs are restriction on personal liberty which 

formed inseparable part of article 21 of the 

Constitution. Further in Prem Shankar Shukla vs Delhi 

Administration38, the Supreme Court while strengthening 

                                                             
35V.R. Krishna Iyer, Prisoners’ Rights, 46, (Indian Social Institute, New Delhi, 1stedn. 1980). 
36Davis A. Harris, Profiles in Injustice, Why Racial Profiling Cannot Work, 122-125 (The New Press, New York, 

1stedn. 2002). 
37 1978 AIR 1675 
38 AIR 1980 SC 1535 
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rule against handcuffing highlighted the humiliation and 

mental torture suffered by the detainee.  

 Zero FIR and e-FIR- Registration of FIR is the first step 

to proceed acriminal matter however, many times victims 

could not even get the FIR the registered due to 

jurisdictional error. Earlier, police would refuse to 

lodge the FIR citing the reason that it had no 

jurisdiction of area where the alleged offence took. In 

Kirti Vashisht vs. State & Ors39, it was observed that if 

the incident took place out of the jurisdiction of the 

police station where information was given, the police 

was still bound to register a zero FIR. 

To cope up with this hurdle, the Justice Verma Committee, 

set up after the 2012 Nirbhaya case, recommended the 

inclusion of Zero FIR In which meant that the victim 

could get complaint registered with the police 

irrespective of the territorial jurisdiction of the 

police station. The BNSS under section 173 corresponding 

section 154 of the earlier Cr.P.C, 1973, confers 

statutory on the Zero FIR and e-FIR. With the inclusion 

of e-FIR, the complainant is now free to get his 

complaint lodged via electronic means provided that such 

an FIR must be signed by the informant within three days 

to ascertain the authenticity.  

 Medical examination- Section 53 of now repealed Cr.PC. 

only allowed a police officer not below the rank of sub-

inspector to request a medical practitioner to conduct 

medical examination of the accused implicated for certain 

offences. Now, the BNSS under section 51 took away this 

bar providing that any police officer could request a 

medical practitioner to conduct examination to determine 

the material evidence relating to the case. To expediate 

                                                             
39AIRONLINE 2019 DEL 1940 
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the process of investigation, medical practitioner under 

section 184(6) of the BNSS, in case of examination of 

person of woman alleged to be victim of rape or attempt 

to rape, is now required to forward the medical report to 

the Investigating Officer within seven days. 

 Trial in absentia- A new concept a bit similar to ex 

parte decree in the Code of Civil Procedure, 1908, has 

been introduced in the BNSS i.e., trial in absentia. It 

simply means trial in the absence of the accused which 

undermines procedural fairness40. Earlier person charged 

for serious criminal offence would abscond to avoid trial 

and consequently the conviction, due to the general rule 

that a person could not be punished in his absence. The 

BNSS, 2023 has come up with a concept called trial in 

absentia. This serves as an exception to principle of 

natural justice or it is impermissible under the Indian 

criminal law41. The concept of ‘Audi alteram partem’ 

mandatorily requiring accused’s defence is directly hit 

by this provision of the BNSS. Section 356 of the BNSS, 

2023 provides for trial in absence of a proclaimed 

offender which signifies a person having been proclaimed 

offender might be convicted even if he was not present at 

proceedings of trial. It is to be noted that presumption 

of law every person is innocent until proved guilty also 

here got defeated. Though, section 356 of the said Act 

bounds court by some prior conditions, before proceeding 

with trial in the absence of the accused but still this 

provision may result in abuse of judicial process.  

 Custody under the BNSS- Before diving deep into the topic 

one thing is to be clarified at the outset that the words 

‘custody’ and ‘arrest’ are not same as we speak of them 

                                                             
40 Andrew L.-T. Choo, Abuse of Process and Judicial Stays of Criminal Proceedings, 144-146 (Oxford 

University Press, Oxford, 2ndedn. 2008). 
41K.N.C. Pilllai, R.V. Kelkar’s Criminal Procedure, 449-450 (Eastern Book Company, Lucknow, 6thedn. 2019). 

https://www.ijalr.in/


VOLUME 5 | ISSUE 4                                    MAY 2025                                        ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 
 

https://www.ijalr.in/ 

© 2025 International Journal of Advanced Legal Research 

in common parlance. Custody implies apprehending someone 

for protective care. However, in every arrest there is 

custody but every custody does not amount to arrest. 

Sections 58 and 187 speak of custody of two types i.e., 

police custody and judicial custody. Under section 58 

police is required to bring the person arrested before 

the Magistrate within 24 hours, exclusive of time 

necessary for the journey. Section 187 empowers the 

police to get custody of the person whose investigation 

could not be completed within 24 hours. Person having 

been produced before the Magistrate can be further sent 

in the custody if it is apparent that material evidence 

relating to the case can be further extracted from him 

which could not be taken within 24 hours of police 

custody. Section 187 laying down the procedure where 

investigation could not be completed within stipulated 

time of 24 hours, provides that the officer in charge of 

police station (not below the rank of sub-inspector) 

shall produce the person arrested before the Magistrate. 

The Magistrate irrespective of whether he is having 

jurisdiction or not, after taking into consideration all 

the material facts and circumstances may from time-to-

time, authorize detention of such person for a term not 

exceeding fifteen days in whole, or in parts at any time 

during the initial 40 days or 60 days out of detention 

period of 60 days or 90 days as the case may be as 

provided under section 187(3). Where the Magistrate not 

having deems further detention unnecessary, may pass an 

order directing police to forward the accused to a 

Magistrate having jurisdiction. The said section further 

provides the Magistrate being satisfied that the accused 

should be detained beyond fifteen days, may authorize the 

further detention but not exceeding in any case, a total 

https://www.ijalr.in/


VOLUME 5 | ISSUE 4                                    MAY 2025                                        ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 
 

https://www.ijalr.in/ 

© 2025 International Journal of Advanced Legal Research 

period of ninety days where offence attracts death 

punishment or life imprisonment and in all other cases 

detention not exceeding sixty days. In the case of CBI vs 

Anupam J. Kulakarni42, a two-judge bench held that the 

maximum period of police custody is fifteen days which 

can only be given first fifteen days. Later, in CBI vs 

Vikas Mishra, court took a contrary view and observed CBI 

vs Anupam J. Kulakarni needed reconsideration. Despite 

having a legacy of custodial torture and death, laws 

relating to police custody in India, has been reinforced 

with more strictness under the BNSS. Provisions relating 

police custody may lead to the abuse of process in the 

hands.  

 Timelines for procedure- Under the BNSS, 2023 effort has 

been made to dispose of matters within justifiable time 

limit so that justice can be done before purpose getting 

defeated. Section 173 requires from the informant, if the 

FIR is lodged through electronic means, to get the FIR 

recorded within three of filing complaint. Section 173(3) 

of the Act empowers the police to initiate preliminary 

enquiry in certain cases which is to be conducted within 

14 days. The Supreme Court in the case of Lalita Kumari 

vs State of U.P.43 had made it very categorical 

registering of the FIR was mandatory by the police if the 

information submitted disclosed commission any cognizable 

offence and preliminary enquiry was to be conducted if 

the information obtained did not reveal any cognizable, 

but did suggest the need for an investigation to 

ascertain the nature of the offence. The medical report 

for offences of rape or attempt to rape shall be 

forwarded within seven days as required by section 

                                                             
42 1992 AIR 1768  
43AIR 2014 SC 187 
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184(6). As a requisite condition of section 185(5), copy 

of search records shall be sent forthwith, but not later 

than 48 hours to the nearest Magistrate empowered to take 

cognizance of the offence. Section 193(3)(ii) providing a 

relief to the complainant, mandates that status of 

investigation be forwarded to the informant/victim within 

ninety days. Trial in absentia, a highly criticized 

provision of the BNSS, can only be commenced a period of 

ninety has passed from the framing of charges as a 

necessary condition under section 356(1). The said 

section further states that no appeal shall lie against 

any order or judgment passed in the absence of proclaimed 

offender unless the convict himself appears for appeal. 

With a view to expediate the judicial process, section 

392(1) provides judgement must be pronounced, after the 

termination of trial in any criminal court, as soon as 

possible, but not later than 45 days. Courts, under 

section 392(4), have a duty to upload digital copy of the 

judgement within seven days from the date of 

pronouncement.  

There are several other procedures for which the BNSS 

prescribes a certain time limit within which a particular 

procedure is mandatorily to be completed. By making the BNSS a 

time bound legislation, government seems to have given proper 

attention towards avoiding protracted trials which stands, 

unequivocally, as one of the major challenges faced by common 

man in India. However, we have no data yet suggesting speedy 

trials are being held after the BNSS has commenced.  

We cannot outrightly reject the noble features of the BNSS, 

but again people have still doubt, in their minds regarding 

the realization of those noble ideas assimilated under the new 

law. Inclusion of Zero FIR and e-FIR is without any doubt, a 
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milestone towards the judicial reforms in India. The BNSS, 

being procedural law, is of paramount importance as every 

substantive law conferring rights on people cannot provide 

those rights on its own but with aid of a strong procedural 

law. To get justice materialized, we need a strong and liberal 

procedural laws and the BNSS, after considering its major and 

minor provisions, seems to have certain degree of liberal 

features as well as draconian features. At some point, the 

BNSS is more inclined towards protection of victim’s rights 

and at some point, it can be a tool of victimization of 

innocent people in the hands of policy and the government. 

Police under new law, is free to arrest a person without 

warrant in hand on the vague charge of endangering the 

sovereignty of the Country, a provision sufficient to silence 

political dissent.  

3.4. CONCLUSION 

Criminal procedural law India has gone through a paradigm 

shift with the enactment of the BNSS, 2023 which aims to 

address issues not adequately dealt under the Code of Criminal 

Procedure, 1973. The main challenge faced by the victim of 

criminal offence was protracted trial and delayed which, 

sometimes, defeats the purpose. The BNSS was seen as a hope 

for cure but after the reading the changes done in new law, we 

have arrived to the conclusion that even BNSS is far from 

dispensing justice in a desired way. With new changes, police 

are said to been vested with more powers. Provisions like use 

of handcuffs, trial in absentia, etc., seemingly appear to be 

repressive as police, already accused of misusing powers, 

might use these provisions as a weapon against the victim. 

However, certain progressive steps have also been taken like 

Zero FIR, e-FIR, completion of trial within reasonable time, 

and safety of prisoners waiting or facing trials. It seems 
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that the BNSS is blend of control and reform and success of 

the BNSS can only be determined by fair and just 

implementation.  

BHARATIYA SAKSHYA ADHINIYAM, 2023- REDIFINING LAW OF EVIDENCE 

NEW PROVISIONS UNDER THE BSA, 2023 

The entire game of winning or losing a battle of litigation 

revolves around the law of evidence. The party with strong 

baking of evidence ultimately rises as victor leaving his 

opponent on the verge of despair. Court hands down any 

judgement on the basis of evidence presented before it that is 

why in the courtroom party backed by weak evidence faces 

condemnation despite having genuine case.  

On 25 December, 2023, along with the BNS and the BNSS, the 

BharatiyaSakshyaAdhiniyam also got presidential assent 

replacing the Indian Evidence Act, 1872. Again, we are exposed 

to the fact that not very huge amounts of changes have been 

done in the BSA, 2023 and at some points it appears that only 

major changes done in the new law is its name which was 

completely unknown to old law. Wigmore defined “evidence” as 

representing “any knowable fact or group of facts, not a legal 

or logical principal, considered with a view to its being 

offered before a legal Tribunal for the purpose of producing a 

persuasion, positive or negative, on the part of the Tribunal, 

as to the truth of a proposition, not of law, or of logic, on 

which the determination of the Tribunal is to be asked.44 With 

the replacement of the Indian Evidence Act, 1872, the BSA 

seeks to renew law of evidence in India and what changes have 

been introduced can only be understood through a thorough 

reading of the BSA,2023. Following are some major changes 

brought in the law of evidence in India. 

                                                             
44William Blackstone, Commentaries on the Laws of England, 343 (Clarendon Press, Oxford, 1stedn. 1769).  
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 Deletion of Certain words-The words like ‘Parliament of 

the United Kingdom’, ‘Provincial Act’, ‘notification by 

the Crown Representative’, ‘London Gazette’, ‘any 

Dominion, colony or possession of his Majesty, ‘Jury’, 

‘Lahore’, ‘United Kingdom of Great Britain and Ireland’, 

‘Commonwealth,’ ‘Her Majesty or by the Privy Council,’ 

‘Her Majesty’s Government,’ ‘copies or extracts contained 

in the London Gazette, or purporting to be printed by the 

Queen’s Printer’, ‘possession of the British Crown,’ 

‘Court of Justice in England’, ‘Her Majesty’s Dominions’, 

‘Barrister’ have thus been deleted as they are no longer 

relevant45. Words ‘Vakil’, ‘Pleader’ and ‘Barrister’ have 

been used nowhere in the BSA instead it uses a common 

word ‘Advocate’ for all for these terms.  

 

Documentary Evidence- The Indian Evidence Act, 1872 being a 

traditional law, had more narrowed interpretation like 

document, under the IEA, includes writings, maps, and 

caricatures. The BSA also includes electronic and digital 

records under the purview of documentary evidence with a 

view to make the Act more consistent with modern technology 

which was a major of previous Act. Documentary evidence adds 

primary and secondary evidence. Primary evidence includes 

documents in original form or its original parts. Secondary 

evidence consists of documents and oral submission having 

potential to prove the contents of the original. Although, 

electronic and digital records are to tampering or any 

misuse by person having ill-will. The Hon’ble Supreme Court 

                                                             
45SCC Online, Key Highlights of the Three New Criminal Laws Introduced in 2023 (Dec. 31, 2023), 

https://www.scconline.com/blog/post/2023/12/31/key-highlights-of-the-three-new-criminal-laws-introduced-in-

2023/ (last visited Jan. 30, 2025).  
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in Anvar P.V vs P. K Basheer46 acknowledged the possibility 

of electronic records being tampered.  

 Oral Evidence- Oral evidence, under the IEA, was confided 

to statements made before courts by witnesses in relation 

to a fact under inquiry. The BSA expands the scope of 

oral evidence by including evidence given electronically 

allowing witnesses, accused persons, and victims to get 

their statements recorded through electronic means. 

Section 58 of the BSA, 2023 brings parity between 

electronic records and other documents in the matter of 

admissibility. 

 Joint Trials- A joint trial is a trial in which more than 

one person is tried for the same. The Indian Evidence 

Act, 1872 provides that if any confession made by an 

accused, during a joint trial, also implicates or affects 

other accused and is proven, confession will be treated 

as against both parties. The BSA widens this provision by 

adding an explanation which states that in a trial of 

more than one person, if an accused absconds or does not 

respond to an arrest warrant issued against him, will be 

treated as joint trial. 

 Coercion as one of the causes making confession 

irrelevant- Section 22 of the BSA, 2023, which 

corresponds to sections 24, 28 and 29 of the Indian 

Evidence Act, 1872, includes coercion as one of the 

factors rendering confession irrelevant. Unlike this, the 

IEA, 1872, under section 24 did not mention the term 

coercion.  

 Testimony of an accomplice- Whereas both the IEA and the 

BSA allows an accomplice to testify as a competent 

witness but, section 138 of the BSA, which corresponds to 

                                                             
46 2014 10 SCC 473 
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section 133 of the IEA, takes a minor different position 

which may have major impact on trial. Now, section 138 

states that conviction based on testimony of an 

accomplice needs to be corroborated unlike IEA where even 

uncorroborated testimony of the accomplice could result 

in conviction.  

 Court not to require communication between Ministers and 

President- Section 165 of the BSA, which corresponds to 

section 162 of the IEA, has included a proviso 

proscribing any Court to require communication taken 

place between Ministers and President to be produced 

before it. The proviso categorically immunes 

communication of Ministers and President from any 

judicial review.  

 Court to take judicial notice of having extra-territorial 

operations- Section 52 of the BSA has enabled the Indian 

Court to take judicial notice of laws having extra-

territorial operations, international treaty and 

convention etc., with countries or any decision taken at 

international forum or other bodies; seals of Tribunal, 

State Legislatures. This provision has resulted in 

expansion in the authority of judiciary.  

 Secondary Evidence- Scope of secondary evidence has been 

enlarged in the BSA under section 58 which includes oral 

admissions, written admissions, and evidence given by a 

skilled person having expertise in examining certain 

documents, which being voluminous or technical cannot be 

understood easily.  

There are certain other changes brought in the BSA, 2023 with 

a view to making the Act more compatible with modern social 

issues however, again like the BNS and the BNSS most of the 

provisions have retained from the IEA, 1872 giving rise to 
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speculation, in the minds of lawman as well as leyman, that 

whether taking a complete shift from old laws without coming 

up with new solutions was needed or not? Law of evidence as we 

all know, is a piece of legislation on which all legal battles 

are fought in the courtroom. Law of evidence, fundamentally 

and primarily a procedural law, contains certain provision 

which are of substantive nature. As Thayer says, the law of 

evidence may be an illogical piece, but by no means irrational 

patchwork. The procedural law is directly responsible to 

safeguard the rule of law because the law of evidence not only 

protects the underprivileged but also maintains all the 

principles which are similar to that of rule of law47.    

CONCLUSION  

The BSA has come up with a very important goal which is 

modernization and digitalization of laws of evidence accepting 

the realities of challenges India is confronted with because 

of lacking proper adoption of modern technology. At the same 

time, it is to be noted that our judicial system still lacks 

sufficient infrastructure. Like the BNS and the BNSS, success 

of new law of evidence depends on how judiciary, 

investigating, and the government are going to adopt this 

legislation.   

Reforms brought under the BSA are of paramount importance. 

Under the Indian Evidence Act, uncorroborated testimony of 

accomplice would result in conviction, but the BSA requires 

testimony of an accomplice to be corroborated which cannot be 

denied as positive reforms in the interest of innocent person. 

However, we should understand that this minor change, which 

may have major impact on trial, could have been inserted in 

the Indian Evidence Act. 

                                                             
47 Neil Brooks, The Law Reform Commission of Canada's Evidence Code, 16 Osgoode Hall L.J. 241 (1978).  
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If a person accused of any offence in a joint trial absconds 

or refuses to respond will be treated as joint, a provision in 

the BSA which might be used even against genuine accused 

implicated falsely. At the end, it is understood the BSA, to 

some extent, appears to be more progressive than two other 

legislations passed with it.   

By and large, all the provisions of the Indian Evidence Act 

have been retained with addition some giving impression that 

the Indian Evidence Act has been amended not repealed.  
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