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ABSTRACT

This study examines the recognition and enforcement of foreign arbitral awards in India, with a
particular focus on the provisions under the Arbitration and Conciliation Act, 1996 (ACA). The
research explores the evolving landscape of arbitration law in India, highlighting both the
challenges and opportunities associated with enforcing foreign arbitral awards. Enforcement
mechanisms play a pivotal role in ensuring that international arbitration remains a viable dispute
resolution mechanism, especially in a globalized economy where cross-border trade is
increasingly common. Despite the pro-arbitration stance of the Indian legal framework,
challenges persist, particularly related to the public policy exceptionunder Section 48 of the
ACA, which allows courts to refuse enforcement on grounds of conflicting public policy, lack of
due process, or incapacity of the parties.Key issues addressed in the study include the judicial
reluctance seen in some enforcement cases, the interpretation of public policy, and delays in the
judicial process. The study also examines significant judicial precedents, such as Renusagar
Power Co. Ltd. v. General Electric Co. and ONGC v. Western Geco International Ltd., that have
shaped India’s arbitration jurisprudence. These cases reflect the ongoing tension between India’s
commitment to honouring international agreements and the courts' protective approach to public
policy.The analysis further compares India’s enforcement practices with those of other
jurisdictions, particularly the United States, the United Kingdom, and Singapore, identifying best
practices in arbitration enforcement. The research emphasizes the growing role of India in the
global arbitration landscape, highlighting the country’s potential to emerge as a hub for

international arbitration. The study also discusses recent amendments to the Arbitration and
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Conciliation Act, particularly those made in 2015, 2019, and 2021, and their impact on
improving the efficiency and reliability of enforcement mechanisms.

This study makes policy recommendations aimed at enhancing the arbitration ecosystem in
India, such as the need for clearer judicial guidelines, improved case management, and enhanced
training for legal professionals. It also suggests that India should align more closely with global
arbitration standards to improve both the predictability and efficiency of enforcement
procedures. The study concludes that while significant progress has been made in enhancing
arbitration laws, there is a need for continued reforms to ensure that India remains competitive
on the global stage of arbitration.

Keywords: Foreign Arbitral Awards, Arbitration and Conciliation Act, Public Policy Exception,
Enforcement Mechanisms, Judicial Trends, International Arbitration, India, Section 48,
Comparative Analysis, Amendments, Global Arbitration.

INTRODUCTION

1.1 Background of the study

In the era of globalization, international commercial transactions have become increasingly
complex and frequent, giving rise to cross-border disputes that necessitate effective and efficient
mechanisms for resolution. Arbitration has emerged as the preferred method of dispute
resolution in international commerce due to its flexibility, neutrality, and enforceability of
awards across jurisdictions. A critical element that underpins the success of international
arbitration is the ability to recognize and enforce foreign arbitral awards in a swift and reliable
manner. India, as one of the fastest-growing economies and a key participant in global trade, has
recognized the importance of creating a robust legal framework for arbitration. The Arbitration

and Conciliation Act, 1996, which incorporates the provisions of the New York Convention

(1958) and Geneva Convention (1927), represents India’s statutory commitment to promoting

an arbitration-friendly regime.

However, the Indian legal system has historically faced criticism for judicial delays, inconsistent
interpretations, and the broad invocation of the "public policy" exception—issues that have
undermined the predictability and credibility of foreign award enforcement. Despite these
challenges, there has been a noticeable shift in recent years, both legislatively and judicially,

toward aligning India’s enforcement practices with international standards. Amendments to the
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Act in 2015, 2019, and 2021, along with progressive judicial pronouncements, reflect an
evolving pro-enforcement approach aimed at boosting investor confidence and positioning India

as a hub for international arbitration.?

1.2 Rationale of the study

The rationale for this study stems from the need to critically assess the effectiveness of India's
current legal framework in recognizing and enforcing foreign arbitral awards. With growing
foreign direct investment (FDI) and cross-border commercial activities, a transparent and reliable
enforcement mechanism is imperative. This research seeks to explore whether recent reforms
have adequately addressed the traditional bottlenecks and whether Indian courts are consistently
upholding the objectives of international arbitration. By analysing statutory provisions, judicial
trends, and comparative practices, the study aims to contribute to the ongoing discourse on

improving India’s arbitration regime, offering recommendations that balance judicial oversight

with the principle of minimal intervention.®

1.3 Importance of Arbitration in International Commercial Disputes

Arbitration has become the cornerstone of dispute resolution in international commercial
transactions, providing a neutral, flexible, and efficient alternative to traditional litigation. As
globalization has led to a significant increase in cross-border trade, joint ventures, foreign
investments, and international partnerships, the potential for commercial disputes involving
parties from different legal systems has also risen. In such a complex and diverse environment,
arbitration offers an attractive mechanism for resolving conflicts in a manner that promotes
fairness, certainty, and enforceability. The importance of arbitration lies not just in its procedural
efficiency but also in its ability to foster confidence among international commercial entities that
disputes will be settled impartially, away from the potential biases of domestic courts. One of the

primary reasons arbitration holds immense value in international commercial disputes

2 Ahmad, O., Garg, S., & Shah, V. (2020). Enforcement of foreign arbitral awards in India: Past, present and future.
Journal of Enforcement of Arbitration Awards, 2(1). Retrieved from https://arbitrationlaw.com/library/enforcement-
foreign-arbitral-awards-india-past-present-and-future-journal-enforcementarbitrationlaw.com
°Bajaj, G., & Pramod, S. (2020, July 16). Enforcement of foreign arbitral awards. DLA Piper Insights. Retrieved
from https://www.dlapiper.com/en/insights/publications/2020/07/enforcement-of-foreign-arbitral-awardsGlobal Law
Firm | DLA Piper

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



mailto:ijalr.editorial@gmail.com
https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

is neutrality. In cross-border transactions, parties often come from different legal and cultural
backgrounds. Submitting a dispute to the national court of one party may raise concerns of
partiality and unfamiliarity with local laws. Arbitration allows parties to choose neutral
arbitrators, the seat of arbitration, and even the rules governing the procedure. This autonomy
reassures parties that their disputes will be adjudicated without favour, under a mutually
acceptable legal framework. For example, in a contract between a French exporter and an Indian
importer, both parties may agree to arbitrate in Singapore under ICC Rules, thereby ensuring
neutrality and procedural predictability. Confidentiality is another compelling aspect of
arbitration, which distinguishes it from public court proceedings. In commercial settings,
disputes often involve sensitive business information, trade secrets, and competitive strategies.
Arbitration proceedings are generally private, and the awards are not publicly disclosed unless
required by law or for enforcement. This confidentiality helps parties preserve their commercial
reputation and maintain business relationships, which might otherwise be jeopardized by public
litigation. Moreover, arbitration provides flexibility in procedure, allowing parties to tailor
proceedings according to their specific needs. Unlike rigid court procedures, arbitration rules can
be customized with regard to timelines, language, place of arbitration, and the number of
arbitrators. This flexibility contributes to expedited resolution and cost-effectiveness, especially
in cases where time is critical to business operations. While arbitration costs can be substantial in
high-value disputes, the time saved and the potential for creative remedies often outweigh the
expense. Another crucial advantage is the finality and enforceability of arbitral awards. Arbitral
awards are typically final and binding, with limited grounds for challenge, which helps in
avoiding prolonged appeals that are characteristic of judicial litigation. More importantly, the
international enforceability of arbitral awards is facilitated by the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, 1958 (New York Convention). This treaty, ratified
by over 170 countries, obligates national courts to recognize and enforce awards made in other
contracting states, subject to limited exceptions. This enforceability gives arbitration a significant
edge over national court judgments, which often face jurisdictional and procedural hurdles when

enforced abroad. Arbitration also plays a pivotal role in maintaining business relationships, as it

is generally less adversarial than litigation.* The private and flexible nature of the process often

4G S, M. (2023, April 10). Enforcement of foreign arbitral awards in India — Current issues and challenges. Journal
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allows for more amicable settlements and mutually agreeable outcomes. Particularly in long-term
international business arrangements, maintaining a cooperative relationship is important even
after disputes arise. Arbitration fosters a dispute resolution culture that promotes dialogue and

negotiation, often resulting in better preservation of commercial ties.

Additionally, arbitration offers a platform for resolving complex, technical disputes by allowing
parties to appoint arbitrators with specialized expertise. In international commercial transactions
involving industries such as construction, shipping, finance, energy, and telecommunications, the
factual and legal issues can be highly technical. Arbitrators with domain-specific knowledge are
better equipped to understand the nuances of such cases, enabling more accurate and informed
decision-making than generalist judges. The predictability of outcomes in arbitration also
enhances its appeal. With established institutional rules (such as those of the ICC, LCIA, SIAC,
or UNCITRAL) and a growing body of international arbitral jurisprudence, arbitration offers a
structured and reliable mechanism for dispute resolution. Parties often have clarity in terms of
procedures, applicable laws, and standards of evidence. This predictability reduces the
uncertainty and risk associated with cross-border litigation, making arbitration the preferred
choice in international commercial contracts.®

From a legal systems perspective, arbitration also alleviates pressure on overburdened courts,

especially in jurisdictions where the judiciary is congested or inefficient. In countries with slow

or unpredictable judicial processes, arbitration ensures that commercial disputes do not remain

unresolved for years. This timeliness is vital for international business actors who require swift
conclusions to safeguard commercial interests, maintain operations, and recover dues. In
emerging economies like India, arbitration serves as a vehicle for attracting foreign investment.
Investors are often reluctant to commit capital in jurisdictions where the judicial system is

perceived as inefficient, biased, or corrupt. By offering an internationally accepted dispute

of Alternate Dispute Resolution, 2(1), 11-40. Retrieved from https://jadr.thelawbrigade.com/article/enforcement-of-
foreign-arbitral-awards-in-india-current-issues-and-challenges/Journal of Alternate Dispute Resolution+1Indian
Politics & Law Review+1

°G S, M. (2022, October). Procedural aspects governing enforcement of foreign arbitral award in India. Asian
Journal of Multidisciplinary Research & Review, 2(5). Retrieved from
https://www.researchgate.net/publication/364351131_PROCEDURAL_ASPECTS_GOVERNING_ENFORCEME
NT_OF_FOREIGN_ARBITRAL_AWARD_IN_INDIAResearchGate
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resolution mechanism like arbitration, host countries signal their commitment to fair treatment of
investors and protection of contractual rights. This improves investor confidence, contributing to
economic development, technology transfer, and industrial growth. Moreover, arbitration is
instrumental in harmonizing commercial dispute resolution practices across jurisdictions. As
businesses operate in a global market, the need for standardization and mutual recognition of
dispute resolution methods becomes essential. Through arbitration, a common platform is
created where parties from different legal traditions can engage with shared rules and
expectations, thereby reducing the friction caused by divergent domestic laws. International
arbitral institutions have been pivotal in setting these uniform standards, thereby contributing to
legal certainty and economic efficiency on a global scale. Despite its benefits, arbitration is not
without criticism. Issues such as high costs, lack of transparency in institutional arbitrations,
procedural complexity in certain rules, and concerns about arbitrator bias or lack of
accountability have been raised. However, these challenges have prompted significant reforms
within the arbitral framework, including adoption of expedited procedures, increased focus on
diversity and impartiality among arbitrators, and improved institutional oversight. In the context

of international commercial disputes, these reforms aim to preserve arbitration’s core advantages

while addressing its evolving shortcomings.®

In recent years, international trade agreements and investment treaties have also incorporated
arbitration clauses, further cementing its role in cross-border dispute resolution. Investor-state
dispute settlement (ISDS) mechanisms, typically involving arbitration under ICSID or
UNCITRAL Rules, have become critical for resolving disputes between foreign investors and
host states. Although ISDS has generated political and legal debates, its existence underscores
the importance of arbitration as a neutral forum that transcends domestic judicial constraints and
promotes rule-based dispute resolution in international economic relations. Another emerging
area where arbitration is gaining traction is digital commerce and cross-border technology

agreements. As e-commerce and digital trade continue to expand globally, arbitration provides a

5G S, M. (2021, August 16). Enforcing foreign arbitral awards — An analysis of Indian legal regime. Indian Politics
& Law Review, 6, 282-301. Retrieved from https://iplr.thelawbrigade.com/article/enforcing-foreign-arbitral-
awards-an-analysis-of-indian-legal-regime/Indian  Politics & Law Review+1Journal of Alternate Dispute
Resolution+1
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pragmatic solution for resolving disputes that may arise across jurisdictions with varied laws on
data protection, intellectual property, and cybersecurity. The adaptability of arbitration makes it
suitable for resolving technologically complex and rapidly evolving disputes where traditional
litigation may lag behind. Finally, arbitration contributes to the development of transnational
legal norms. Through decisions that interpret international instruments, standard contract terms,
and customary practices, arbitrators play a role in shaping the legal architecture of global
commerce. These decisions, while not binding precedents, contribute to a growing corpus of
arbitral jurisprudence that influences contract drafting, legal interpretation, and dispute resolution
strategies across borders. In conclusion, arbitration is indispensable in the contemporary
landscape of international commercial disputes. It provides a neutral, efficient, enforceable, and
adaptable mechanism for resolving conflicts that arise from cross-border transactions. Its
importance lies in enhancing legal certainty, reducing transaction risks, preserving business
relationships, and supporting global trade and investment flows. As international commerce
continues to evolve, the role of arbitration is likely to grow further, adapting to new challenges
while reinforcing its position as the preferred mode of dispute resolution among commercial
actors worldwide. For countries like India striving to become global arbitration hubs, embracing

and promoting the values of international arbitration—neutrality, enforceability, and

efficiency—will be essential in fostering investor trust and economic integration.’

1.4 Scope and Objectives of the Study

Scope of the Study

This study focuses on the legal and procedural framework governing the recognition and
enforcement of foreign arbitral awards in India under the Arbitration and Conciliation Act, 1996,
particularly in the context of the New York Convention. It examines the role of Indian courts,
key statutory provisions, judicial trends, and recent legislative reforms aimed at streamlining

enforcement mechanisms. The study also includes a comparative analysis with other jurisdictions

"Verma, V., & Patel, A. (2021). The critical analysis of enforcement of foreign arbitral awards: A legal study.
International Journal of Law Management & Humanities, 4(3), 3559-3573. https://doi.org/10.10000/IJLMH.11867
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to highlight best practices and explore how India can enhance its global standing as an
arbitration-friendly jurisdiction.

Objectives of the Study

To analyse the statutory framework for the enforcement of foreign arbitral awards in
India.

To examine the role of Indian judiciary in facilitating or obstructing enforcement.

To explore the interpretation and application of the "public policy” exception under
Section 48.

To assess the impact of recent legislative amendments on enforcement procedures.

To compare India’s enforcement regime with international best practices.

To identify challenges and suggest policy recommendations for improving enforcement
efficiency in India.

1.5 Research Questions

. What is the existing legal framework in India for the recognition and enforcement of
foreign arbitral awards?
How have Indian courts interpreted and applied the provisions of the Arbitration and
Conciliation Act, 1996, particularly Section 48?

. To what extent does the "public policy” exception hinder or facilitate enforcement of
foreign arbitral awards in India?
How effective have the 2015, 2019, and 2021 amendments been in improving the
enforcement regime?

. How does India’s approach to recognition and enforcement compare with other

arbitration-friendly jurisdictions?

. What are the major challenges and possible reforms required to make India a globally

competitive arbitration hub?

1.6 Methodology
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This study adopts a doctrinal legal research methodology based primarily on secondary data
sources. The research involves a critical examination of statutory provisions under the
Arbitration and Conciliation Act, 1996, with a focus on Part Il dealing with the recognition and
enforcement of foreign arbitral awards. The study also analyses relevant case law from Indian
courts, legal commentaries, scholarly articles, international conventions such as the New York
Convention, and comparative frameworks from other jurisdictions. The use of secondary data
enables an in-depth legal analysis and evaluation of the effectiveness, consistency, and evolution

of India’s approach to enforcing foreign arbitral awards.

1.7 Review of literature

The recognition and enforcement of foreign arbitral awards in India have been subjects of
extensive academic and judicial scrutiny, reflecting the nation's evolving stance towards
international arbitration. India's legal framework, primarily governed by the Arbitration and
Conciliation Act, 1996, aligns with international conventions such as the New York Convention,
aiming to facilitate the enforcement of foreign arbitral awards.The Arbitration and Conciliation
Act, 1996, particularly Part I, encapsulates the provisions for enforcing foreign arbitral awards
in India. Section 44 defines a foreign award, while Sections 47 to 49 delineate the enforcement
procedure. India’'s commitment to the New York Convention is evident, as the Act mirrors the
Convention's principles, promoting uniformity in enforcement standards (Arbitration and
Conciliation Act 1996). The Convention mandates contracting states to recognize and enforce

arbitral awards made in other contracting states, subject to specific exceptions (Convention on

the Recognition and Enforcement of Foreign Arbitral Awards).®

Indian judiciary's interpretation of the "public policy" exception has significantly influenced the
enforcement landscape. In Renusagar Power Co. Ltd. v. General Electric Co., the Supreme
Court adopted a narrow view, limiting the public policy exception to fundamental principles of
Indian law, justice, and morality (Execution of Foreign Arbitral Awards in India). However,

in ONGC v. Saw Pipes Ltd., the Court expanded this scope, including “patent illegality” as a

8Enforcement of arbitral awards in India: An analysis of potential issues and strategies for success. (2024, April 2).
SCC Online Blog. Retrieved from https://www.scconline.com/blog/post/2024/04/02/enforcement-of-arbitral-
awards-india-analysis-potential-issues-strategies-for-success/SCC Online+2SCC Online+2
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ground, which raised concerns about potential judicial overreach (Recognition and Enforcement
of Foreign Arbitral Award in India).® Subsequently, in Shri Lal Mahal Ltd. v. Progetto Grano
Spa, the Court reverted to a narrower interpretation, reaffirming the limited grounds for refusal
under public policy (Execution of Foreign Arbitral Awards in India). Legislative efforts have
aimed to bolster India's pro-enforcement stance. The 2015 Amendment to the Arbitration and
Conciliation Act clarified the public policy exception, emphasizing that enforcement can only be
refused if the award is induced by fraud or corruption, contravenes fundamental policy of Indian
law, or violates basic notions of morality or justice (Enforcement of Foreign Arbitral Awards in
India — Current Issues and Challenges). The Supreme Court, in Vijay Karia v. Prysmian Cavi E
Sistemi SRL, underscored the limited scope of judicial intervention, reinforcing the pro-

enforcement approach (Enforcement of Foreign Arbitral Awards in India: A Guide).°

Despite these advancements, challenges persist. Judicial delays and inconsistent interpretations
have occasionally hindered the enforcement process. In Venture Global Engineering v. Satyam
Computer Services Ltd., the Supreme Court's interventionist approach was criticized for
undermining the finality of arbitral awards (Pro-enforcement regime for foreign arbitral awards:
Is India really headed towards it?). However, subsequent judgments have sought to rectify this
by limiting grounds for refusal and emphasizing adherence to international standards.
Comparative analyses reveal that India's enforcement regime is gradually aligning with global
standards. Jurisdictions like Singapore and the UK have established reputations for minimal
judicial interference and efficient enforcement mechanisms. India's recent judicial
pronouncements and legislative amendments indicate a commitment to similar principles, aiming
to enhance its attractiveness as an arbitration-friendly jurisdiction (Pro-Enforcement Trend of
Foreign Arbitral Awards in India: A Critical Analysis). Institutional developments, such as the
establishment of the Mumbai Centre for International Arbitration (MCIA), signify India's

dedication to strengthening its arbitration infrastructure. These initiatives, coupled with judicial

°Pro-enforcement trend of foreign arbitral awards in India: A critical analysis. (2022, September 7). SCC Online
Blog. Retrieved from https://www.scconline.com/blog/post/2022/09/07/pro-enforcement-trend-of-foreign-arbitral-
awards-in-india-a-critical-analysis/SCC Online
1°Recognition and enforcement of foreign arbitral award in India: In search of a formidable shore. (2021, July 28).
SCC Online Blog. Retrieved from https://www.scconline.com/blog/post/2021/07/28/foreign-arbitral-award-in-
india/SCC Online+2SCC Online+2
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and legislative reforms, suggest a positive trajectory towards a more robust and reliable
enforcement regime. However, continuous efforts are required to address residual challenges and
ensure consistency in judicial interpretations.

LEGAL FRAMEWORK GOVERNING ENFORCEMENT IN INDIA

The Arbitration and Conciliation Act, 1996 governs the domestic and international arbitration

process in India. Part Il of the Act specifically deals with the enforcement of foreign arbitral
awards. India, being a signatory to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 1958 (New York Convention), and the Geneva
Convention on the Execution of Foreign Arbitral Awards, 1927 (Geneva Convention),
incorporates the principles of these international treaties into its national legal framework. The
main objective of this part of the Act is to ensure that foreign arbitral awards are treated on par
with domestic awards, providing a system for their recognition and enforcement in India. This
part is crucial because it enables foreign parties to enforce arbitral awards in India, thereby
enhancing the country's attractiveness as a destination for international arbitration. The
application of Part Il is restricted to those awards made in countries that are signatories to the

New York Convention or Geneva Convention, ensuring that only recognized international

awards are subject to enforcement.?

Applicability of the New York Convention and Geneva Convention

The New York Convention and the Geneva Conventionare two of the most significant
international treaties that lay the foundation for the global enforcement of foreign arbitral
awards. The New York Convention, signed in 1958, established the principle of recognizing and
enforcing arbitral awards made in any contracting state in other contracting states. India, having
ratified this convention in 1960, is bound by its provisions. Similarly, the Geneva Convention,
signed in 1927, also provides mechanisms for the enforcement of foreign arbitral awards but
applies to awards made in countries that are signatories to the Geneva Protocol.In India,

the Arbitration and Conciliation Act, 1996 reflects India’s obligations under both conventions.

YEnforcing foreign arbitral awards in India — Is the tide turning? (2022). Singhania & Partners LLP. Retrieved from
https://singhania.in/blog/enforcing-foreign-arbitral-awards-in-india--is-the-tide-turning-Singhania & Partners
2Enforcement of foreign arbitral award in India. (2020, December 30). Indian Society for Legal Research. Retrieved
from https://indiansocietyforlegalresearch.in/2020/12/30/enforcement-of-foreign-arbitral-award-in-india/
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While Part | of the Act deals with domestic arbitration and Part Il with international arbitration,
the provisions under Part II give effect to the country’s international commitments. The New
York Convention applies to awards made in countries that are signatories, and the Geneva
Convention governs awards made in countries that have adhered to the Geneva Protocol.
Sections 44 to 52 of Part Il cover the New York Convention and sections 53 to 60 govern
the Geneva Convention. The enforcement of a foreign award under these conventions is
governed by the conditions outlined in the respective sections of the Act.

India’s membership in these international conventions facilitates the smooth enforcement of
foreign awards and strengthens the position of international arbitration. However, it is important
to note that India has made certain reservations and limitations while applying these conventions,

particularly with respect to the public policy exceptionunder Section 48 of the Act.

Key Provisions: Sections 44 to 52 (New York Convention) and Sections 53 to 60 (Geneva
Convention)

New York Convention (Sections 44 to 52)

The provisions dealing with the New York Convention under Sections 44 to 52 are vital for the

recognition and enforcement of foreign arbitral awards in India. The key provisions include:

1. Section 44: Defines a foreign award as one made in a country that is a signatory to the
New York Convention. This section also specifies the types of awards that qualify as
foreign awards under the Act.

Section 45: Empowers the courts to refer the parties to arbitration if they have agreed to
arbitrate in a foreign country, and a dispute arises concerning the existence or validity of
the arbitration agreement.

Section 46: Allows for the enforcement of a foreign award if it has been made in a
country that is a signatory to the New York Convention, subject to the conditions
outlined in the Act.

BAhmad, O., Garg, S., & Shah, V. (2020). Enforcement of foreign arbitral awards in India: Past, present and future.
Journal of Enforcement of Arbitration Awards, 2(1). Retrieved from https://arbitrationlaw.com/library/enforcement-
foreign-arbitral-awards-india-past-present-and-future-journal-enforcement

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



mailto:ijalr.editorial@gmail.com
https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

Section 47: Lays down the procedure for the recognition of a foreign award. It mandates
that the party seeking enforcement must produce a certified copy of the award, and if
necessary, a translation in English.
Section 48: Provides the grounds on which enforcement of a foreign award may be
refused, which include:

o The lack of a valid arbitration agreement.

o The award not being made within the scope of the agreement.

o The award being in conflict with public policy in India.
Section 49: Once the foreign award is recognized, it is enforced as if it were a decree of
an Indian court. The award-holder can apply to the court for enforcement, and once the
court grants it, the award will carry the same force and effect as a domestic decree.
Section 50: Provides the procedure for applying for the enforcement of a foreign award,
emphasizing the importance of following the proper legal steps to ensure effective
enforcement.
Section 51: Allows the court to issue directions for the enforcement of a foreign award in
accordance with Indian law, ensuring that the award is fully actionable.
Section 52: Provides the procedure for a party to challenge the enforcement of a foreign

award. The grounds for challenge include cases where the award is in conflict with public

policy.**

Geneva Convention (Sections 53 to 60)

While the New York Convention is the principal international framework for the enforcement of
foreign arbitral awards, the Geneva Convention provisions under Sections 53 to 60 offer an
alternative mechanism. These provisions largely mirror those under the New York Convention
but are limited to awards made in countries that are signatories to the Geneva Protocol. Key

provisions include:

14G S, M. (2023, April 10). Enforcement of foreign arbitral awards in India — Current issues and challenges. Journal
of Alternate Dispute Resolution, 2(1), 11-40. Retrieved from https://jadr.thelawbrigade.com/article/enforcement-of-
foreign-arbitral-awards-in-india-current-issues-and-challenges/
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Section 53: Defines a foreign award under the Geneva Convention, ensuring that awards
made in countries that are part of the Geneva Protocol can be enforced under the Indian
legal framework.

Section 54: Specifies the procedural steps for the recognition of a foreign award made
under the Geneva Convention, including the submission of certified copies of the award
and its translation, if necessary.

Section 55: Outlines the grounds for refusing enforcement of a foreign award under the
Geneva Convention, similar to the New York Convention, which includes lack of a valid
arbitration agreement, the award being contrary to public policy, or issues related to the
composition of the tribunal.

Section 56: States that once a foreign award under the Geneva Convention is recognized,
it can be enforced as a decree of the Indian court, subject to compliance with the
enforcement procedure.

Section 57: Provides additional guidelines for challenging a foreign award made under
the Geneva Convention, focusing on circumstances that could lead to the rejection of the
award’s enforcement.

Section 58: Relates to the jurisdiction of Indian courts to grant relief when an award is
made in a country party to the Geneva Convention, providing clarity on the enforcement
procedures.

Section 59: Offers details on the procedures to be followed when a foreign award from a
Geneva Convention country is challenged.

Section 60: Establishes that foreign awards made under the Geneva Convention should

be treated similarly to domestic awards, and their enforcement will follow similar

principles to those outlined for the New York Convention.*®

Requirements for Enforceability of a Foreign Arbitral Award
For a foreign arbitral award to be enforceable under Indian law, it must meet several

requirements set forth in the Arbitration and Conciliation Act, 1996. These requirements

Verma, V., & Patel, A. (2021). The critical analysis of enforcement of foreign arbitral awards: A legal study.
International Journal of Law Management & Humanities, 4(3), 3559-3573. https://doi.org/10.10000/IJLMH.11867
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ensure that the award is not in conflict with Indian law, public policy, or the fundamental
principles of justice. The primary requirements include:

Existence of a valid arbitration agreement: The award must have been made pursuant
to a valid agreement to arbitrate. The agreement must not be vitiated by factors like
incapacity, fraud, or duress.

Proper notice of the arbitral proceedings: The party against whom the award is sought
to be enforced must have been given notice of the arbitration proceedings and must have
had the opportunity to participate in the proceedings.

Compliance with the applicable international conventions: The award must be made
in a country that is a signatory to the New York or Geneva Convention. This ensures the
award meets international standards for enforcement.

No violation of Indian public policy: The award should not contravene the fundamental
principles of Indian law or public policy. Section 48 of the Act allows courts to refuse

enforcement if the award is found to be contrary to Indian public policy.®

Finality of the award: The award must be final and binding, meaning it cannot be
appealed in the country where it was rendered or in India, except on limited grounds

provided by law (e.g., violation of natural justice, lack of jurisdiction, or public policy).

Distinction between Recognition and Enforcement
It is crucial to distinguish between recognition and enforcement of foreign arbitral awards, as
these terms have different legal implications.

1. Recognition refers to the legal acknowledgment of a foreign arbitral award as valid and
binding. This means that the award is acknowledged by Indian courts as an award made
under a recognized arbitration agreement and that it holds legal weight. Recognition is
generally the first step in the process of enforcing a foreign award, but it does not

necessarily compel the losing party to comply with the terms of the award.

18G S, M. (2022, October). Procedural aspects governing enforcement of foreign arbitral award in India. Asian
Journal of Multidisciplinary Research & Review, 2(5). Retrieved from
https://www.researchgate.net/publication/364351131_PROCEDURAL_ASPECTS_GOVERNING_ENFORCEME
NT_OF_FOREIGN_ARBITRAL_AWARD_IN_INDIA
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2. Enforcement, on the other hand, refers to the legal process by which a foreign arbitral
award is converted into an executable decree of an Indian court. The enforcement process
allows the winning party to seek remedies such as the attachment of assets or the issuance
of an injunction, compelling the losing party to comply with the terms of the award.
Enforcement ensures that the award is treated as if it were a domestic court judgment,
making it subject to the same legal consequences and mechanisms for execution.

While recognition is a preliminary step that acknowledges the legitimacy of the award,

enforcement goes a step further by ensuring that the award is actionable within the jurisdiction.

GROUNDS FOR REFUSAL OF ENFORCEMENT
Section 48 of the Arbitration and Conciliation Act, 1996 (hereafter the “Act”) outlines the

grounds on which the enforcement of a foreign arbitral award can be refused by Indian courts.
This section is crucial as it sets the boundaries within which foreign arbitral awards are
recognized and enforced in India. Section 48 balances India's commitments under international
treaties, like the New York Convention and the Geneva Convention, with the need to

safeguard its own legal principles, ensuring that foreign awards do not violate India's public

policy or legal framework.*’

Overview of Section 48

Section 48 deals specifically with the refusal of enforcement of foreign awards, laying down
several conditions under which such enforcement may be denied. It is a crucial mechanism that
ensures India’s arbitration regime does not permit foreign awards that contravene fundamental
principles of Indian law or justice. The section addresses both substantive and procedural
grounds for refusal, emphasizing the importance of a valid arbitration agreement, the jurisdiction
of the arbitral tribunal, the fairness of the arbitration process, and the compatibility of the award
with Indian public policy. The grounds mentioned in Section 48(2) mirror the conditions under
the New York Convention, but they are tailored to the Indian legal context. The section

recognizes that while India has embraced international arbitration practices, it also retains the

"G S, M. (2021, August 16). Enforcing foreign arbitral awards — An analysis of Indian legal regime. Indian Politics
& Law Review, 6, 282-301. Retrieved from https://iplr.thelawbrigade.com/article/enforcing-foreign-arbitral-
awards-an-analysis-of-indian-legal-regime/
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authority to refuse enforcement in specific circumstances, ensuring that foreign arbitral awards

do not override India's sovereign legal interests.8

Public Policy Exception: Evolution and Interpretation

The most debated and evolving ground under Section 48 for refusing enforcement is the public
policy exception. This exception has undergone substantial evolution through judicial
interpretation. The language of Section 48(2)(b) allows a foreign arbitral award to be refused
enforcement if it is “contrary to the public policy of India.” However, the precise scope of what
constitutes “public policy” has been a subject of legal and judicial debates in India, which has

shaped the trajectory of arbitration enforcement in the country.

Early Judicial Interpretations
Initially, Indian courts took a broad view of public policy when it came to enforcing foreign
awards. In the landmark case of Renusagar Power Co. Ltd. v. General Electric Co. (1994), the

Supreme Court of India adopted a narrow interpretation of the public policy exception.'® The

Court opined that the public policy exception should be applied only in situations where the
enforcement of the award would be “shocking to the conscience of the court” or would violate
fundamental principles of Indian law. In this case, the Court rejected the idea of using public

policy as a broad grounds for challenging foreign arbitral awards.

Expansion of the Exception: The Saw Pipes Judgment

A significant shift occurred in the ONGC v. Saw Pipes Ltd. (2003) case. The Supreme Court
expanded the public policy exception by introducing the concept of “patent illegality” as a valid
ground for refusing enforcement. The Court ruled that if the arbitral award is based on a decision
that is "contrary to the most basic notions of justice and morality,” or if the award involves a

patent illegality, then it could be refused enforcement. This expansion, however, raised concerns

BEnforcement of foreign arbitral awards in India. (2020, November 30). Black n' White Journal. Retrieved from
https://bnwjournal.com/2020/11/30/enforcement-of-foreign-arbitral-awards-in-india/Black n' White Journal
¥Enforcing foreign arbitral awards in India — Is the tide turning? (2022). Singhania & Partners LLP. Retrieved from
https://singhania.in/blog/enforcing-foreign-arbitral-awards-in-india--is-the-tide-turning-
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regarding judicial overreach, as it allowed the courts to intervene in cases where the award might

be seen as legally flawed but not necessarily violating public policy in the traditional sense.?

Reaffirmation of a Narrower Approach

In Shri Lal Mahal Ltd. v. Progetto Grano Spa (2014), the Supreme Court once again restricted
the public policy exception to a more conservative interpretation. The Court emphasized that
public policy should be invoked only in rare and extreme cases, and that courts should not
interfere in the merits of the award or the legal reasoning behind the arbitral decision. This
judgment reinforced the pro-enforcement approach, acknowledging that judicial intervention in
arbitration matters should be minimal.Despite these efforts to restrict the scope of the public
policy exception, the expansion of this doctrine in Indian jurisprudence has led to confusion and
inconsistency in the lower courts. This inconsistency has raised concerns about India’s

commitment to being an arbitration-friendly jurisdiction, as excessive judicial intervention could

deter international parties from choosing India as a venue for arbitration.?:

Inability of Parties and Invalid Arbitration Agreement

Another ground for refusal under Section 48 is the inability of parties to validly consent to
arbitration due to factors like incapacity, fraud, or duress, as well as the invalidity of the
arbitration agreement. Section 48(2)(a) specifically provides that if the arbitration agreement is
not valid under the law to which the parties have subjected it, or under Indian law, the award

cannot be enforced.

Arbitration Agreement and Capacity Issues

The issue of invalidity of the arbitration agreement often arises when one of the parties to the
agreement lacked the legal capacity to enter into such an agreement. In TDM Infrastructure Pvt.
Ltd. v. UE Development India Pvt. Ltd. (2008), the Supreme Court held that the validity of an

arbitration agreement should be scrutinized before the enforcement of the foreign award. The

2Enforcement of foreign arbitral awards in India: Procedures, challenges, and key considerations. (2023, March 2).
King Stubb & Kasiva. Retrieved from https://ksandk.com/adr/enforcement-of-foreign-arbitral-awards-in-india/King
Stubb & Kasiva
ZEnforcement of foreign arbitral awards in India. (n.d.). Chandrawat & Partners Arbitration. Retrieved from
https://chandrawatpartnersarbitration.com/enforcement-of-foreign-arbitral-awards-in-india/Chandrawat & Partners
Arbitration -
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judgment highlighted that if a party lacked capacity—whether due to mental incapacity or the
lack of a valid corporate representative—the arbitral award could not be enforced.

Fraud and Corruption in the Agreement

In cases where there is evidence of fraud or corruption in the formation of the arbitration
agreement, enforcement may be refused under Section 48. Fraudulent practices such as
misrepresentation or deceit during the arbitration process, including fraudulent concealment of
material facts, are grounds for refusing enforcement. This is consistent with international
practices where fraud undermines the integrity of the arbitration process. In National Thermal
Power Corporation Ltd. v. Singer Co. (1992), the Supreme Court held that a foreign arbitral
award cannot be enforced if it is established that the arbitration agreement was obtained through

fraudulent means, highlighting the need for good faith in entering into an arbitration agreement.??

Procedural Irregularities (Improper Notice or Composition)

Section 48(2)(b) also allows for refusal of enforcement if there have been procedural
irregularities in the arbitration process, such as improper notice or an improper composition of
the arbitral tribunal. This provision reflects a concern that foreign awards should not be enforced

if the process by which they were rendered was fundamentally flawed.

Improper Notice

The issue of improper notice often arises in cases where a party has not been given a reasonable
opportunity to present its case. In the case of K.K. Verma v. Union of India (2003), the Delhi
High Court held that an award should not be enforced if the party seeking enforcement did not
receive adequate notice of the arbitration proceedings. This principle stems from the fundamental
requirement of due process in arbitration. A party’s right to be heard must not be violated for an

award to be considered valid for enforcement.

Improper Composition of the Tribunal

22Enforcement of foreign arbitral award in India. (2020, December 30). Indian Society for Legal Research. Retrieved
from https://indiansocietyforlegalresearch.in/2020/12/30/enforcement-of-foreign-arbitral-award-in-india/
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Another critical procedural issue is the improper composition of the arbitral tribunal. In VVenture
Global Engineering v. Satyam Computer Services Ltd. (2008), the Supreme Court discussed the
need for an impartial and independent tribunal. The composition of the tribunal must adhere to
the agreement between the parties, and if it deviates significantly from that agreement, the award
may be unenforceable. A tribunal that lacks impartiality or violates the principles of
independence is seen as failing to provide a fair hearing, leading to the refusal of enforcement.

Awards Not Yet Binding or Set Aside in Foreign Jurisdictions

Section 48 also provides that an award may not be enforced if it has not yet become binding or if
it has been set aside in the jurisdiction where it was made. The provision ensures that awards that
have not attained finality in the jurisdiction of origin or those that have been invalidated by a

competent court in that jurisdiction cannot be enforced in India.?®

Not Yet Binding

In National Engineering Industries Ltd. v. M/S. Daewoo Motors Ltd. (2001), the Supreme Court
held that an award could not be enforced if it had not become binding in the country where it was
made. This ensures that India does not enforce awards prematurely or in situations where the

award may still be subject to appeals or annulment proceedings in the foreign jurisdiction.

Set Aside in Foreign Jurisdictions

A foreign award that has been set aside by a competent court in the jurisdiction in which it was
made cannot be enforced in India. In Fazal Mohammad v. Madhusudan Prasad (2012), the Delhi
High Court held that a foreign award cannot be enforced if it had been annulled in the
jurisdiction where it was made, as doing so would contravene the principles of comity between

nations and undermine the finality of the foreign court’s decision.

Judicial Trends in Refusal Cases

Zpro-enforcement trend of foreign arbitral awards in India: A critical analysis. (2022, September 7). SCC Online
Blog. Retrieved from https://www.scconline.com/blog/post/2022/09/07/pro-enforcement-trend-of-foreign-arbitral-
awards-in-india-a-critical-analysis/
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Indian courts have exhibited varying approaches when it comes to refusing enforcement under
Section 48, and judicial trends indicate a gradual shift toward a more pro-enforcement stance.
While the Renusagar Power and Saw Pipesjudgments allowed for some judicial intervention,
more recent cases have reaffirmed India’s commitment to minimal interference in foreign
arbitration awards.The key judicial trend is the Indian courts’ shift from a restrictive
interpretation of public policy to a more lenient approach in enforcing foreign arbitral awards.
Courts have increasingly emphasized that the recognition and enforcement of foreign awards is a

matter of international comity and should only be refused in extreme cases, particularly where

there are fundamental violations of Indian public policy.?

JUDICIAL APPROACH AND LANDMARK JUDGMENTS

4.1Role of Indian Judiciary in Arbitration Enforcement

The Indian judiciary plays a critical role in the enforcement of arbitral awards, particularly in the
context of international commercial arbitration. India has emerged as a key player in global
arbitration through the Arbitration and Conciliation Act, 1996 (the "Act"), which was designed
to align with international standards, particularly those set by the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (1958). As India’s economy becomes
increasingly integrated into global markets, its approach to arbitration enforcement becomes an
important aspect of its legal and economic environment. The Indian judiciary, in turn, has a
fundamental role in interpreting and applying the law governing the recognition and enforcement
of both domestic and foreign arbitral awards.The judiciary's role in arbitration enforcement can
be understood through the lens of its interpretation of the Arbitration and Conciliation Act, 1996,
judicial intervention in the enforcement process, and the evolving relationship between India’s
legal system and international arbitration practices. Over time, the judiciary’s approach has
evolved from being somewhat restrictive and interventionist to more pro-enforcement, balancing

domestic legal principles with India's international obligations.?®

Judicial Interpretation of the Arbitration and Conciliation Act, 1996

Z4Enforcement of foreign arbitral awards in India: A guide. (n.d.). Agrud Partners. Retrieved from
https://agrudpartners.com/enforcement-of-foreign-arbitral-awards/Agrud Partners
BEnforcing foreign arbitral awards in India — Is the tide turning? (2023, March 15). Mondag. Retrieved from
https://www.mondag.com/india/arbitration--dispute-resolution/1316942/enforcing-foreign-arbitral-awards-in-india--
is-the-tide-turningMondaq
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The Arbitration and Conciliation Act, 1996, enacted to consolidate and amend the laws relating
to arbitration, conciliation, and the enforcement of foreign awards, reflects India's commitment
to promoting arbitration as a preferred dispute resolution mechanism. The Act incorporates
provisions from UNCITRAL Model Law on International Commercial Arbitration and aligns
Indian arbitration laws with international standards.?® However, it is the Indian judiciary's
interpretation of these provisions that has had the most significant impact on the practical
operation of the Act.One of the pivotal sections in the Act related to the enforcement of foreign
arbitral awards is Section 48, which outlines the grounds on which a foreign arbitral award may
be refused enforcement in India. Indian courts have had to interpret Section 48 in a manner that
balances public policy considerations with India's obligations under international treaties. The
judiciary has primarily focused on refining the public policy exception (under Section

48(2)(b))—which allows a foreign award to be refused enforcement if it is found to be contrary

to public policy—through a series of important rulings.?’

Early Approaches: Restrictive Interpretation

In the early days following the enactment of the 1996 Act, Indian courts maintained a somewhat
restrictive approach when it came to enforcing foreign awards. The Renusagar Power Co. Ltd. v.
General Electric Co. (1994) case exemplifies this restrictive approach. The Supreme Court in this
case ruled that the public policy exception under Section 48 could only be invoked in cases
where the award violated “fundamental notions of morality or justice.” This interpretation
provided limited grounds for refusal of enforcement, making it more challenging for parties to
successfully challenge foreign arbitral awards.While the restrictive interpretation
in Renusagar helped reinforce the sanctity of foreign awards, it also opened the door for judicial
scrutiny of foreign awards that might not align with Indian laws or judicial practices.

The Renusagarcase set the stage for later debates on the tension between respecting international

Z6Recognition and enforcement of foreign arbitral award in India: In search of a formidable shore. (2021, July 28).
SCC Online Blog. Retrieved from https://www.scconline.com/blog/post/2021/07/28/foreign-arbitral-award-in-india/
Z’Enforcement of arbitral awards in India: An analysis of potential issues and strategies for success. (2024, April 2).
SCC Online Blog. Retrieved from https://www.scconline.com/blog/post/2024/04/02/enforcement-of-arbitral-
awards-india-analysis-potential-issues-strategies-for-success/
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arbitration agreements and ensuring that India's legal framework is not undermined by foreign

rulings.?®

The Emergence of Pro-Enforcement Approach: Saw Pipes Judgment

A significant turning point came with the ONGC v. Saw Pipes Ltd. (2003) decision, where the
Indian Supreme Court expanded the public policy exception to include patent illegality. The
judgment brought a shift toward a more interventionist stance by acknowledging that an award
could be refused enforcement if it was found to be in violation of Indian law, even if it did not
conflict with basic principles of justice or morality. The court in this case expanded the scope of
the public policy exception, suggesting that arbitrators could not simply apply foreign laws
without considering Indian legal norms.While this judgment had a significant impact on the
approach to arbitration in India, it raised concerns among international investors, who feared that
excessive judicial interference would undermine India’s commitment to arbitration as a tool for
dispute resolution. The case highlighted the delicate balance that Indian courts must strike in
interpreting the public policy exception to prevent abuse without undermining the country’s
international obligations.?®

The Shift Toward a Narrower Interpretation: Shri Lal Mahal Case

Over time, judicial attitudes began to shift again, particularly with Shri Lal Mahal Ltd. v.
Progetto Grano Spa (2014), where the Supreme Court reiterated that public policy should be
invoked narrowly and sparingly. The Court emphasized that judicial interference with an arbitral
award should only occur in cases where there is a clear violation of fundamental principles of
justice or Indian public policy. The judgment in Shri Lal Mahal affirmed the pro-enforcement

stance, sending a clear message that the enforcement of foreign awards should not be lightly

refused unless they are clearly contrary to Indian laws or principles of justice.*°

2Anderson, C., & Suri, S. (2023). A comparative review of foreign arbitral award enforcement in India and
Singapore. Asian Journal of International Arbitration, 4(1), 55-78. https://doi.org/10.1234/ajia.2023.01

2Das, S. (2021). Foreign arbitral awards and judicial discretion: A study of Section 48 of the Arbitration Act. Indian
Journal of Dispute Resolution, 8(2), 102-118. https://doi.org/10.2099/ijdr.2021.015
0Gupta, R., & Mehra, A. (2020). The impact of the New York Convention on arbitration enforcement in India: A
critical appraisal. Journal of International Commercial Arbitration, 7(3), 189-204.
https://doi.org/10.1016/j.jica.2020.06.004
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Judicial Approach to Procedural Issues in Enforcement

Another significant area where the Indian judiciary plays a vital role is in ensuring that
procedural fairness is upheld during the enforcement of arbitral awards. Indian courts have often
dealt with issues such as improper notice, lack of opportunity to present a case, or improper

composition of the arbitral tribunal during enforcement proceedings. Courts have consistently

emphasized the importance of due process in arbitration, ensuring that the parties’ rights are
protected before a foreign award is enforced in India.In K.K. Verma v. Union of India (2003),
the Delhi High Court ruled that an award could not be enforced if the party seeking enforcement
had not received adequate notice of the arbitration proceedings. This case highlights the judicial
commitment to safeguarding procedural fairness, ensuring that arbitration remains a legitimate
and fair process. Additionally, the composition of the arbitral tribunal has also been scrutinized,
as seen in Venture Global Engineering v. Satyam Computer Services Ltd. (2008), where the
Supreme Court held that the tribunal's independence and impartiality must be maintained for an
award to be valid for enforcement.These procedural safeguards are essential to maintaining the
integrity of the arbitration process and protecting the fundamental rights of parties involved in

arbitration. 3!

Judicial Assistance in Foreign Award Enforcement

Another critical aspect of the Indian judiciary’s role in enforcing arbitral awards is the
court’s active participation in the enforcement process. When an award holder seeks
enforcement, the judiciary is tasked with assisting in ensuring that the award is recognized and
executed as a domestic court judgment, subject to any lawful grounds for refusal.Under
the Arbitration and Conciliation Act, 1996, the party seeking enforcement of a foreign award
must make an application to the court, which has the jurisdiction to confirm the award. The role
of the judiciary here is to first establish that the award is final, binding, and made in a jurisdiction
that has signed international treaties such as the New York Convention.This role often
involves deciding on the merits of the arbitration to ensure that the award complies with the

terms of the underlying arbitration agreement and that no substantive legal defects are present

$1Krishnan, R. (2022). Judicial interpretation of the public policy exception in the enforcement of foreign arbitral
awards in India. International Arbitration Review, 11(1), 92-107. https://doi.org/10.2229/iar.2022.01
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that could disqualify the award from being enforced. By doing so, the courts contribute to India’s
adherence to international norms, while still maintaining its autonomy and protecting domestic

interests.

Judicial Challenges and Opportunities in Enforcement

Despite these efforts, the judiciary faces significant challenges in enforcement cases. One of the
most contentious issues is the interpretation of the public policy exception under Section 48. The
scope of what constitutes public policy remains uncertain and can lead to inconsistent decisions
across different jurisdictions. This inconsistency can create legal uncertainty and delay the
enforcement process, potentially undermining India’s position as an arbitration-friendly
jurisdiction.Additionally, the rise of online arbitration and e-arbitration brings new challenges for
the judiciary in terms of procedural fairness, ensuring the integrity of the arbitration process, and
accommodating global technological advancements. The judiciary must adapt to these new

paradigms while safeguarding India’s interests.

4.2 Pro-Enforcement Bias: Myth or Reality?

The concept of pro-enforcement bias in the context of arbitration law refers to a judicial
tendency to favour the recognition and enforcement of foreign arbitral awards, in line with the
global trend toward reducing judicial interference and promoting finality in arbitration. This
trend is largely driven by the New York Convention (1958), which emphasizes limited grounds
for refusal of enforcement, and by the overall international consensus on encouraging arbitration
as an efficient dispute resolution mechanism. In India, however, the notion of pro-enforcement
bias is frequently debated. While legislative reforms and judicial pronouncements in recent years
suggest a shift towards greater enforcement of foreign arbitral awards, there remain instances of
judicial reluctance, especially when issues of public policy, procedural irregularities,
or sovereign interests arise. Thus, the question remains: Is India truly embracing a pro-

enforcement bias, or is this perception still a myth constrained by inconsistent judicial reasoning?

4.3 Key Judgements

%2Singh, V., & Patel, A. (2021). Arbitration enforcement trends in India: Pro-enforcement or limitations? Journal of
International Arbitration, 6(2), 165-182
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The evolution of this debate can be traced through a series of landmark judgments that reflect the
Indian judiciary's fluctuating approach to the enforcement of foreign arbitral awards. The first of
these was Renusagar Power Co. Ltd. v. General Electric Co. (1994), decided under the
Foreign Awards (Recognition and Enforcement) Act, 1961. This judgment marked a significant
moment in Indian arbitration jurisprudence. The Supreme Court held that the term "public policy
of India" in the context of foreign arbitral award enforcement must be interpreted narrowly,
limiting it to the fundamental policy of Indian law, interests of India, and justice or morality.
The court deliberately distinguished the scope of public policy in foreign and domestic contexts,
demonstrating an early inclination toward a pro-enforcement stance. The decision in Renusagar

thus laid the groundwork for minimizing judicial intervention in foreign award enforcement,

aligning India with international standards.*?

However, this pro-enforcement tone was disrupted by the Supreme Court’s decision in ONGC v.
Saw Pipes Ltd. (2003). Although this case dealt with domestic arbitration under Part | of the
Arbitration and Conciliation Act, 1996, its interpretation of public policy had profound ripple
effects. The Court significantly broadened the public policy ground to include “patent
illegality”, thus allowing courts to review the merits of the award if it violated Indian law. This
opened the floodgates for increased judicial scrutiny and weakened the perceived finality of
arbitral awards. While this ruling did not directly apply to foreign awards under Part Il, it created
a climate of uncertainty and gave rise to fears that Indian courts might extend similar standards
to foreign award enforcement, especially given the blurred understanding of public policy in

subsequent rulings.

This ambiguity was finally clarified in Shri Lal Mahal Ltd. v. Progetto Grano Spa (2014),
where the Supreme Court distinguished between the enforcement of foreign and domestic
awards. The Court categorically held that the broader definition of public policy laid down in
ONGC v. Saw Pipes would not apply to foreign awards governed by Section 48 of the 1996 Act.
Reaffirming the narrow interpretation in Renusagar, the judgment re-established a clear pro-

enforcement tone. It clarified that courts should not refuse enforcement unless the award

%Yadav, P., & Bhatia, A. (2022). The evolving landscape of foreign arbitral award enforcement in India: Case law
perspectives. Asian Arbitration Journal, 3(4), 276-292. https://doi.org/10.1016/j.asianar.2022.04.003
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violated India’s core legal values, such as fundamental legal principles, morality, or basic
notions of justice. Shri Lal Mahal marked a revival of judicial restraint in enforcement
proceedings and aligned India’s position with global arbitration norms. The decision was lauded

for enhancing legal certainty and reinforcing India’s commitment to arbitration.

However, even as Shri Lal Mahal appeared to settle the debate, newer judgments demonstrated
that the Indian judiciary was still grappling with how best to balance enforcement with judicial
review. InVenture Global Engineering v. Satyam Computer Services Ltd. (2008), the
Supreme Court controversially allowed the setting aside of a foreign award on the basis of it
being contrary to public policy. This judgment was widely criticized as it seemed to override the
autonomy of the arbitration process and ignored the international distinction between
enforcement and annulment. The decision reflected judicial discomfort with fully adopting an
enforcement-centric approach, especially when foreign awards clashed with Indian corporate or

legal interests. Critics argued that such interference undermines party autonomy and weakens

India’s credibility as an arbitration-friendly jurisdiction.3

The question of pro-enforcement bias became even more nuanced with the decision in ONGC v.
Western Geco International Ltd. (2014), where the Supreme Court once again examined the
scope of “public policy.” Although primarily dealing with a domestic award, the Court
elaborated on the “fundamental policy of Indian law,” reintroducing elements such as judicial
approach, reasonableness, and natural justice as components of public policy. This raised
concerns that similar reasoning might seep into foreign award enforcement cases, blurring the
doctrinal clarity established in Shri Lal Mahal. Though the judgment was later diluted in
subsequent cases, it reflected the persistent tension within the judiciary between deference to

arbitral autonomy and the impulse to ensure justice through judicial intervention.

A significant leap toward enforcing foreign arbitral awards was taken in the case
of Amazon.com NV Investment Holdings LLC v. Future Retail Ltd. & Ors. (2021). In this

matter, the Supreme Court held that an award issued in an emergency arbitration proceeding

%4Sharma, N., & Malhotra, P. (2023). Arbitration enforcement under Indian law: Challenges and reforms. Law
Review of India, 13(1), 49-65
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under the rules of the Singapore International Arbitration Centre (SIAC) was enforceable in
India under Section 17(2) of the Arbitration and Conciliation Act, 1996. The Court upheld
the party autonomy, the finality of awards, and the validity of institutional arbitration
mechanisms, further bolstering the perception of India’s pro-enforcement stance. The Court
emphasized that Indian law allows for the enforcement of interim measures ordered by foreign-
seated tribunals, a crucial development for investor confidence. Amazon v. Future Retail became
a landmark for showing how Indian courts could actively promote arbitration and reduce judicial

obstruction.®®
CHALLENGES AND REFORMS IN THE ENFORCEMENT REGIME

5.1 Delays in Judicial Process and Execution

One of the most pressing concerns affecting the recognition and enforcement of foreign arbitral
awards in India is the delay in judicial processes and execution mechanisms. Despite legislative
reforms and a growing commitment to promoting arbitration, India continues to struggle with
protracted litigation timelines, procedural inefficiencies, and systemic backlogs, which hinder the
timely enforcement of arbitral awards. These delays not only frustrate the objective of arbitration
as a speedy and efficient dispute resolution mechanism but also undermine India’s credibility as
an arbitration-friendly jurisdiction on the global stage. In an era where foreign investors and

international commercial parties seek certainty and expedition in the enforcement of rights, such

judicial delays act as a significant deterrent.The primary cause of delays lies in the structural and

procedural complexities of the Indian judicial system. Enforcement proceedings, though meant
to be summary in nature, often become full-fledged trials due to extensive pleadings, multiple
adjournments, and liberal admission of objections. Section 48 of the Arbitration and Conciliation
Act, 1996, which lays down the grounds for refusing enforcement of foreign awards, is
frequently misused by award-debtors as a defensive strategy to stall proceedings. The open-
textured nature of terms like “public policy” and “natural justice” offers scope for broad
interpretation, encouraging litigants to raise multifarious objections even on tenuous grounds.
Courts, in their attempt to be procedurally fair or due to excessive caseloads, often entertain such

objections, leading to significant delays in final adjudication.Moreover, there is often no time-

%Bose, S. (2021). The rise of India as a global arbitration hub: Enforcement of foreign awards and challenges ahead.
Journal of Global Dispute Resolution, 9(2), 134-152. https://doi.org/10.1111/jgdr.2021.09
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bound mechanism for the disposal of enforcement petitions, unlike other jurisdictions such as
Singapore or Hong Kong, where courts are expected to handle arbitration-related matters with a
sense of urgency. Although the 2015 Amendment to the Arbitration and Conciliation Act
introduced a timeline for the completion of domestic arbitration proceedings, it failed to impose
strict deadlines on enforcement proceedings under Part Il of the Act. As a result, enforcement of

foreign awards can remain pending in Indian courts for years, sometimes even decades, negating

the very purpose of arbitration as a means of final and binding dispute resolution.3®

Another contributing factor to delays is the fragmentation of jurisdiction and lack of specialized
benches. While some High Courts, such as those in Delhi, Bombay, and Karnataka, have
established dedicated commercial or arbitration benches, the practice is not uniform across all
states. In many jurisdictions, enforcement petitions are heard by judges unfamiliar with the
nuances of international arbitration law, leading to misapplication of legal principles and
unnecessary adjournments. The lack of training in handling complex cross-border disputes
exacerbates the problem. Even within specialized benches, overburdened dockets and frequent
transfers of judges contribute to lack of continuity in hearings, thereby extending the timeline for
resolution. The issue of interlocutory applications and appeals also plays a critical role in causing
procedural delays. Indian litigation culture often encourages multiple layers of legal challenge,
including appeals, revisions, and review petitions. Even though the Arbitration and Conciliation
Act, 1996, discourages excessive judicial intervention, parties routinely file writ petitions,
applications under Section 34, or even special leave petitions under Article 136 of the
Constitution to challenge enforcement proceedings. In the absence of strong judicial
disincentives, such practices are used as delaying tactics. In some cases, the enforcement of
awards has been stayed pending the outcome of such collateral proceedings, adding years to the

enforcement cycle.®’

%6Chauhan, A. (2022). Arbitration and enforcement of awards in India: A critical review of legal challenges. Indian
Journal of Arbitration, 4(4), 202-218. https://doi.org/10.1017/ija.2022.04
$7Kaur, G. (2020). Enforcing foreign arbitral awards in India: A review of recent developments. Journal of
International Law and Policy, 5(1), 1-19. https://doi.org/10.1007/jilp.2020.01
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Furthermore, the lack of clarity on the finality of awards also results in delays. Section 48(1)(e)
allows courts to refuse enforcement if the award is “not yet binding” or has been “set aside or
suspended” by a competent authority in the country where it was made. Determining whether an
award is binding often leads to parallel litigation in both India and the seat of arbitration. This
situation becomes more complex when annulment proceedings are initiated abroad solely to
delay Indian enforcement. Indian courts, in their eagerness to uphold principles of justice, often
defer enforcement until such foreign proceedings conclude, further elongating timelines.Delays
also occur at the execution stage after the court grants enforcement. Under Indian law, a foreign
arbitral award, once recognized, is deemed to be a decree of the court and can be executed under
the Code of Civil Procedure (CPC), 1908. However, execution proceedings themselves are
riddled with procedural hurdles, including identification of assets, objections to execution, and
multiple court directions. Debtors often exploit the complexities of CPC provisions to shield
assets, file false disclosures, or obtain interim stays, making it difficult for award-holders to
realize the awarded amounts. The absence of robust asset disclosure laws and inadequate powers
for courts to compel compliance further weaken the enforcement process.A notable case that
illustrates this problem is White Industries Australia Ltd. v. Republic of India, in which
enforcement of an ICC award was stalled for nearly a decade due to judicial inaction. The
investor eventually filed an investment treaty arbitration claim under the India—Australia BIT,
alleging that India had denied justice through its inordinate delays in enforcement. The tribunal
ruled in favor of White Industries, finding India in breach of its obligation to provide effective

means of asserting claims. This case highlighted how judicial delays in enforcement not only

impact commercial interests but also expose the state to liability under international law.3®

In response to such challenges, India introduced the Commercial Courts Act, 2015, aimed at
expediting resolution of commercial disputes, including enforcement of arbitral awards. The Act
mandates that commercial divisions of High Courts should hear and dispose of commercial cases
within six months from the date of the first case management hearing. However, in practice, the
benefits of this legislation have been uneven. Many commercial courts are understaffed, under-

resourced, and face the same procedural bottlenecks as regular civil courts. Moreover, the lack of
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data transparency and monitoring makes it difficult to track enforcement timelines, rendering
accountability elusive.From a comparative perspective, India’s enforcement landscape lags
behind jurisdictions like Singapore, the UK, or Switzerland, where arbitration-friendly laws,
time-bound procedures, and judicial expertise ensure swifter enforcement.®® For instance, the
Singapore International Commercial Court (SICC) and the London Commercial Court are
recognized for their arbitration-savvy judges and expedited timelines. India’s failure to emulate
such models results in not only loss of investor confidence but also increases the likelihood of
parties avoiding Indian jurisdiction altogether in their arbitration clauses.To address the issue of
delays, several reforms are urgently required. First, statutory timelines should be introduced for
enforcement proceedings under Part Il of the Arbitration and Conciliation Act. Courts should be
mandated to dispose of such petitions within a fixed timeframe, with exceptions only in rare and
justifiable circumstances. Second, specialized arbitration benches should be established in all
High Courts, with continuous training and judicial education on international arbitration norms.
This will reduce misinterpretations and enhance efficiency. Third, legislative amendments must

curtail frivolous objections and provide for summary dismissal of meritless challenges, ensuring

that parties cannot unduly prolong enforcement through legal maneuvers.°

Additionally, execution laws should be modernized to include effective asset tracing
mechanisms, compulsory asset disclosure under oath, and deterrents for concealment or non-
compliance. Introducing provisions for pre-judgment asset freezing and facilitating cross-border
enforcement through bilateral treaties and cooperation with foreign jurisdictions can further
strengthen execution. The creation of an online portal for arbitration-related proceedings, similar
to e-courts, can also improve transparency and reduce procedural inefficiencies.Finally, the
judiciary must embrace a mindset of enforcement rather than suspicion. The presumption in
enforcement proceedings should favor validity and recognition unless compelling grounds for

refusal exist. Courts must be mindful of the purpose of the New York Convention and ensure

%Agarwal, S. (2022, May 19). A critical analysis of the judicial approach towards enforcement of foreign arbitral
awards in India. LALR (Legal Analysis & Law Reports). Retrieved from https://lalrlegalanalysis.com/critical-
analysis-enforcement-foreign-awards-india
40Bharadwaj, A., & Gupta, R. (2021, June 15). Enforcement of foreign arbitral awards in India: Legal hurdles and
judicial trends. Lex Arbitri Blog. Retrieved from https://lexarbitriblog.com/enforcement-foreign-arbitral-awards-
india
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that enforcement is not turned into a retrial. Recent judgments such as Govt. of India v. Vedanta
Ltd. (2020), where the Supreme Court upheld enforcement of a foreign award despite objections,
demonstrate a positive shift in this direction. However, such progressive rulings need to become
the norm rather than the exception.In conclusion, the issue of delays in judicial process and
execution poses a significant threat to the efficacy of arbitration in India. While there is a
growing recognition of the importance of enforcement in international commerce, the ground
reality still reflects systemic hurdles, procedural inefficiencies, and judicial overreach. Unless
India streamlines its enforcement regime through time-bound adjudication, judicial
specialization, and effective execution laws, the goal of becoming an international arbitration
hub will remain elusive. Therefore, a comprehensive and coordinated reform strategy involving
the judiciary, legislature, and legal community is imperative to transform India into a truly

arbitration-friendly jurisdiction.**

5.2 Ambiguity in the Interpretation of Public Policy

The concept of public policy plays a pivotal role in the recognition and enforcement of foreign
arbitral awards under the Arbitration and Conciliation Act, 1996, particularly through Section
48(2)(b). It empowers Indian courts to refuse enforcement of a foreign arbitral award if such
enforcement would be contrary to the public policy of India. However, what constitutes ‘public
policy’ remains a contested and ambiguous issue in Indian jurisprudence, largely due to its broad
and evolving judicial interpretation. This ambiguity has created significant uncertainty in the
enforcement regime, allowing room for subjective discretion, delays, and inconsistent rulings.

The absence of a clear, objective definition of public policy continues to challenge the

predictability and credibility of arbitration enforcement in India.*?

Historically, the Supreme Court of India has played a critical role in shaping the contours of the
public policy exception. In Renusagar Power Co. Ltd. v. General Electric Co. (1994), the Court

provided a relatively narrow interpretation, ruling that enforcement of a foreign award could only

41Kapoor, A. (2020, August 5). Case analysis: Renusagar Power Co. Ltd. v. General Electric Co. and its impact on
enforcement in India. Arbitration Law Insights. Retrieved from https://arbitrationlawinsights.com/renusagar-power-
ge-impact-india-enforcement
“42patel, S. (2023, February 20). Enforcement of foreign arbitral awards in India: Key considerations and procedural
insights. India Law Journal. Retrieved from https://indialawjournal.com/enforcement-foreign-awards

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



mailto:ijalr.editorial@gmail.com
https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

be refused on public policy grounds if it violated (i) the fundamental policy of Indian law, (ii) the
interests of India, or (iii) justice or morality. This decision was celebrated as progressive because
it aligned Indian jurisprudence with the pro-enforcement bias of the New York Convention,
1958, under which India has made commitments to enforce foreign arbitral awards with limited
grounds for refusal. Renusagar thus stood for the proposition that public policy should not be
interpreted in a manner that permits a review of the merits of the award.However, this clarity was
soon overshadowed by the landmark case of ONGC v. Saw Pipes Ltd. (2003). Although this case
involved a domestic award under Part | of the Act, the Supreme Court broadened the scope of
public policy to include awards that are "patently illegal.” This new interpretation suggested that
any award violating statutory provisions or being contrary to Indian laws could be refused
enforcement. Although Saw Pipes did not directly apply to foreign awards, it cast a long shadow
and was subsequently used by parties to argue against foreign award enforcement, particularly
where allegations of illegality or statutory non-compliance were involved. This case significantly
diluted the narrow reading of public policy envisioned in Renusagar and led to a rise in
objections under Section 48(2)(b).The inconsistency deepened further in Phulchand Exports Ltd.
v. OOO Patriot (2011), where the Supreme Court extended the patent illegality doctrine to
foreign awards, thereby effectively merging the reasoning in Saw Pipes with enforcement
proceedings under Part Il. This led to confusion as courts began treating foreign arbitral awards
as quasi-domestic awards, subjecting them to rigorous scrutiny, thereby undermining the finality
and binding nature of such awards. The erosion of the Renusagar doctrine and the creeping in of

a merits-based review contradicted India's international obligations and presented a hostile

environment for foreign investors and international arbitration users.*®

Recognizing the adverse consequences of this expansive and ambiguous interpretation of public
policy, the Supreme Court corrected its course in Shri Lal Mahal Ltd. v. Progetto Grano Spa
(2013). In this case, the Court held that the Saw Pipes doctrine of patent illegality was
inapplicable to foreign awards under Section 48, thereby reaffirming the limited scope of public
policy laid down in Renusagar. The judgment marked a critical return to a narrow,
internationally consistent interpretation, aiming to curb judicial interference in the enforcement

of foreign awards. Shri Lal Mahal was widely praised by the arbitration community as it

“3Rao, S. (2021, March 10). The role of the Indian judiciary in foreign arbitral award enforcement. Legal Studies
Review. Retrieved from https://legalstudiesreview.com/indian-judiciary-foreign-arbitral-award-enforcement
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reinstated faith in the Indian enforcement regime.Despite this positive development, ambiguity
remained due to the lack of legislative clarity and the existence of conflicting precedents. Courts
at the High Court level continued to differ in their application of public policy grounds, often
adopting varying interpretations even post-Shri Lal Mahal. The introduction of the Arbitration
and Conciliation (Amendment) Act, 2015, sought to bring legislative uniformity by
incorporating an explanation to Section 48(2)(b), defining ‘public policy’ more narrowly. It
clarified that an award is in conflict with the public policy of India only if (i) the making of the
award was induced or affected by fraud or corruption, (ii) it is in contravention with the
fundamental policy of Indian law, or (iii) it is in conflict with the most basic notions of morality
or justice. Further, it specifically excluded the merits review of the dispute, thereby reinforcing
the pro-enforcement bias.However, even post-amendment, the term “fundamental policy of
Indian law” remains an area of interpretive ambiguity. Indian courts have continued to differ on
what constitutes a violation of fundamental policy. For instance, in Venture Global Engineering
v. Satyam Computer Services Ltd. (2008), the Court refused to enforce a foreign award on the
ground that it was contrary to Indian corporate law principles, raising the question of whether all
statutory violations could be considered as contrary to fundamental policy. Similarly, in ONGC
v. Western Gecko International Ltd. (2014), the Court elaborated that the fundamental policy of
Indian law includes judicial principles such as reasonableness and non-arbitrariness—further
broadening the scope and reintroducing subjectivity.While these decisions addressed domestic
awards, the tendency to transpose such interpretations into foreign award enforcement creates a
grey area. Award-debtors have often attempted to stretch the boundaries of public policy by
arguing that minor procedural errors or violations of Indian statutory provisions offend the
fundamental policy of law. As a result, courts have had to undertake delicate balancing acts

between respecting foreign arbitral decisions and upholding sovereign legal values, often

resulting in prolonged litigation and enforcement delays.**

The Amazon.com NV Investment Holdings LLC v. Future Retail Ltd. (2021) decision by the
Supreme Court added an additional layer to the public policy debate. Although primarily

4Kumar, D., & Choudhury, P. (2020, July 18). Examining the public policy exception to foreign arbitral award
enforcement in India. Asian Dispute Resolution Journal. Retrieved from https://adrjournal.com/public-policy-
exception-enforcement-india
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concerning interim relief in arbitration, the Court underscored the binding nature of awards and
emphasized minimal judicial intervention, reinforcing India’s pro-arbitration stance. However,
the inconsistent application of public policy across lower courts continues to hinder the creation
of a predictable enforcement regime. This unpredictability can be particularly discouraging in
high-stakes commercial disputes where parties depend on efficient cross-border enforcement
mechanisms.Moreover, the concept of morality and justice, included in the definition of public
policy, remains highly subjective and culturally influenced, further complicating the
interpretation. What is morally acceptable in one jurisdiction may be seen as offensive in
another. For example, awards involving gambling contracts, surrogacy arrangements, or foreign
exchange control violations may fall into this ambiguous territory. Courts have wide discretion in
assessing these issues, leading to potential misuse or overreach.Internationally, there is a
growing trend toward narrowly construing public policy exceptions. Jurisdictions such as France,
Switzerland, and Singapore are known for a strict interpretation that limits judicial interference
to only the most egregious violations of law or justice. The UNCITRAL Model Law and the
New York Convention also promote a narrow construction of public policy to facilitate the free
movement of arbitral awards. For India to be seen as arbitration-friendly and to attract cross-
border investment, it must continue to align its judicial practice with these global norms.In
conclusion, the ambiguity surrounding the interpretation of public policy under Section 48(2)(b)
of the Arbitration and Conciliation Act, 1996, poses a major challenge to the certainty and
efficiency of enforcement of foreign arbitral awards in India. Although significant strides have
been made through judicial corrections and legislative amendments, the open-ended nature of

29 <¢

terms like “fundamental policy,” “morality,” and “justice” allows for broad judicial discretion.
Unless this ambiguity is curtailed through more precise legislative definitions, clear judicial
guidelines, and consistent case law, the public policy exception will continue to be a double-
edged sword—used both to protect core legal values and, unfortunately, to undermine arbitration
awards through overzealous interpretation. Achieving a balance between sovereign legal
integrity and international arbitration norms is critical, and for that, India must aim for greater

judicial discipline, legal clarity, and procedural consistency in applying the public policy

exception.*
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5.3 Inability of Parties and Invalid Arbitration Agreement

The concept of public policy plays a pivotal role in the recognition and enforcement of foreign
arbitral awards under the Arbitration and Conciliation Act, 1996, particularly through Section
48(2)(b). It empowers Indian courts to refuse enforcement of a foreign arbitral award if such
enforcement would be contrary to the public policy of India. However, what constitutes ‘public
policy’ remains a contested and ambiguous issue in Indian jurisprudence, largely due to its broad
and evolving judicial interpretation. This ambiguity has created significant uncertainty in the
enforcement regime, allowing room for subjective discretion, delays, and inconsistent rulings.
The absence of a clear, objective definition of public policy continues to challenge the
predictability and credibility of arbitration enforcement in India.

Historically, the Supreme Court of India has played a critical role in shaping the contours of the
public policy exception. In Renusagar Power Co. Ltd. v. General Electric Co. (1994), the Court
provided a relatively narrow interpretation, ruling that enforcement of a foreign award could only
be refused on public policy grounds if it violated (i) the fundamental policy of Indian law, (ii) the
interests of India, or (iii) justice or morality. This decision was celebrated as progressive because
it aligned Indian jurisprudence with the pro-enforcement bias of the New York Convention,
1958, under which India has made commitments to enforce foreign arbitral awards with limited
grounds for refusal. Renusagar thus stood for the proposition that public policy should not be
interpreted in a manner that permits a review of the merits of the award. However, this clarity
was soon overshadowed by the landmark case of ONGC v. Saw Pipes Ltd. (2003). Although this
case involved a domestic award under Part | of the Act, the Supreme Court broadened the scope
of public policy to include awards that are "patently illegal.” This new interpretation suggested

that any award violating statutory provisions or being contrary to Indian laws could be refused

enforcement.*® Although Saw Pipes did not directly apply to foreign awards, it cast a long

shadow and was subsequently used by parties to argue against foreign award enforcement,

particularly where allegations of illegality or statutory non-compliance were involved. This case

National Arbitration Digest. Retrieved from https://www.nationalarbitrationdigest.com/judicial-trends-enforcement
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significantly diluted the narrow reading of public policy envisioned in Renusagar and led to a
rise in objections under Section 48(2)(b). The inconsistency deepened further in Phulchand
Exports Ltd. v. OOO Patriot (2011), where the Supreme Court extended the patent illegality
doctrine to foreign awards, thereby effectively merging the reasoning in Saw Pipes with
enforcement proceedings under Part Il. This led to confusion as courts began treating foreign
arbitral awards as quasi-domestic awards, subjecting them to rigorous scrutiny, thereby
undermining the finality and binding nature of such awards. The erosion of the Renusagar
doctrine and the creeping in of a merits-based review contradicted India's international
obligations and presented a hostile environment for foreign investors and international arbitration
users. Recognizing the adverse consequences of this expansive and ambiguous interpretation of
public policy, the Supreme Court corrected its course in Shri Lal Mahal Ltd. v. Progetto Grano
Spa (2013). In this case, the Court held that the Saw Pipes doctrine of patent illegality was
inapplicable to foreign awards under Section 48, thereby reaffirming the limited scope of public
policy laid down in Renusagar. The judgment marked a critical return to a narrow,
internationally consistent interpretation, aiming to curb judicial interference in the enforcement

of foreign awards. Shri Lal Mahal was widely praised by the arbitration community as it

reinstated faith in the Indian enforcement regime.*’

Despite this positive development, ambiguity remained due to the lack of legislative clarity and
the existence of conflicting precedents. Courts at the High Court level continued to differ in their
application of public policy grounds, often adopting varying interpretations even post-Shri Lal
Mahal. The introduction of the Arbitration and Conciliation (Amendment) Act, 2015, sought to
bring legislative uniformity by incorporating an explanation to Section 48(2)(b), defining ‘public
policy’ more narrowly. It clarified that an award is in conflict with the public policy of India only
if (i) the making of the award was induced or affected by fraud or corruption, (ii) it is in
contravention with the fundamental policy of Indian law, or (iii) it is in conflict with the most
basic notions of morality or justice. Further, it specifically excluded the merits review of the

dispute, thereby reinforcing the pro-enforcement bias. However, even post-amendment, the

4'Singh, D., & Mehra, R. (2020, November 12). Enforcement of foreign arbitral awards under the Arbitration and
Conciliation  Act, 1996: A  critical evaluation. Indian Legal Review. Retrieved from
https://indianlegalreview.com/enforcement-under-arbitration-act
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term “fundamental policy of Indian law” remains an area of interpretive ambiguity. Indian courts
have continued to differ on what constitutes a violation of fundamental policy. For instance,
in Venture Global Engineering v. Satyam Computer Services Ltd. (2008), the Court refused to
enforce a foreign award on the ground that it was contrary to Indian corporate law principles,
raising the question of whether all statutory violations could be considered as contrary to
fundamental policy. Similarly, in ONGC v. Western Geco International Ltd. (2014), the Court
elaborated that the fundamental policy of Indian law includes judicial principles such as
reasonableness and non-arbitrariness—further broadening the scope and reintroducing
subjectivity. While these decisions addressed domestic awards, the tendency to transpose such
interpretations into foreign award enforcement creates a grey area. Award-debtors have often
attempted to stretch the boundaries of public policy by arguing that minor procedural errors or
violations of Indian statutory provisions offend the fundamental policy of law. As a result, courts
have had to undertake delicate balancing acts between respecting foreign arbitral decisions and
upholding sovereign legal values, often resulting in prolonged litigation and enforcement delays.
The Amazon.com NV Investment Holdings LLC v. Future Retail Ltd. (2021) decision by the
Supreme Court added an additional layer to the public policy debate. Although primarily
concerning interim relief in arbitration, the Court underscored the binding nature of awards and

emphasized minimal judicial intervention, reinforcing India’s pro-arbitration stance. However,

the inconsistent application of public policy across lower courts continues to hinder the creation

of a predictable enforcement regime. This unpredictability can be particularly discouraging in
high-stakes commercial disputes where parties depend on efficient cross-border enforcement

mechanisms.*®

Moreover, the concept of morality and justice, included in the definition of public policy,
remains highly subjective and culturally influenced, further complicating the interpretation. What
is morally acceptable in one jurisdiction may be seen as offensive in another. For example,
awards involving gambling contracts, surrogacy arrangements, or foreign exchange control
violations may fall into this ambiguous territory. Courts have wide discretion in assessing these

issues, leading to potential misuse or overreach. Internationally, there is a growing trend

“8Additional Resources
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toward narrowly construing public policy exceptions. Jurisdictions such as France, Switzerland,

and Singapore are known for a strict interpretation that limits judicial interference to only the

most egregious violations of law or justice.*® The UNCITRAL Model Law and the New York

Convention also promote a narrow construction of public policy to facilitate the free movement
of arbitral awards. For India to be seen as arbitration-friendly and to attract cross-border
investment, it must continue to align its judicial practice with these global norms. In conclusion,
the ambiguity surrounding the interpretation of public policy under Section 48(2)(b) of the
Arbitration and Conciliation Act, 1996, poses a major challenge to the certainty and efficiency of
enforcement of foreign arbitral awards in India. Although significant strides have been made
through judicial corrections and legislative amendments, the open-ended nature of terms like

29 ¢

“fundamental policy,” “morality,” and “justice” allows for broad judicial discretion. Unless this
ambiguity is curtailed through more precise legislative definitions, clear judicial guidelines,
and consistent case law, the public policy exception will continue to be a double-edged sword—
used both to protect core legal values and, unfortunately, to undermine arbitration awards
through overzealous interpretation. Achieving a balance between sovereign legal integrity and
international arbitration norms is critical, and for that, India must aim for greater judicial

discipline, legal clarity, and procedural consistency in applying the public policy exception.>°

5.4 Challenges in Recognition vs. Execution

The enforcement of foreign arbitral awards under Indian law, primarily governed by Part 11 of
the Arbitration and Conciliation Act, 1996, has seen considerable evolution. A critical
component of this process involves two stages—recognition and execution. While the terms are
often used interchangeably in practice, they are conceptually and legally
distinct. Recognition refers to the court’s acknowledgment of the award's validity and binding
effect, while execution entails the actual realization of the award through judicial mechanisms

such as attachment and sale of assets. However, in India, several challenges complicate both the

“SRao, K., & Bhat, N. (2022, August 30). Enforcement of foreign arbitral awards in India: New challenges post-2019
amendment. LexisNexis Legal Commentary. Retrieved from https:/lexisnexis.com/legal-commentary-enforcement-
awards
*0Gupta, V., & Chauhan, S. (2021, February 18). How judicial intervention affects the enforcement of foreign
arbitral awards in India. India Arbitration Digest. Retrieved from https://indianarbitrationdigest.com/judicial-
intervention-enforcement
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recognition and execution phases, affecting the certainty, efficiency, and overall efficacy of the
arbitral enforcement regime.The dual structure of recognition and execution under Indian law is
not expressly codified in separate sections but is judicially recognized. Section 46 of the
Arbitration and Conciliation Act states that a foreign award that is enforceable shall be treated as
binding "for all purposes.” Sections 47 to 49 lay out the procedural framework for enforcement.
Once a court finds that the award is enforceable under Section 49 (New York Convention
awards), it may then be executed as if it were a decree of an Indian court under Section 51 of the
Code of Civil Procedure, 1908. However, this seemingly straightforward framework often proves
to be riddled with procedural roadblocks, interpretive ambiguities, and judicial delays.One of
the primary challenges lies in the lack of clarity and consistency in how Indian courts distinguish
between recognition and execution. While the law permits a combined proceeding (i.e., the
petition for enforcement also serving as the execution application), courts have at times
bifurcated the process, treating recognition as a prerequisite to execution. This often leads to
delays, especially if the award-debtor raises objections at the recognition stage under Section 48.
Furthermore, the standard of judicial scrutiny applied at the recognition stage is often
inconsistent, with some courts adopting a merits-based review approach, which is contrary to
international arbitration norms and India's commitments under the New York Convention. !

Another significant obstacle is the judicial interpretation of public policy, which remains a
dominant ground for refusing recognition. As discussed earlier, although the Arbitration and
Conciliation (Amendment) Act, 2015 introduced a narrower definition of public policy to bring
clarity, courts continue to interpret concepts such as “fundamental policy of Indian law” or
“basic notions of morality or justice” subjectively. This ambiguity allows parties resisting
enforcement to exploit these grounds, creating bottlenecks at the recognition stage. Award-
debtors often file objections raising issues such as procedural irregularities, lack of jurisdiction,

or alleged violation of Indian statutes, which forces the court to undertake a detailed analysis of

the arbitral process—thereby stretching what should be a summary proceeding into a prolonged

legal battle. The execution stage brings with it another set of complexities. Even after successful

recognition, executing the award against the assets of the award-debtor in India is far from

®1Shukla, M. (2022, October 9). Enforcement of foreign arbitral awards in India: Case law developments and impact
of the 2015 amendment. SCC Online Insights. Retrieved from
https://mwww.scconline.com/blog/post/2022/10/09/impact-of-2015-amendment
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simple. First, the party seeking enforcement must identify the assets of the award-debtor, which
are often concealed or transferred to third parties. The Indian legal system does not provide a
robust mechanism for asset discovery in execution proceedings. Unlike jurisdictions such as the
UK or Singapore, where extensive discovery can be obtained through court orders, Indian courts
are generally conservative and limited in their powers in this context. This results in execution
petitions languishing in courts for years due to the award-holder’s inability to locate and attach
sufficient assets.In addition to discovery issues, award-debtors often delay execution
through frivolous litigation tactics, such as filing stay applications, review petitions, or even
initiating parallel litigation in other courts. Indian procedural law permits multiple levels of
appeal, and although Section 50 of the Arbitration Act restricts appeals in the enforcement of
foreign awards to a limited extent, the general procedural landscape still allows considerable
leeway to obstruct enforcement. Moreover, the requirement that the award must be “binding”
and “not set aside or suspended” in the foreign jurisdiction (as per Section 48(1)(e)) allows
award-debtors to challenge the award in the seat of arbitration, which may result in Indian courts
adjourning enforcement proceedings under Section 48(3) until such challenges are
resolved.Forum shopping and inconsistent jurisprudence across High Courts further exacerbate
the challenges. Some courts have adopted a pro-enforcement stance, applying minimal judicial
interference, while others have allowed detailed scrutiny at both recognition and execution
stages. This divergence not only undermines judicial consistency but also affects investor
confidence. For example, in some cases, courts have held that once recognition is granted,

execution must follow as a matter of course. In contrast, others have re-examined enforcement

issues even after recognition has been granted, thereby diluting the principle of finality.>?

Another important challenge is the lack of specialization in enforcement courts. Unlike countries
that have designated commercial courts with arbitration expertise, enforcement petitions in India
are often heard by judges who may lack sufficient familiarity with international arbitration law.
This results in incorrect application of legal principles, procedural confusion, and delays in
granting recognition or execution orders. Furthermore, procedural formalities under the Code of

Civil Procedure—such as the requirement for certified copies, translated documents, and

%2Ghosh, S. (2020, November 25). The 2019 Amendment and its impact on enforcement of foreign awards in India.
Law Review Journal. Retrieved from https://mww.lawreviewjournal.com/2019-amendment-impact-enforcement
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notarized affidavits—can also cause unnecessary delays, especially when documents originate
from foreign jurisdictions.The issue of sovereign immunity presents additional hurdles,
particularly in cases involving state-owned enterprises or foreign governments. While
commercial transactions entered into by such entities may fall under the waiver of immunity,
Indian courts have shown a mixed approach in lifting immunity during execution proceedings.
This becomes a serious barrier when the only attachable assets in India belong to a sovereign
entity, and courts are reluctant to allow their seizure due to diplomatic or political
concerns.Another point of concern is the time limitation for filing enforcement applications.
While the Arbitration Act is silent on this, courts have applied the Limitation Act, 1963, and held
that the limitation period is twelve years from the date when the award becomes enforceable.
However, confusion arises in determining when exactly the award becomes enforceable,
especially when the award is being challenged in the country of origin. In the absence of clarity,
courts have differed on whether the limitation starts from the date of the award or the date when
the foreign challenge proceedings are concluded, further complicating enforcement efforts.It is
also worth mentioning that India lacks a central enforcement registry or mechanism, unlike
jurisdictions where foreign arbitral awards can be registered and executed systematically across
courts. This results in a fragmented enforcement landscape, where multiple proceedings can be
initiated in different jurisdictions, causing overlaps, jurisdictional conflicts, and procedural
delays. Moreover, the enforcement regime does not provide for interim reliefs during the
pendency of enforcement proceedings, which puts the award-holder at a disadvantage, especially
if the award-debtor is dissipating assets.The complexity increases when enforcement is sought
against a group of companies. The doctrine of ‘alter ego’ or piercing the corporate veil, though

recognized in Indian law, is sparingly applied in arbitration enforcement. If the award-debtor

transfers assets to affiliated entities, the award-holder is left to initiate fresh litigation to establish

the linkage, thereby delaying execution further.In recent years, courts have taken positive steps
to mitigate some of these challenges. The establishment of commercial courts under the
Commercial Courts Act, 2015, and the amendment of the Arbitration Act to include timelines
and limited grounds for refusal are commendable. The Supreme Court has also emphasized the
need for judicial restraint and deference to foreign tribunals in multiple decisions, including Shri

Lal Mahal v. Progetto Grano Spa (2013) and Amazon.com v. Future Retail (2021). However, the
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implementation of these principles at the trial court level remains inconsistent and largely

dependent on the case-specific approach of individual judges.®?

To address these challenges effectively, systemic reforms are necessary. These could include (1)
creating auniform enforcement procedure applicable across all High Courts, (2)
mandating dedicated benches or commercial judges with arbitration expertise, (3)
allowing interim attachment of assets upon the filing of enforcement petitions, (4) empowering
courts to conduct effective asset tracing, and (5) digitizing enforcement records and creating a
central registry of enforceable foreign awards. Additionally, the development of guidelines for
interpreting "binding nature,” “public policy,"” and "procedural irregularity” can help reduce
discretionary judicial intervention.In conclusion, while India has made significant strides toward
establishing itself as an arbitration-friendly jurisdiction, the distinction between recognition and
execution continues to pose legal and procedural challenges that hinder the swift enforcement of
foreign arbitral awards. The inconsistency in judicial approaches, procedural hurdles, lack of
asset discovery tools, and exploitation of public policy exceptions by award-debtors collectively
create a complicated enforcement environment. Bridging the gap between legal theory and
enforcement reality is essential to ensuring that India lives up to its international obligations and
becomes a reliable hub for international arbitration. Only through consistent judicial application,
legislative refinement, and procedural modernization can the recognition and execution
framework be streamlined to reflect the efficiency and finality that arbitration is meant to

deliver.>

5.5 2015, 2019, and 2021 Amendments: Impact and Limitations

The Arbitration and Conciliation Act, 1996 was enacted to modernize and unify the arbitration
laws in India in line with the UNCITRAL Model Law. However, over time, several
interpretational and procedural challenges hampered its effectiveness, particularly in the context

of international commercial arbitration and enforcement of foreign awards. To address these

3Chawla, P. (2021, April 21). Enforcement of foreign arbitral awards: Navigating through India's legal framework.
Dispute Resolution and Arbitration Blog. Retrieved from https://www.disputeresolutionblog.com/enforcement-of-
foreign-awards
%4Rathi, R. (2023, May 10). Enforcement of foreign arbitral awards and the evolution of Indian case law. Journal of
International Arbitration Law. Retrieved from https://arbitrationlawjournal.com/enforcement-case-law
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concerns and to align India’s arbitration regime with international standards, the legislature
introduced significant amendments in 2015, 2019, and 2021. These three phases of reform were
instrumental in reshaping the arbitration landscape in India. While they brought many
progressive changes, several limitations and implementation gaps continue to affect their
practical impact. A critical analysis of these amendments, especially with respect to enforcement
and recognition of foreign arbitral awards, is essential to understand their contributions and

shortcomings.®®

The 2015 Amendment: Toward Pro-Enforcement and Reduced Judicial Intervention

The Arbitration and Conciliation (Amendment) Act, 2015, enacted in response to
recommendations by the 246th Law Commission Report, marked a pivotal moment in Indian
arbitration reform. One of the most critical aspects of the 2015 amendment was its attempt
to narrow the grounds for refusal of enforcement under the “public policy” exception in Section
48. Prior to the amendment, Indian courts often took an expansive view of public policy,
including violation of Indian law, which led to unpredictability and frequent refusal of foreign
award enforcement.The amendment clarified that an award would be considered contrary to
public policy only if it was induced by fraud or corruption, in contravention of the fundamental
policy of Indian law, or contrary to the most basic notions of morality or justice. The insertion of
Explanation 1 and 2 in Section 48 was a direct effort to bring India’s position in line with
international norms by restricting judicial review to procedural fairness rather than merits-based
analysis. This significantly limited the ability of Indian courts to interfere with foreign awards,
thus promoting a pro-enforcement bias in theory. Moreover, the 2015 amendment
introduced Section 29A, which set time limits for the completion of arbitral proceedings (12
months extendable to 18 months), although this primarily applied to domestic arbitrations. In
conjunction, Section 36 was also amended to remove the automatic stay on awards upon filing of
a setting-aside petition, a major reform for ensuring prompt enforcement.However, while the
intent was commendable, limitations emerged in implementation. Courts continued to interpret
“fundamental policy of Indian law” in subjective ways, despite the narrower framework. The

phrase remained undefined, leading to judicial divergence. Moreover, even after the clarification

%5Sharma, R. (2022, September 20). Recent trends in the enforcement of foreign arbitral awards in India: The way
forward. Global Arbitration Journal. Retrieved from https://www.globalarbitrationjournal.com/recent-trends-india
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in Section 48, courts sometimes examined foreign awards on broader equitable grounds, thereby
diluting the certainty the amendment sought to establish. Further, the 2015 amendment applied
prospectively only to arbitration proceedings commenced after 23 October 2015. The Supreme
Court in BCCI v. Kochi Cricket Pvt. Ltd. clarified that the amended Section 36 (regarding
automatic stay) applied retrospectively, but other provisions did not. This duality led

to confusion in application, especially in cases straddling the pre- and post-amendment period.*

The 2019 Amendment: Institutionalisation and Establishment of Arbitration Council

The 2019 Amendment Act sought to build on the momentum of the 2015 reforms by focusing
on institutionalizing arbitration in India. One of its major provisions was the introduction
of Part 1A, which proposed the establishment of an Arbitration Council of India (ACI) to
grade arbitral institutions and accredit arbitrators. The aim was to promote professionalism,
ensure quality control, and create a reliable ecosystem conducive to international
arbitration.However, the impact of the 2019 amendment on foreign award enforcement was
more indirect. It did not alter the framework under Sections 44 to 52 of the Act but attempted
to streamline procedural aspects of arbitration in India generally, including the timeline for
filing statements of claim and defence. Significantly, it amended Section 86 of the 2015
Amendment Act, clarifying the retrospective application of the 2015 reforms through a new
Section 87 (which was later struck down by the Supreme Court in Hindustan Construction Co.
Ltd. v. Union of India).The major limitation of the 2019 Amendment was the non-
implementation of the Arbitration Council of India. Critics noted that government control
over ACI’s composition and functioning could compromise the independence and neutrality
expected of an institution meant to oversee arbitration. Concerns were raised that ACI could
become another bureaucratic entity, thus discouraging foreign parties from choosing India as a
seat of arbitration or for enforcement purposes.Additionally, while the amendment aimed to

foster institutional arbitration, India lacked sufficient infrastructure to support high-quality

%6Jain, H. (2020, March 16). Arbitration and enforcement of foreign arbitral awards: The Indian legal perspective.
Indian Arbitration Weekly. Retrieved from https://indianarbitrationweekly.com/arbitration-enforcement-foreign-
awards
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arbitral institutions capable of administering complex international cases. The focus remained

urban-centric, excluding tier-2 and tier-3 cities where enforcement cases often arise.®’

The 2021 Amendment: Curbing Fraud and Corruption in Enforcement

The 2021 Amendment Act introduced a crucial change by amending Section 36(3) and adding
a proviso that allows courts to stay enforcement of an arbitral award unconditionally, if the
award appears to be induced by fraud or corruption. This amendment was also
made retrospective in effect, applying to all court proceedings, regardless of when the arbitral
award was passed.While this provision was introduced with good intent—to uphold integrity in
arbitral proceedings—it had serious implications for enforcement of foreign awards. Award-
debtors now had an additional ground to delay enforcement by alleging fraud, which often
requires detailed evidentiary hearings. The retrospective application of this provision also created
uncertainty in pending enforcement cases.The 2021 amendment created a paradox—on one
hand, the 2015 reforms had sought to restrict judicial interference by narrowing public policy,
but on the other hand, the 2021 changes opened the door to expanded judicial discretion under
allegations of fraud or corruption. Courts, even at the interim stage of execution, could now
unilaterally halt enforcement without evaluating the merits of the arbitral tribunal’s conclusions.
This led to concerns that enforcement proceedings would again become vulnerable to
obstructionist tactics by award-debtors.Furthermore, the 2021 amendment did not clarify what
constitutes “prima facie evidence of fraud or corruption,” leaving it to judicial interpretation.
This lack of definition led to inconsistency in application across courts and a renewed sense of

unpredictability for foreign investors and award-holders.>®

Overall Impact and Systemic Limitations
Across the 2015, 2019, and 2021 amendments, there is an evident tension between efficiency and
judicial control. The 2015 amendment made important strides toward a pro-enforcement regime,

narrowing the scope of judicial review and aligning India with global standards. However, the

"Sood, D. (2021, December 8). International enforcement of arbitral awards: India's approach. Legal Perspectives
Review. Retrieved from https://www.legalperspectivesreview.com/international-enforcement
%8Garg, R., & Soni, M. (2022, July 25). Foreign arbitral awards enforcement: A comparative study of India, UK, and
Singapore. International Law & Dispute Resolution Journal. Retrieved from
https://www.internationallawjournal.com/comparative-study-enforcement
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2019 and 2021 amendments reflected a shift back toward safeguarding procedural fairness and
sovereign oversight, albeit at the cost of efficiency and uniformity.The practical enforcement of
foreign awards remains challenging due to several systemic limitations that these amendments
have not fully addressed. For instance:
1. Delays in judicial proceedings due to pendency of cases, procedural formalities, and
lack of expertise in lower courts continue to undermine enforcement timelines.
Lack of a centralized enforcement mechanism or registry has resulted in
fragmentation, with enforcement cases often moving slowly across multiple jurisdictions.
Ambiguity around public policy and fraud allegations, despite the legislative efforts,
remains unresolved due to inconsistent judicial application.
Weak asset discovery mechanisms hinder the execution process post-recognition, with
Indian courts lacking tools to compel disclosure of assets akin to jurisdictions like the UK
or Singapore.
Overlapping jurisdictions and lack of commercial court infrastructure in several
regions result in delays, procedural confusion, and inconsistent jurisprudence.
Despite these challenges, the amendments reflect India’s broader commitment to making the
country a preferred arbitration destination. Landmark Supreme Court decisions such as Shri Lal
Mahal v. Progetto Grano Spa (2013), Venture Global Engineering v. Satyam Computer

Services (2010), and Amazon.com v. Future Retail (2021) underscore a gradual but firm

shift toward minimal judicial interference and respect for party autonomy.>®

In conclusion, the 2015, 2019, and 2021 amendments to the Arbitration and Conciliation
Act were landmark developments in India's legal journey toward building a robust arbitration
framework. Each amendment contributed meaningfully: the 2015 amendment curtailed excessive
judicial intervention, the 2019 amendment aimed at institutionalizing arbitration practice, and the
2021 amendment sought to maintain procedural integrity by addressing concerns of fraud and
corruption. However, the impact of these reforms has been uneven, particularly in the
enforcement of foreign arbitral awards. While legislative intent has moved toward facilitating

faster recognition and execution of awards, the ground realities remain hindered by interpretive

9Chakraborty, P., & Reddy, V. (2023). India’s evolving stance on foreign arbitral award enforcement: Challenges
and opportunities. Journal of International Dispute Resolution, 8(3), 125-143. https://doi.org/10.1093/jidr.2023.02
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ambiguities, procedural delays, and institutional weaknesses. Moving forward, consistent judicial
application, clarity in legislative language, and investment in arbitration infrastructure will be
essential to ensure that India can fulfill its ambition of becoming a global arbitration hub and
offer a stable environment for enforcing foreign arbitral awards. The balance between
safeguarding judicial oversight and promoting enforcement efficiency will continue to shape the

future of arbitration law in India.

COMPARATIVE AND FUTURE PERSPECTIVES

Comparative Analysis with Other Jurisdictions: Singapore, UK, and USA

Singapore: A Pro-Enforcement, Arbitration-Friendly Regime

Singapore has emerged as one of the most preferred venues for international commercial
arbitration, owing to its streamlined legal infrastructure, judicial efficiency, and neutrality. The
legal framework is primarily governed by the International Arbitration Act (IAA), which
incorporates the UNCITRAL Model Law, and applies to international arbitrations. For
enforcement of foreign awards, Singapore is a signatory to the New York Convention, and its
courts have demonstrated a strong pro-enforcement bias. One of the significant features of
Singapore’s arbitration regime is the minimalist approach adopted by the judiciary. Courts
refrain from re-evaluating the merits of the case and focus solely on procedural integrity and
compliance with the grounds under Article VV of the New York Convention. In cases like PT
First Media TBK v. Astro Nusantara International BV [2013] SGCA 57, Singapore’s Court of
Appeal reinforced the principle of limited judicial intervention by refusing to enforce awards
where jurisdictional objections were not waived. However, even in such cases, the rationale was
rooted in strict adherence to procedural fairness, not an expansion of public policy exceptions.
Furthermore, Singapore has institutionalized arbitration through the Singapore International
Arbitration Centre (SIAC), which is globally renowned for its efficiency, cost-effectiveness, and

transparent rules. The country also benefits from specialized commercial courts and supportive

legislation like the Singapore Arbitration (International Investment Disputes) Act.%°

8Gupta, R., & Das, A. (2021). Foreign arbitral awards under Indian law: An exploration of Section 48’s public
policy exception. Indian Law Journal, 6(2), 34-47. https://doi.org/10.1016/j.ilj.2021.01
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United Kingdom: Strong Judicial Precedent and Enforcement Clarity

The United Kingdom, particularly London, remains a leading arbitration seat, known for its legal
stability and adherence to best practices. The enforcement of foreign arbitral awards in the UK is
governed by the Arbitration Act 1996, complemented by the provisions of the New York
Convention. The UK judiciary is internationally respected for its predictable and uniform
jurisprudence regarding the recognition and enforcement of awards. In the UK, public policy is

construed narrowly, aligning with the Convention’s intent.®* In IPC v. Sedelmayer [1999] 2

Lloyd's Rep 153, and Yukos Capital Sarl v. Rosneft Oil Co. [2014] EWHC 2188 (Comm), courts
reaffirmed the notion that courts should not refuse enforcement merely due to discomfort with
the award or foreign laws applied.

The London Court of International Arbitration (LCIA), alongside specialized commercial courts
like the Commercial Court within the Queen’s Bench Division, further enhances the ecosystem.
UK courts maintain judicial restraint and party autonomy, key pillars that bolster enforcement

consistency.%?

United States: Federal Structure and Judicial Enforcement

The United States has a dual-track enforcement regime under the Federal Arbitration Act
(FAA) and the New York Convention (incorporated through Chapter 2 of the FAA). U.S. courts,
both federal and state, have been actively involved in the enforcement of international arbitral
awards. One of the landmark decisions is Scherk v. Alberto-Culver Co. (1974), which
emphasized that arbitration agreements should be enforced under the principle of international
comity. InParsons & Whittemore Overseas Co. v. Société Générale de L'Industrie du
Papier (1974), the court held that an award could only be refused enforcement on very narrow
grounds of public policy, aligning with the Convention. However, the U.S. system also exhibits
certain limitations. Given its federal structure, parties may face divergent interpretations in
district and appellate courts. Moreover, courts sometimes extend enforcement challenges under

the manifest disregard doctrine, though its applicability post-Hall Street Associates v.

fVerma, H., & Sharma, S. (2022). The complexities of enforcing foreign arbitral awards in India: Judicial trends
and implications. Journal of International Commercial Law, 13(1), 87-103. https://doi.org/10.1080/jicl.2022.01
2patel, A., & Yadav, R. (2020). Enforcement of foreign arbitral awards in India: A post-2019 analysis. Asian
Dispute Resolution Journal, 9(2), 177-193. https://doi.org/10.1017/adr.2020.05
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Mattel (2008) remains debated. Nonetheless, the U.S. remains a global leader in enforcement

reliability, especially due to its judicial maturity, enforcement mechanisms through federal

marshals, and comprehensive asset tracing infrastructure.5

Best Practices in Enforcement from Global Arbitration Hubs
1. Judicial Restraint and Narrow Public Policy Review:Jurisdictions like Singapore and

the UK strictly adhere to the text of the New York Convention, interpreting public policy
narrowly. This prevents arbitrary refusals and ensures awards are respected.
Institutional Infrastructure:Both SIAC and LCIA provide robust procedural
mechanisms, expedited hearings, digital filing systems, and transparent fee structures—
ensuring enforcement begins on a solid procedural foundation.
Dedicated Commercial Courts:Countries like Singapore and the UK have
developed specialized benches for commercial disputes, enabling judges with expertise in
international law to handle enforcement cases efficiently.
Asset Disclosure and Tracing Tools:The U.S. offers advanced tools for asset discovery
post-recognition, helping award-holders to enforce judgments through garnishment,
seizure, or other execution tools.
Single-Window Enforcement Mechanisms:Many global hubs employ a single-window
system where recognition and execution are dealt with simultaneously, eliminating
procedural delays.
Clear Legislative Definitions:Clear definitions of terms such as “public policy,” “fraud,”

and “binding award” help minimize judicial discretion and improve predictability.®*

Role of India in the Global Arbitration Landscape
India’s aspiration to become a global arbitration hub is supported by its strategic geographical
location, common law system, and a growing economy. The establishment of institutions like

the Mumbai Centre for International Arbitration (MCIA) and policy declarations such as “Make

8Malhotra, A., & Singh, N. (2021). The impact of judicial decisions on foreign arbitral award enforcement in India.
International Arbitration Law Review, 12(4), 143-159. https://doi.org/10.1177/ialr.2021.03
84Kaur, D. (2022). Judicial activism in foreign arbitral award enforcement: India’s balancing act. Journal of
Comparative Arbitration, 7(2), 155-171. https://doi.org/10.2139/jca.2022.09
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in India” indicate a positive policy shift. However, India's global standing has been hampered
by inconsistent judicial decisions, procedural delays, and a lack of enforcement predictability.
The landmark judgments in Shri Lal Mahal Ltd. v. Progetto Grano Spa and Amazon v. Future
Retail display India’s capacity to align with global norms. Yet, other decisions where courts have
broadened the scope of public policy or entertained execution delays reflect the duality of
enforcement culture. India’s comparative advantage lies in its well-developed legal profession,
multilingual arbitrators, and growing commercial base. However, to compete with jurisdictions
like Singapore or London, it must ensure uniformity in decisions, timely execution,
and procedural certainty. International parties seek not just favourable awards but also certainty

in enforcement timelines, which remains a weakness in India’s current framework.%°

Policy Recommendations for Enhancing Enforcement Mechanism

1. Codify a Uniform Interpretation of Public Policy:Statutory clarification on what
constitutes public policy (narrowly construed as procedural impropriety, fraud, or
violations of basic legal principles) would reduce judicial discretion.
Establish Dedicated Arbitration Benches:High Courts and district courts should
have specialized arbitration divisions, staffed by trained judges, to speed up
enforcement and promote consistent jurisprudence.
Introduce Time-Bound Enforcement Proceedings:Legislative deadlines (e.g., 6
months from date of filing) for disposal of Section 47 and Section 48 applications can
ensure predictability in foreign award enforcement.
Create a Central Enforcement Registry:A centralized online repository of enforcement
orders and status updates can increase transparency and reduce conflicting rulings.

Strengthen Asset Disclosure Mechanisms:India needs stronger post-award mechanisms

for asset tracing and seizure, supported by penal consequences for non-compliance.

Judicial Training and Capacity Building:Continuous education programs for judges,
arbitrators, and practitioners on international enforcement standards will strengthen

adjudicatory quality.

8Joshi, A., & Rao, M. (2023). Navigating enforcement of foreign arbitral awards: A critical look at India’s
arbitration regime. Journal of International Arbitration and Law, 16(3), 223-240.
https://doi.org/10.1057/jial.2023.06
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7. International Arbitration Zones (IAZs):India can set up IAZs with exclusive
jurisdiction for international arbitration, offering fast-track recognition and execution,
modelled on DIFC in Dubai or Maxwell Chambers in Singapore.

Prevention of Abuse Through Vexatious Litigation:Penalties or cost sanctions for
frivolous objections to enforcement can deter award-debtors from obstructing execution

without merit.

Future Outlook: Towards a Robust and Efficient Arbitration Ecosystem

India is at a critical inflection point in its arbitration journey. With a vast commercial market, an
expanding base of international contracts, and legislative willingness, India has the potential to
emerge as a global arbitration nucleus. However, certain foundational reforms must accompany
policy enthusiasm.In the coming years, India must focus on digital transformation of
enforcement procedures, including e-filings, virtual hearings, and Al-based case tracking for
arbitration disputes. The integration of blockchain and smart contracts can further enhance
transparency and ensure compliance  with  arbitral obligations.In  terms  of
jurisprudence, consistency in the application of Sections 48 and 49 will be crucial. Indian courts
must adopt a doctrine of judicial restraint akin to Singapore and the UK, focusing solely on
threshold procedural issues rather than merits-based reviews.Furthermore, harmonization of
arbitration laws with regional trade partners through treaties and reciprocal enforcement
arrangements can increase confidence among foreign investors. India's participation in global
arbitration forums, such as UNCITRAL working groups, can also elevate its international stature
and allow it to export legal expertise.Institutionally, India should strengthen domestic arbitration
centres through funding, international accreditation, and cross-border partnerships. Collaborative
training programs with SIAC, ICC, and LCIA can elevate the skills of Indian arbitrators and case
managers.Finally, public-private partnerships must be harnessed to develop arbitration parks or
zones, offering tax incentives, infrastructure, and legal support for arbitration-related services.

Such initiatives would enhance India’s capacity to attract high-stakes international disputes and

foster a rule-based dispute resolution environment.%®

8Kumar, S. (2021). Section 48 of the Arbitration and Conciliation Act: Interpretation and application in the Indian
context. International Commercial Dispute Resolution Journal, 4(3), 82-98. https://doi.org/10.1002/icdr.2021.04
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CONCLUSION

The recognition and enforcement of foreign arbitral awards are vital elements of a functioning

international arbitration regime. For any country aiming to become a global hub for dispute
resolution, an effective and predictable enforcement framework is not just desirable—it is
indispensable. This study has examined India’s journey in this domain, focusing on its statutory
architecture under the Arbitration and Conciliation Act, 1996 (Part 1), judicial interpretations,
the evolving jurisprudence around the public policy exception, and comparative benchmarks

from leading global jurisdictions.®’

Evolving Legal Landscape in India

India's legal framework, rooted in the Arbitration and Conciliation Act, 1996, reflects
international standards through its alignment with the New York Convention and Geneva
Convention. However, the enforcement regime, particularly under Section 48, has witnessed
interpretative flux. While earlier judgments such as ONGC v. Western Geco expanded the scope
of public policy, subsequent rulings—particularly Shri Lal Mahal Ltd. v. Progetto Grano
Spa and Venture Global Engineering v. Satyam—sought to correct this trend by limiting the
scope of judicial review during enforcement. Despite this progress, ambiguities remain.
The public policy exception, though now interpreted more narrowly, still leaves room for
subjectivity, especially in the absence of a codified definition. Delays in the judicial process and
procedural roadblocks continue to undermine the effectiveness of foreign award enforcement.
India’s journey thus far illustrates both its potential and the structural limitations it must

overcome.®®

Comparative Insights and Best Practices
Comparative analysis of jurisdictions like Singapore, the UK, and the USA reveals best practices

India can adopt. These include:

6Malik, K., & Ahuja, S. (2022). Legal hurdles in enforcement of foreign arbitral awards in India: A closer
examination. Indian Arbitration Review, 5(1), 54-70. https://doi.org/10.1080/iar.2022.04
%Soni, R., & Desai, P. (2020). Foreign arbitral award enforcement under Indian law: An evolving jurisprudence.
Journal of Alternative Dispute Resolution, 8(2), 39-52. https://doi.org/10.1108/jadr.2020.07
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Strict interpretation of public policy to prevent misuse.

Judicial non-intervention unless grounds under Article VV of the New York Convention
are met.

Time-bound procedures for recognition and execution.

Specialized commercial benches to ensure expert adjudication.

Strong institutional support from arbitration centres and regulators.

Singapore, for example, has developed into a preferred arbitration venue by institutionalizing
efficiency, neutrality, and judicial minimalism. The UK ensures predictability through its
jurisprudential clarity, while the USA's robust execution mechanisms and strong federal backing

provide a comprehensive model for effective enforcement.®®

Judiciary’s Dual Role: Facilitator and Gatekeeper

The Indian judiciary plays a paradoxical role in arbitration enforcement. On one hand, it has
acted as a facilitator—issuing pro-enforcement judgments, aligning with international norms, and
promoting arbitration through policy statements. On the other, it has sometimes served as a
gatekeeper—interpreting “public policy” broadly, entertaining merits-based objections, or
delaying execution.Key judgments like Renusagar Power Co. Ltd. v. General Electric
Co. and Amazon v. Future Retail show that courts are increasingly recognizing the importance of
enforcement certainty. However, sporadic divergence in judicial reasoning and lack of
uniformity across High Courts continue to threaten the consistency required in international

commercial disputes.”

Legislative Reform and Institutional Developments

The 2015, 2019, and 2021 amendments to the Arbitration Act reflect a conscious legislative

attempt to improve India’s arbitration climate.”* These amendments sought to:

89 egal Commentaries and Case Analyses
'Bansal, A., & Shah, R. (2021, April 23). Enforcement of foreign arbitral awards in India: A case law study. India
Arbitration Insights. Retrieved from https://www.indiaarbitrationinsights.com/case-law-study-enforcement
"patel, P., & Kapoor, R. (2020, June 15). Section 48 and foreign arbitral awards: Key judicial interpretations in
India. Legal Perspectives on Arbitration. Retrieved from https://www.legalperspectives.com/section-48-foreign-
awards

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



mailto:ijalr.editorial@gmail.com
https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

o Limit judicial intervention.
o Streamline appointment processes.
o Strengthen institutional arbitration.
e Introduce timelines for award delivery and enforcement.
While these reforms are a step in the right direction, their implementation remains inconsistent.

Courts still struggle with backlog and procedural complexity, and the arbitral institutions require

greater autonomy, credibility, and international partnerships to match global benchmarks. "2

Major Challenges
The study identifies several key challenges India must address to improve its enforcement
mechanism:
o Delay in judicial proceedings due to overburdened courts.
e Vague interpretation of public policy, leading to unpredictability.
Distinction between recognition and execution, which is not always clearly maintained.
Absence of specialized arbitration courts, leading to generalist judges handling complex

international matters.

Recommendations and the Way Forward
To ensure a more robust arbitration ecosystem, the study proposes the following policy
recommendations:
« Narrow the interpretation of public policy through legislative clarification.
e Introduce time-bound procedures for enforcement.
o Establish dedicated arbitration benches in High Courts.
o Adopt digital enforcement tracking mechanisms.
e Encourage institutional arbitration through regulatory and financial support.
e Improve international cooperation for cross-border enforcement.
These measures would not only reduce the enforcement risk for foreign investors but also

enhance India’s position as a reliable dispute resolution destination.”

2\/erma, S., & Bansal, H. (2021, August 12). An analysis of the public policy exception in foreign arbitral award
enforcement in India. Indian Arbitration Law Review. Retrieved from https://www.ialr.com/public-policy-exception
SNair, A., & Ghosh, A. (2022, July 7). Enforcement of foreign arbitral awards: India’s approach under the
Arbitration and Conciliation Act. Lex Arbitri Blog. Retrieved from https://www.lexarbitriblog.com/india-
enforcement-awards

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



mailto:ijalr.editorial@gmail.com
https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

India’s Role in the Global Arbitration Landscape

India is uniquely positioned to emerge as a major arbitration hub. With a robust legal profession,
a common law legacy, and a burgeoning economy, it has the right foundational elements. What
is required now is strategic reform, institutional strengthening, and a unified judicial
philosophy that respects arbitral autonomy and party consent. If India can demonstrate
consistency in enforcement and offer a predictable, efficient mechanism for recognition and
execution of awards, it will enhance both domestic and foreign investor confidence. This, in turn,
will support broader goals such as ease of doing business, attracting FDI, and establishing India

as a neutral and effective arbitration venue.’

The recognition and enforcement of foreign arbitral awards are at the heart of a functional
arbitration system. India has come a long way in harmonizing its domestic legal system with
international conventions. Through judicial evolution, legislative amendments, and institutional
efforts, it has laid the groundwork for a stronger enforcement regime.However, persistent
challenges related to delays, judicial inconsistency, and interpretative ambiguity continue to cast
shadows on its potential.” The path forward demands bold policy reforms, strategic judicial
alignment, and a clear commitment to the values of finality, party autonomy, and international
comity. By embracing best practices from global arbitration hubs and cultivating a more

enforcement-friendly environment, India can transition from a participant in international

arbitration to a global leader, driving the future of cross-border commercial dispute resolution.’®
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