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ABSTRACT:

Family disputes may be extremely upsetting, particularly if they persist a long time. They can
cause emotional upheaval and have a long-term effect on the wellbeing of those involved.
These problems are frequently made worse by the combative and protracted nature of the
traditional court system, which leaves families feeling helpless and overwhelmed. On the
other hand, mediation provides a more adaptable, cooperative, and long-lasting strategy that

prioritizes dialogue, understanding, and compromise.

This study investigates the relationship between mediation models and the family court
system, looking at how these frameworks interact and affect how family conflicts are settled.
The study aims to assess the benefits, drawbacks, and suitability of different mediation
models in the context of family law by conducting a thorough and comparative investigation

of current practices and expert opinions.

Introduction:

Conflicts between them are nevertheless surprisingly widespread, even in a nation like India
where the family is seen as the foundation of society and customs and familial bonds are
closely observed and woven. Members' relationships are frequently strained as a result of
being set against one another in court battles over a variety of matters, including property,
inheritance, divorce, and child custody lawsuits, regardless of their social or financial

standing.
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These problems are frequently made worse by the traditional litigation procedures used in
family courts, which result in drawn-out arguments and psychological suffering.
Additionally, the drawn-out judicial process can exacerbate disputes, creating extra
complications and a lasting inability to reach amicable family agreements, frequently
resulting in the loss of relationships. Furthermore, the emotional and relational dimensions of

the family dispute may not always be covered by the formal legal system.

The use of Alternate Dispute Resolution (ADR) techniques, particularly mediation, to settle
family disputes has become increasingly popular in recent years. The results of mediation
offer a more humane and accommodating approach, enabling open conversation between the
parties and the pursuit of more cooperative solutions. By encouraging understanding and
collaboration, this technique not only lessens the load on the courts but also preserves family
ties.

This paper's primary goal is to identify different ways to lessen court overcrowding, alleviate
financial and emotional strains, and give families in conflict more favorable and cooperative

resolutions.
Recognizing Family Conflicts and Their Effects:
2.1 Typical Reasons for Family Conflicts:

A number of intricate and interrelated problems can lead to family conflicts; some of the

most frequent ones are as follows:

Divorce and Separation: Conflicts about the partition of assets, child custody, alimony, etc.,

frequently surface during divorce.

e Child Custody and Visitation Rights: After a divorce, disagreements between the
parties over child custody, maintenance, and child rearing may result in protracted

legal disputes.

Inheritance and Property Disputes: Disputes arising due to the lack of a clear
written down will or unequal distribution of assets can lead to The absence of a clear
will or perceived unequal distribution of assets can lead to substantial family tensions.
Various parameters such as second marriages, stepchildren, and complex family

dynamics can further elevate inheritance affairs.

For general queries or to submit your research for publication, kindly email us at editorial @ijalr.in

https://www.ijalr.in/

© 2023 International Journal of Advanced Legal Research



https://www.ijalr.in/
mailto:editorial@ijalr.in

VOLUME 4 | ISSUE 4 APRIL 2025 ISSN: 2582-7340

2.2 Psychological, Social, and Economic Impacts on Families

The effects of family disputes extend beyond the legal arena, negatively affecting both the

emotional and financial well-being of all those who are involved:

o Psychological Effects: Children entangled in fierce and lengthy legal battles have a
high chance of developing anxiety, depression and behavioral issues, adults too are
not exempt from the ill effects of the same.

Social Consequences: Family conflicts does not come without the gross results of
severing of familial ties, strains in the relationship, and social isolation. Economic
Strain: Legal proceedings are often expensive and lengthy, which can ultimately
deplete the resources and cause financial instability to those involved, especially

without any backups or support.

2.3 Limitations of Traditional Court Litigation in Resolving Family Conflicts

Traditional litigation methods come with several constraints, while they still provide the

required the formal platform for dispute resolution:

Adversarial Nature: Legal battles often bring family members face off each other, this

intensifies the conflicts and makes peaceful reconciliation increasingly harder.

Emotional Toll: The regular court appearances by the party along with the public nature of

the legal proceeding can be emotionally and physically draining for the parties involved.

Lack of Personalization: Judicial decisions of the formal court system may not
accommodate the personal nature and dynamics of families leading to a fairly standard

outcome but that may not necessarily satisfy the personal needs

Delayed Resolutions: The increasing backlogs in traditional court systems can delay the

result of the disputes, leadings to prolonged distress.

3) Overview of Mediation in Family Law

3.1 Definition and Philosophy of Mediation:
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Mediation is a well-organized, voluntary, and confidential process where a neutral third
party, known as the mediator, engages between disputing parties as a bridge to assist them in
reaching a mutually acceptable and peaceful resolution through open communication by
helping them identifying and highlighting their concerns and interests. The key theme of
mediation is to facilitate a more collaborative mode of resolution for both the parties, unlike

the traditional litigation which often leads to the creation of winners or loosers.
3.2 Core Principles of Mediation

The overall effectiveness of the mediation process can be explained through some of the

principles it harbors:

Neutrality: The mediator must remain neutral, not favoring either of the parties involved,

this tendency ensures and transparent and fair process.

Confidentiality: All discussions and disclosures made during mediation are kept
confidential. This ensures that parties can participate without the fear of the statements

disclosed being used against them in the future proceedings.

e Voluntariness: Participation in the process of mediation is voluntary, parties have to
liberty to part take, continue or retreat from it at point according to their interest.
Informed Consent: Parties must be fully aware of the proceedings of the mediation,
they must be informed of their rights and the effects and implications of the

agreements must also be stated clearly.
3.3 Legal Recognition of Mediation in Family Matters
India:

In India, mediation is viewed as an effective tool in resolving family disputes. The Family

Courts Act, 1954 encourages family court to divert cases to mediation in order to make

mutual settlements between the parties.® Additionally, the Mediation Act, 2023 focuses on

3The Family Courts Act, 1984, Section 9 — empowers courts to make efforts for settlement through counseling
and mediation.
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promoting the mediation model, especially institutional mediation for resolving disputes,

including those of family matters. 4

Statistical data also backs this claim, it shows the increasing dependence on mediation in
resolving family disputes. A 2016 report by Vidhi Centre for Legal Policy showed that out of

almost 46,000 court referred mediation cases were mainly family disputes.
International Context:

In the global picture too, the idea of mediation is well received and practiced in varying
degrees. In Germany for instance, it is integrated into the formal legal system, where the
courts often suggest mediation before litigation in family. In the United Kingdom, the Family
Mediation Council has set principles to be observed by the mediators, this ensures

confidentiality, and neutrality.
Types of Mediation Models

Mediation in family law includes multiple models, each one is prevalent to target specific
issues and needs of the disputing parties.Understanding these models facilitates in selecting

the most suitable method for resolving family disputes.
4.1 Facilitative Mediation

In facilitative mediation, the mediators in order to facilitate the reaching of a mutual
agreement, questions, verifies, and collects the parties’ point of view, the mediators seeks to
find out the underlying position of the parties with their interest, and aids in analysing options
for resolution. The mediator in this model is just in charge of the mediation process, he does
not provide any recommendations, advices, opinions or prediction as to how the court shall

proceed in the case, the parties are in control of the outcome.

“The Mediation Act, 2023, Government of India — enacted to institutionalize mediation as a means of dispute
resolution and recognize settlement agreements as legally binding
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4.2 Evaluative Mediation

Evaluative mediation primarily focuses on offering evaluation of the case and guiding them
towards an amicable settlement. In an evaluative mediation process, if both parties agree, the
mediator shall provide their perspective on what would constitute a fair or reasonable
settlement. The evaluative mediator, however gives some advisory comments, in which they
may value the strengths and weaknesses of both the side’s arguments and makes some
predictions about what shall happen if they approach the court, unlike the facilitative

mediation model.
4.3 Transformative Mediation

Transformative mediation views conflict as a disruption in communication. Its goal isn't
primarily focused on reaching a settlement, but promoting meaningful changes in the parties
involved. Success of this model is measured by the growth in self-confidence, improved
responsiveness to one another, constructive communication, deeper understanding of
themselves and their circumstances, thoughtful reflection on possible outcomes, and a more
positive outlook toward each other. Importantly, the decisions they reach are based on their

personal discretion of agreement and disagreement.
4.4 Narrative Mediation

The narrative approach to mediation, which resembles narrative therapy, highlights the role

of storytelling as the basis of human’s viewing their lives and conflicts. This approach

emphasis the sociological and psychological aspects of conflictway humans make sense of
their lives and conflicts. This approach highlights the sociological and psychological aspects
of conflict-ridden dialogues and, regards the creative potential of individuals in responding to
them. Narrative mediation provides a shift in the way we talk about conflicts. By objectifying
the conflict narrative, parties become less emotionally attached to the issue and more focused

on finding solutions.

5)5.1 Structure and Function of Family Courts
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Family Courts in India were established under the Family Courts Act, 1984, with the motive
of promoting mediation and facilitating speedy dispute settlement related to family matters

and marriage. These courts managed a variety of issues including:

Matial Issues: Divorce, separation, annulment, and restoration of marital cohabitation.
Determining a minor's custody and guardianship is known as child custody and
guardianship.

Choosing how much money to provide for dependent parents, spouses, and Kids is
known as maintenance and alimony.

Property Disputes: Resolving disagreements about the assets of married couples.
In order to offer a specialized forum for family-related disputes, the Act requires the
creation of Family Courts in every city or town with a population of one million or

more.

5.2 Including Mediation in the System of Family Courts :

The family court system has been using mediation more and more to resolve conflicts

amicably and successfully.

According to Section 9 of the Family Courts Act,1984, courts are required to take initiatives
for the settlement between the parties at dispute and this is referred to as mediation,

additionally, the Mediation Act, 2023 targets to foster and encourage mediation.

The Supreme Court of India, in the case of K. Srinivas Rao v. S.A Deepa, had instructed all

courts dealing with issues related to marital affairs to refer to mediation centers as the first

step, this highlights the significance of mediation in resolving family issues.

5.3 Case Management Practices and Delays

Family Courts have been set up in order to accelerate the process of resolving family
disputes, regular delays still occur and this is an important matter to address. The reasons

contributing to this delays include:

Procedural Complexities: Procedural complexities like (Delays in serving notices, request

for adjournments, delay in gathering evidences, scheduling cross examinations, non
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compliance with orders etc) can cause delays though family courts are supposed to be less

formal in nature.

» Limited Resources: Procedures may be hampered by a lack of judges and court
employees.
» Heavy Caseload: The Family Courts may be overburdened by a rising number of

unresolved family-related matters.
A number of actions have been proposed to address these problems:

Stringent court timeframes: To avoid needless delays, stringent timeframes for court

processes are being implemented.

Online Filing and Hearings: Adopting digital solutions for filing cases and conducting

hearings to streamline processes .

Enhanced Use of Mediation: Encouraging mediation to resolve disputes outside the

traditional court process, thereby reducing the burden on courts.

5.4 Court- adjoined Mediation in Practice National and International Perspectives:
Court- adjoined mediation has surfaced as a structured and effective approach of resolving
family differences within the judicial frame. These mediation services are eased by devoted
centres attached to courts, where trained mediators give a neutral terrain for parties to reach
amicable agreements. In India, legal bodies like the Delhi High Court Mediation and
Conciliation Centre, Banglore Mediation Centre, and the Kerala State and Conciliation
Centre, these bodies have brought down the court congestions by delivering justice which is
inclusive and on time in family disputes. Statistical data supports this claim, for instance the

Banglore Mediation Centre had supposedly made an agreement rate of about 65% in case of

family differences®. Further, the Delhi High Court Centre has also significantly contributed to

mediating the family disputes successfully, this has reduced reliance on litigation on litigation
or traditional court approach. In the global context too, countries like the United Kingdom,
Australia have inculcated mediation into their traditional practises. In UK, for instance, the

Family Mediation Council has multiple set of rules and principles regarding its

%Vidhi Centre for Legal Policy, “Strengthening Court-Annexed Mediation in India: A Study of the Bangalore
Mediation Centre”, 2016.
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administration, in Australia its mandatory for the family’s under dispute to go through a
resolution before approaching the traditional practises.®This legal prerequisite has
significantly reduced court caseloads while delivering further emotionally and financially
sustainable aftereffects for families. These global best practices emphasize the capability for
court- adjoined mediation to evolve into a foundation of effective and compassionate family

disagreement resolution in India.

6. Challenges and Critical Analysis on Mediation in Family Law:

Mediation may be seen as better and inclusive substitute to the traditional litigation or court
practises, but it often comes with its own set of constraints, especially the one concerning the
emotional part ensued in family suits. One major issue to address is the disproportional
control amongst the parties, this is substantiated by the assumption of law that the parties in
dispute are both equivalent but in reality that is not always the case. Often times, the victims
or the weaker side may be pressured into agreeing to non-favourable outcomes, this
challenges the integrity of mediation. The other aspect is the lack training of the mediators,
the mediators must not only be well versed with the law, but must also be compassionate,
understanding of psychological factors while handling family disputes which is highly
sensitive. In India, especially this specialised training is missing due to the lack of access, this
can be a negative factor in cases involving delicate disputes involving children, gender roles
etc. Instances in which even after the final agreement, enforceability and accountability still
remains a question. Practical constraints like lack of public awareness, practical difficulties in
enforcement. Sometimes, mediated settlements could further be followed with litigation if the
agreement is not observed or misinterpreted. Litigation however is required even during
mediation if one of the party is non cooperative, does not act in good faith, or where there is

further legal clarification needed. Additionally, gender and cultural practises impart influence

in mediation.” Often times, women’s needs may be under represented or completely excluded

during negotiations, during matters related to divorce, child custody, or finances. Therefore it

6Australian Family Law Act, 1975 (as amended) — Section 601 mandates family dispute resolution before
initiating proceedings in court.

5. "United Nations Women, “Access to Justice for Women: Legal and Policy Frameworks across
Jurisdictions”, 2019 — discusses the gendered barriers in informal and formal justice systems including
mediation.
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is vital to address these issues, to have a more inclusive, fair, accessible dispute resolution

mechanism that preserves everyone’s interest.
7. Suggestions and Policy Recommendations

e Enhancing Court- adjoined Mediation Frameworks:
+ Establish devoted mediation centres with trained professionals.
« apply standardized procedures to assure consistency.
« Monitor and assess mediation consequences to upgrade practices.

e Capacity Building and Training for Family Mediators:

» Develop technical training programs fastening on family law, psychology, and

cultural perceptivity.
» Encourage certification and continual professional development.
* unite with international associations to borrow best practices.
e Public Awareness and Legal knowledge:
« Launch awareness movements pressing the benefits of mediation.
» Integrate legal knowledge programs into educational use media platforms to

circulate information about mediation services.
International Practices India Can adopt:
* Australia obligatory family dispute resolution before court proceedings.
* United Kingdom Accreditation of mediators and public backing for mediation services.
* Singapore Integrated family courts with in- house mediation services.

borrowing similar practices can enhance the effectiveness of mediation in India.
“Strengthening  Family = Mediation in  India  perceptivity = from  Practice”
Mediation has come a vital medium for resolving family controversies in India. Under the
Madras High Court's Mediation and Conciliation Scheme, cases like nuptial issues,
guardianship, and family property controversies are appertained for amicable resolution.
Advocate A. Ansar, with over 23 times of practice at the Madras High Court, highlights that

agreement leads to quicker, less emotionally exacting judgments. He notes that it's

For general queries or to submit your research for publication, kindly email us at editorial @ijalr.in

https://www.ijalr.in/

© 2023 International Journal of Advanced Legal Research



https://www.ijalr.in/
mailto:editorial@ijalr.in

VOLUME 4 | ISSUE 4 APRIL 2025 ISSN: 2582-7340

particularly effective when both parties share in good faith. still, mediation may fail due to
lack of cooperation or when legal rights are non-negotiable. Ansar recommends strengthening
the process through better middleman training, time- bound sessions, and stronger
enforcement of agreements. He also advocates for public mindfulness and legal reforms to
enhance agreement’s part in family law. As he states “Structured agreement not only reduces
court burden but also brings humane, practical results to sensitive controversies. ”
Bio A. Ansar, Advocate, enrolled in 2001, practices civil, felonious, and indigenous law in
the Madras High Court. He has worked for Tamil Nadu Wakf Board and Indian Bank as a

panel counsel and government advocate.

8. Conclusion

There are sensitive and efficient ways to resolve family disputes. The cooperative approach
provided by mediation puts the welfare of all parties concerned first.
Still, challenges like power imbalances, lack of trained mediators, and
enforceability issues must be addressed. By enhancing mediation structure, capacity and

raising public mindfulness and learning from international practises, Indian can strengthen its

family dispute resolution mechanisms, guaranteeing justice and harmony within families.
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