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INTRODUCTION

Numerous industries that primarily rely on local communities’ knowledge, practices,
innovations, techniques, and technologies for the protection and utilization of genetic
resources, as well as for various human activities, including healthcare, agriculture, food
preservation, and sustainable development. Traditional knowledge (TK) encompasses all
forms of knowledge, including indigenous knowledge, local knowledge, folklore, traditional
medicinal practices, their applications and preparation, handicrafts, cultural expressions,

treatment methodologies, and any manufacturing processes; as well as knowledge pertaining

to the utilization of plants, seeds, and other materials. 2

Biological and/or genetic resources are typically associated with traditional knowledge.
Numerous methods are available for the protection of traditional knowledge. Human cultures
have consistently generated, enhanced, and transmitted knowledge throughout generations.
Their cultural identities frequently rely predominantly on this "traditional™ information. The
vast majority of persons predominantly rely on traditional knowledge in their everyday lives.
Numerous individuals in impoverished countries depend on traditional knowledge for their
food security and health. In several countries, the sole economically viable therapeutic option
available to the impoverished is a traditional remedy. 3

In developing nations, traditional medicines fulfill the medical requirements of up to 80% of
the population. Furthermore, several contemporary pharmaceuticals are derived from the
understanding of the therapeutic attributes of flora. The utilization and continual

enhancement of plant varieties by local farmers, together with the dissemination and
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2 Mayank Kapila, Understanding Traditional Knowledge in Post TRIPs Regime, | CLC SLR 133-134 (2013).
% Graham Dutfield, Protecting Traditional Knowledge and Folklore- A Review of Progress in Diplomacy and
Policy Formulation, 1 UNCTAD-ICTSD 1 (2003).
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interchange of these varieties and associated information, are essential for the agricultural
systems of developing nations. Western multinational corporations utilizing biological
resources in developing countries must contribute to the preservation of traditional
knowledge at both local and global levels.
The necessity of such a system is fervently debated in several international forums, as the
conservation of traditional knowledge, being a worldwide concern, requires international
collaboration, which relies on a robust and effective international framework. The insufficient
protection of traditional knowledge has thus emerged as a matter of global concern. It is
unsurprising that individuals are discussing it.

The intricacy of the issue renders the defense of TK both domestically and internationally
problematic; it engenders conflicting interests among many stakeholder groups. primarily
addresses the necessity of safeguarding traditional knowledge. Who possesses protected
traditional knowledge and benefits from its conservation? What objective is intended to be
accomplished by safeguarding intellectual property—both moral and pecuniary rights? What
activities are deemed inappropriate or prohibited concerning protected traditional knowledge?
Should the right to conserve traditional knowledge be restricted or exempted? What is the
appropriate period for safeguarding? What level of protection do intellectual property rights
now provide? Which gaps require filling? What punishments or fines should be imposed for
actions deemed unlawful or unethical? In what ways should national and international
regulations vary? What challenges must be addressed at both national and international
levels? What is the appropriate treatment for rightsholders and foreign beneficiaries? Can
Access and Benefit Sharing (ABS) be utilized to protect traditional knowledge? Can security
be afforded to conventional knowledge to prevent origin disclosure? Documenting
Traditional Knowledge for Prior Art Investigation. What are the essential values, constraints,
and legal framework of WIPQ's proposed Convention on the Protection of Traditional
Knowledge?

Do India's primary regulations for the preservation and protection of traditional knowledge,
referred to as the Sui generis system for the protection of traditional knowledge in India
(TKDL), align with global trends?

While TK's policy difficulties are numerous and intricate, the IP challenges may be classified

as either defensive or proactive protection.*

4 Graham Dutfield, Protecting Traditional Knowledge and Folklore- A Review of Progress in Diplomacy and
Policy Formulation, 1 UNCTAD-ICTSD 1 (2003).
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Defensive protection comprises strategies employed to prevent unauthorized third parties
from asserting intellectual property rights on traditional knowledge. WIPO has amended the
Minimum Documentation of the Patent Cooperation Treaty and the International Patent
Classification system. Numerous governments and groups are progressively establishing
traditional knowledge databases that may function as evidence of prior effort to challenge a
patent claim for such knowledge. The World Intellectual Property Organization (WIPO)
created a toolkit designed to assist traditional knowledge (TK) holders in documenting their
TK.3

Two further facets of positive traditional knowledge protection through intellectual property
rights are being examined: the prohibition of unlawful use and the proactive utilization of
traditional knowledge by the originating community itself.

The global community endeavored to establish an international legal framework for
preservation, recognizing and safeguarding traditional knowledge. In 1981, UNESCO and
WIPO sanctioned a draft legislation concerning folklore. In 1989, the FAO proposed farmer
rights while developing its International Undertaking on Plant Genetic Resources.

In 1992, the Convention on Biological Diversity (CBD) emphasized the need of preserving
and enhancing traditional knowledge. Twenty years later, comprehensive and widely
approved regulations for the preservation and dissemination of traditional knowledge remain
absent. The CBD establishes protocols for disseminating the benefits of access to related
information and genetic resources. Concerns exist about proponents of traditional knowledge
and those who oppose intellectual property regulations globally. Numerous events utilizing

traditional knowledge have garnered international notice. Conventional knowledge has

gained significant prominence in the broader discourse on intellectual property.®

Among the frequently referenced “"complications” arising from the provision of patent
protection for concepts associated with traditional knowledge existing in the public domain
are ayahuasca, neem, and turmeric. of these instances, invalid patents were issued due to the
examiners' deficiency of requisite conventional knowledge. The Hoodia plant species was
granted a patent. The matter at hand was whether the San, who had the traditional knowledge
foundational to the innovation, were entitled to a fair share of any income from

commercialization, rather than the question of the patent's validity.

5 Mayank Kapila, Traditional Knowledge: A Movement From Commons Towards Privatization, 3 1JAR 354-
357 (2015).
& A. Chander& M. Sunder, The Romance of the Public Domain, 92 CALIF. L. REV. 1358 (2004).
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Due to these widely reported instances, several developing nations, custodians of traditional
knowledge, and advocacy organizations are advocating for enhanced preservation of
traditional knowledge across various contexts. This objective resulted in the establishment of
an Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge, and Folklore within WIPO. The preservation of traditional knowledge and
folklore is being considered by the CBD and many international organizations, including
UNCTAD, WHO, FAO, and UNESCO. Furthermore, the Doha WTO Ministerial Declaration
emphasized the significance of ongoing TRIPS Council efforts for the protection of
traditional knowledge.
The author of this paper highlights the challenges associated with traditional knowledge
patent protection as intellectual property rights (IPR) and underscores its importance. The
author also recommends new intellectual property rights measures to safeguard traditional
knowledge.

Established in September 2000, the WIPO Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge, and Folklore (IGC) provides a
platform for WIPO member states to discuss intellectual property issues, including benefit-
sharing, access to genetic resources, and the safeguarding of traditional knowledge and
cultural expressions. In WIPO disputes, the terms “expressions of folklore” and “traditional
cultural expressions” are utilized interchangeably.

In 2009, WIPO members resolved that the IGC should initiate formal negotiations to
establish one or more international legal instruments to ensure the effective preservation of
genetic resources, traditional knowledge, and traditional cultural manifestations. A tool or
method may range from a formal treaty mandated for ratifying governments to a proposal for
WIPO members.

THE NEED FOR PROTECTION OF TRADITIONAL KNOWLEDGE

More and more, people all around the world are coming to appreciate the value of
maintaining meaningful relationships with natural environments and the knowledge that

comes from them. Preserving these knowledge systems is being done through various means,

such as the CBD's rules on traditional knowledge. The importance of traditional knowledge

and the reasons for maintaining systems of traditional knowledge are discussed in this

section.

2.4.1 The Value of Traditional Knowledge

7 Carol M. Rose, The Several Futures of Property: Of Cyberspace and Folk Tales, Emission Trades and
Ecosystems, 83 MINN. L. REV. 129 (1998)

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

According to many cultures, using land and resources in the traditional way is crucial to their

existence, social order, development, and the well-being of individuals and communities.

8As a result of decades of practice that are deeply intertwined with their natural surroundings,

indigenous and local communities have built holistic worldviews. Many of these cultures
hold the view that all things are interconnected, and they claim that many parts of their
traditions are interdependent, thus changing one part of their lives would have an effect on
other parts. They have a deeper bond with certain species than just a financial one, and their
local environments have a huge impact on their civilisations and cultures.
People of indigenous origins across the world claim that "one of the most significant
relationships... has been with the land." Recent discoveries have shown that people have
relied on the natural world for both sustenance and a link to their ancestral past. The
indigenous people of the Americas believe that the natural landscape, historical sites, and
sacred animals all represent the afterlife. Native Americans in North America have passed
down their knowledge of how to make and use tools, clothes, housing, medicine, and food
from one generation to the next. Ancient knowledge systems should be maintained
worldwide because of the invaluable complete, developed, and progressing understanding
that they contain.

2.4.1.1 Moral Values

Ethical considerations strengthen the case for preserving indigenous and local peoples'
traditional knowledge. Biologically diverse regions are generally associated with more
culturally and linguistically diverse regions, according to a large body of research. Language,
culture, and biology all seem to be related in this case. It is only fair that indigenous and local
communities be able to keep doing things the way they always have since traditional
knowledge is so important to the survival of the communities who have it. They will be
honouring the traditions passed down through generations and maintaining their link to the
land by doing this..°

Not only is it "right" to protect traditional knowledge in order to protect the unique cultures
that have created it, but protecting traditional knowledge is also necessary to sustain the lives
of the world's poor. In economic terms, traditional knowledge-holders are some of the world's
poorest people. Traditional knowledge and its crops feed half of the world's population and

provide for 85 percent of their food, medicine, shelter, and fuel needs, and farm-saved seeds

8 Inter-American Commission on Human Rights, Proposed American Declaration on the Rights of Indigenous
Peoples, Preamble Art. 5 <http:// www.cidh.oas.org/Indigenous.htm> (last updated Feb. 26, 2010)

® Rosemary J. Coombe, The Recognition of Indigenous Peoples' and Community Traditional Knowledge in
International Law, 14 St. Thomas L. Rev. 275, 279 (Winter 2001)

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

and local agricultural knowledge feed approximately 1.4 billion rural people daily. Thus, the
moral imperative to protect traditional knowledge extends to maintaining the lives and
livelihoods of those most in need.

2.4.1.2 International Human Rights and Environmental Legal Instrument Guarantees
An additional justification for protecting traditional knowledge may be found in international
human rights and environmental law. The human and environmental rights that sustain
traditional knowledge systems, particularly among indigenous communities, are championed
and safeguarded by a multitude of international legal organisations. Indigenous peoples have
the right, according to the United Nations Declaration on the Rights of Indigenous Peoples
(Draft), to maintain and improve their special spiritual and material links to the land, water,
coastal seas, and other resources that they have historically used, owned, or occupied, and to

meet their responsibilities to subsequent generations in this regard.®

The right to enjoy one's own culture, profess and practise one's own religion, or use one's
own language should not be denied to individuals belonging to ethnic, religious, or linguistic
minorities in states where these groups are present, according to Article 27 of the ICCPR.
Article 27 was further discussed in the General Comments by the United Nations Human
Rights Committee.

“With regard to the exercise of the cultural rights protected under article 27, the Committee
observes that culture manifests itself in many forms, including a particular way of life
associated with the use of land resources, especially in the case of indigenous peoples. That
right may include such traditional activities as fishing or hunting and the right to live in
reserves protected by law. The enjoyment of those rights may require positive legal measures
of protection and measures to ensure the effective participation of members of minority
communities in decisions which affect them.””*

Moreover, several international legal instruments outline State duties related to the protection
of traditional knowledge. For example, Principle 22 of the Rio Declaration on Environment
and Development "recognizes the need for States to support the identity, culture, and
participatory role of indigenous peoples in decisions which affect them."!2Similarly, 1LO
Convention No. 169 stipulates that "special measures shall be adopted as appropriate for

safeguarding the persons, institutions, property, labour, cultures and environment of the

10 The Draft United Nations Declaration on the Rights of Indigenous Peoples, U.N. Daoc.
E/CN.4/Sub.2/1994/2/Add.1

1 U.N.G.A. Res. 2200A (XXI) (Dec. 16, 1966) at General Comment 23, 1 7., 21 U.N.G.A.O.R. Supp. (No. 16)
at 52, U.N. Doc. A/6316 (1966), 99 U.N.T.S. 171

12 U.N. Conference on Environment and Development, Rio de Janeiro, U.N. Doc. A/CONF.151/26 (June 13,
1992).

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

[indigenous] peoples concerned... Governments shall take measures, in cooperation with the
[indigenous] peoples concerned, to protect and preserve the environment of the territories

they inhabit."*® The Draft Declaration of the Inter-American Declaration on the Rights of

Indigenous Peoples also provides that "indigenous peoples have the right to assistance from
their states for purposes of environmental protection, and may receive assistance from
international organizations."**Sustainable development, including safeguards for indigenous
communities' environments, was the goal of Agenda 21, a document draughted for the Earth
Summit in 1992. Collaborating with indigenous tribes, governments and, if relevant,
international institutions must achieve the following goals: Taking into account the
importance of protecting indigenous lands from developments that might harm them socially
or culturally; and creating a system that allows indigenous people to
Since its inception, the Inter-American Commission on Human Rights (IACHR) has
recognised the critical need to provide indigenous communities with “special protection™ in
its reports and rulings.

2.4.1.3 Contributions to Biodiversity Protection

Wisdom and traditions passed down through generations of indigenous peoples have been
instrumental in preserving and even expanding a significant portion of the world's biological
variety. Indigenous and local groups have a long history of using biological variation in a
sustainable manner, which provides vital lessons and examples for the ongoing efforts to
maintain biodiversity on a global scale. For this reason, it is of the utmost importance to
maintain traditional knowledge regarding natural resources, as it contributes significant

information that is essential for the preservation of biological variety.

The concept that pristine tropical forests that are teeming with endemic and non-indigenous
species may thrive independently of human impact within an ecosystem that is capable of
functioning on its own is debunked by contemporary scientific research. Plant and animal
species that are referred to as "wild" came into existence as a consequence of decades of
landscape management and selective crop breeding carried out by individuals whose methods
of farming and husbandry were distinct from those that are often used in the Western world.

Traditional methods of resource management are in danger of being undermined by the

131LO Convention No. 169

14 Draft of the Inter-American Declaration on the Rights of Indigenous Peoples, Approved by the Inter-
American Commission on Human Rights, O.A.S. Doc. OEA/Ser/L/V/11.90, Doc. 9 rev. 1 (Sept. 18, 1995), at
art. 13<http:// www.cidh.oas.org/Indigenous.htm> (accessed Feb. 3, 2025).
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current demands in agriculture, mining, and forestry, as well as by large-scale development
projects and attempts at governmental integration.

Environmental degradation may lead to the erosion of traditional knowledge, which in turn
inhibits humanity's capacity to conserve and sustainably use critical ecosystems. The loss of
cultural and linguistic variety can have disastrous impacts on the remaining biodiversity on
the globe. In the same way, environmental degradation can lead to the erosion of traditional
knowledge.

2.4.1.4 Valuable Developments

Medication, food crops, genetic resources, industrial goods, farming methods, arts and crafts,
and a wealth of intangible cultural heritage have all been enriched by traditional knowledge
systems. For thousands of years, the Indian people have relied on neem tree products for
everything from spermicide and insecticide to skin care, parasite control, and even dental
hygiene.**The world would undoubtedly be deprived of the opportunity to benefit from future
developments if it did not take measures to protect indigenous and local knowledge, which
serves as the foundation for highly regarded traditional beliefs. A rising number of crops and
animals that have been genetically modified are being used, which brings to light the urgent
requirement to protect genetic resources for the purpose of facilitating future research and

development.

2.4.2 The Traditional Knowledge Is Under Peril

In spite of the intrinsic worth that these items possess, indigenous and local knowledge,
beliefs, and traditions are swiftly vanishing. As stated by the Working Group, a lot of
communities are concerned that the existing Elder generation may die away, which might
result in the loss of this invaluable expertise. The irretrievable loss of this knowledge not only
depletes our supply of information about the biological variety, conservation, management,
and sustainable use of the planet, but it also poses a threat to the livelihoods of indigenous

and local people as well as the security of health care all over the world.

One of the factors that is contributing to the decline of traditional knowledge systems is the
diminishing number of people who are responsible for their creation and maintenance.

According to historical evidence, the incapacity of nations to protect their borders and

15 David Hunter et al., International Environmental Law & Policy 987 (Foundation Press 1998).
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prevent the invasion of foreigners has hastened the downfall of indigenous peoples and the
traditions that they have maintained.

Even today, the widespread eradication of indigenous peoples is a dire and ongoing reality. In
addition to direct acts of violence, many indigenous communities suffer "displacement from

their traditional territories, malnutrition, poverty and cultural decimation” that contribute to

community-- and traditional knowledge--disintegration. '® Development projects involving

resource exploitation, including mining, oil extraction, fishing, forestry, and agriculture, as
well as the construction of public works and industrial facilities, subject the ancestral lands of
indigenous peoples to habitat degradation and species extinction. Moreover, biodiversity
crises threaten not only the natural resource depletion of civilisations but also their cultural
heritage, knowledge, innovations, and customs. As a result, threats to the environment are
just as pervasive and deadly as those to human health.

In the end, traditional knowledge systems encounter significant local risks. A great deal of
the traditional knowledge and abundant natural resources needed for their sustainable use and
management are held by indigenous and local groups. However, in today's market, these
resources could not be enough for society, therefore people with expertise may abandon old
methods for newer, more lucrative ones. Furthermore, some communities may disregard the
value of traditional knowledge, putting at risk or even eliminating the passing down of
cultural practices, skills, and languages. Several factors have the potential to impact racial
divisions. These include changes in settlement patterns, youth migration to urban areas for
job, education, and lifestyle opportunities, decreases in life expectancy due to lifestyle
changes and new diseases like HIV/AIDS, and a plethora of new cultural influences spread
through modern media.

PROTECTION OF TK UNDER PREVAILING IPRs SYSTEMS

A broad concept that includes many aspects of everyday life, traditional knowledge (TK) can
be defined as "adaptation to environmental and social change.” It can serve as an alternate to
formal science and as a foundation for controlling ecological interactions between people and
the environment. You can't be sure that trying to make it more accessible will work. Cultural
practices ensure the cultivation, preservation, and transmission of traditional knowledge,
which is why it is considered "traditional” rather than outdated. These research and

development initiatives are separate from those subject to heavy oversight. An integral part of

5NiloCayuqueo, Convention on Biodiversity: Protection or Threat to the Environment and Indigenous
Territories, AbyaYala Fund Newsletter (Spring 1999) <http://ayf.nativeweb.org/ convbiod.htm> (accessed Nov.
3, 2011).
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well-established and protected communities is their traditional knowledge. Using existing
intellectual property rights frameworks is one of many possible ways to protect the rights of
those who hold traditional knowledge, which is crucial.

The foundation of traditional IP law is a set of rules outlining the steps to take in order to
secure and preserve ownership. Individual property rights are materialised under this
paradigm. The production of very valuable intellectual property is an integral part of
contemporary biotechnology, making ownership of this property considerably more
important than production itself. Companies that invest in R&D and provide the means to
safeguard the final product's intellectual property sometimes end up buying out innovators.
Innovative people are being pushed to the outside of society as a result of private ownership's

influence on the changing rules for expressing and passing on intellectual property. *’

As an alternative to formal science or as a basis for managing ecological interactions between
society and nature, traditional knowledge (TK) incorporates many aspects of everyday life
and can be seen as "adaptation to environmental and social change.” All of the efforts that are
made to widen its reach will undoubtedly be successful. Therefore, traditional knowledge is
not considered to be out of date but rather "traditional” due to the fact that it is generated,
conserved, and transmitted through the cultural practices of certain people. The research and
development initiatives that are being described here are separate from those that are more
regulated. Traditionally held knowledge is seen as a vital component of the community that
has been around for a long time and has been conserved. Therefore, it is of the utmost need to
safeguard the rights of those who own TK, either by utilising the existing intellectual
property rights frameworks or by employing other methods.

A framework that offers a foundation for legal action to protect and preserve this framework
is the foundation upon which conventional intellectual property law is built. This framework
is used to actualise individual property rights. The development of extremely valuable
intellectual property is a significant component of contemporary biotechnology, which
significantly increases the significance of intellectual property ownership in comparison to
production alone. The majority of the time, inventors will surrender their rights to
corporations that are the ones who are responsible for funding the research and providing the

tools to retain and defend the intellectual property in the final product. It is becoming

17, Briggs & J. Sharp, “Indigenous Knowledge and Development: A Postcolonial Caution”, 25(4) Third World
Quarterly, 2004, pp. 661-664.
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increasingly common for private ownership to take the place of inventors as the paradigm for

the manifestation and transfer of intellectual property is shifting.®

PROTECTION OF TK UNDER EXISTING FRAMEWORK OF IP LAW
The existing structure of internationally acknowledged intellectual property standards is

overseen by the World Trade Organisation (WTO) and the Trade-Related Intellectual
Property Rights Agreement (TRIPS). Here are the following things, listed in the order they
were added: . Industrial design; A. Design of integrated circuit layout; B. Copyright law; C.
Trademark law; D. Geographical indications; E. Secret information protection; F. Patent law;
and G. Industrial design generally.

The pros and cons of protecting traditional knowledge under the existing intellectual property
law system have sparked several discussions. Emotional or moralistic underpinnings
characterise their arguments. The majority of the ethical arguments centre on the Western
view that people have an inherent moral right to choose the results of their own actions or
works of art.

Traditional knowledge from developing countries is said to have provided the groundwork
for the research that developed the costly technology used by industrialised nations. Paying
private innovators modest incentives for breakthroughs that benefit society is a central
principle of Western moral philosophy. A basis for a legal realm in technology has been laid
forth by the ethics of intellectual property laws. Both wealthy and poor countries have
accused one other of stealing intellectual property in the heated discussions over the

developing world's economic reality.

PTOTECTION OF TK UNDER SUI GENERIS SYSTEMS
Traditional knowledge is fundamentally intangible, and biological resources are frequently

tied to it. Traditional knowledge may be monetised by providing advice or proposals for the
development of efficient methods and practices that benefit mankind. Thanks to TK's
intelligent counsel, modern biotech and other enterprises may reduce their R&D investment,
saving both time and money. As a result, it is only reasonable that individuals who produced
or hold this form of traditional knowledge should profit from it. Existing intellectual property
rights laws in some nations protect this type of information, whilst express legislation in
others does the same. Indigenous peoples' ecological, agricultural, medicinal, and folkloric

understandings of biodiversity, among other things, necessitate a regional plan for protection.

18 Johanna Gibson, “Traditional Knowledge and the International Context for Protection”, Volume 1, Issue 1,
March 2004, available at: www.ssrn.com, last visited 16.03.2012.
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In this part, the researcher will perform a critical analysis, focused on countries that have
established sui generis systems. This chapter will discuss the distinct systems of UNEP,
WHO, TRIPS, WIPO, and CBD. Furthermore, we will look into how sui generis compares to

established standards.

SUI GENERIS SYSTEM AND REASONS FOR ITS DEVELOPMENT

“Sui Generis” system simply means “one that is of its own kind”.°Several factors, some of
which are illustrated here, demonstrate why TK is not protected under IPR systems.
Traditional knowledge is not adequately protected by the current system of intellectual
property rights for three main reasons:

1.The present system seeks to privatise ownership, with the intention that individuals or
businesses would hold it, in contrast to traditionally held knowledge, which is preserved
collectively.

2.Traditional wisdom, even though passed down through the ages, is limited in scope and
time.

3. It uses a stricter definition of invention that requires compliance with the criteria of
uniqueness, industrial application, and slowness, in contrast to traditional innovation, which

is defined by its laid-back, informal, and uninspired character. Therefore, a separate legal

system, frequently called sui generis, is necessary to protect common knowledge. %

Development of TKDL in India

It was crucial to create a digital repository that contained all relevant indigenous knowledge
of India and was publicly available before awarding any patents or rights to other parties. The
goal of this project was to protect Indian traditional knowledge. India created the Traditional
Knowledge Digital Library (TKDL) in response. 36 Indian patent applications for well-
known pharmaceutical formulations were essentially withdrawn or declared invalid in Europe
alone in less than two years. Its Traditional Knowledge Digital Library (TKDL), which has
34 million pages of carefully curated information on more than 2,260,000 equations in many
languages, including English, French, German, Japanese, and Spanish, is primarily

responsible for the success. Established to support prior art searches for patent examiners at

19 Black’s Law Dictionary (7th edn.,5" reprint 2002). See also, Oxford Advance Learner’s Dictionary (7th
edition, 2005).

20See, Speech of Vijender Jain, Punjab And Haryana High Court, Chandigarh In A Seminar Of Asia Pacific
Jurist Association (APJA) On “Safeguarding The Traditional Knowledge In India” On 28.04.2008 In Delhi.

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

large intellectual property (IP) businesses, the TKDL is a unique repository of traditional
medical knowledge from India. It bridges the linguistic gap between the languages used by
patent examiners at prestigious intellectual property offices and traditional knowledge
conveyed in languages like Tamil, Arabic, Persian, Urdu, and Sanskrit. Every piece of TKDL
data follows the format of a patent application. The Traditional Knowledge Digital Library
(TKDL) in India is a powerful tool for preventing incorrect patents, sometimes known as

"biopiracy."?

Protection of Traditional Knowledge Bill 2022

TK Bills' 2022 Protection Plan Particularly since the Protection of Traditional Knowledge
Bill was passed in 2016, unique endeavours in India to preserve traditional knowledge have
come under fire. Experts and advocates lauded the private effort. 2022 marked the return of
the second TK Bill following a six-year hiatus. Many major problems may be revealed by
carefully examining the TK Bill 2022 clauses stated above. What follows is a definition of
traditional knowledge from the proposed legislation's Section 2(ix): Traditional knowledge'
is defined in S.2(ix) as cultural expressions and information that have been passed down
through at least three generations, whether in a sequential or non-sequential fashion, and
which persists despite changes in technology and public availability. This encompasses a
wide range of concepts and elements, such as knowledge, abilities, new ideas, methods,
curriculum, medicines, treatments, books, songs, artwork, designs, and symbols. On the other
side, traditional knowledge is not yet subject to any rules regarding its management,
dissemination, conservation, or illegal economic exploitation. The definition uses the phrase
"for at least three generations” without providing any context. Some might argue that there is
no necessity for at least four, five, or six generations when three generations suffice. The
bill's subsection (iii) defines a "knowledge society" which includes "any family or group of
individuals, whether indigenous, tribal, or otherwise, residing within the nation's borders,
who can be distinguished as a separate entity from other groups or members of society due to
their exclusive affiliation with one or more forms of traditional knowledge." Twenty-five
separate The word "exclusive association™ has both a definition and an application, which can
lead to misunderstandings.Regardless of whether the knowledge is in the public domain or

held by the knowledge community, no one in India or anywhere else can seek or obtain a

2L V.K Gupta, “Protecting Indian Traditional Knowledge from Biopiracy”, the Author is Senior Advisor &
Director of TKDL at the Indian Council of Scientific and Industrial Research (CSIR) and architect of the India’s
TKDL.
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patent or any other type of intellectual property protection for traditional knowledge or

compilations of traditional knowledge originating from India.?? If the applicant obtains

NATK approval before filing a patent application for an invention based on traditional
knowledge with the patent office, the patent can be issued under clause (j) of sub-section (1)
of section 2 of the Patents Act, 1970, in compliance with sub-section (1), for an invention that
is the result of advanced research on traditional knowledge. The planned TK Bill includes a
clause that would remove all protections for T.K.'s intellectual property. A alternative
approach to amending this bill is necessary to prevent it from endangering the limited
strategy for safeguarding T.K. through G.I. A. Benefit Sharing and Access Provisions (ABS).
The goals of ABS as outlined in the CBD and the Indian Biological Diversity Act are at odds
with the proposed bill. Perusing the suggested S. 10 elucidates the logic. Section 10: Where
traditional knowledge is taken, the relevant government is entitled to all legal remedies for
the breach of a right, as stated in paragraph (8) of section 3. Injunctions, damages, accounts,
and other forms are all part of the remedy package. Rather of being entitled to damages when
TK is mishandled, the government could function as a custodian of the revenues collected for

the communities. This way, the communities would eventually benefit.
CONCLUSION

The framework for intellectual property rights was designed primarily to discourage
knowledge theft and encourage innovation. The TRIPS agreement defines knowledge as
something that may be bought and sold. If this is so, there's no need to distinguish between
the formal system's protection of intellectual property and the informal system's common
knowledge. The fact that the TRIPS IPR framework treats innovations grounded in traditional
knowledge and innovations grounded in modern technology in such radically divergent ways
is intolerable. Both should be acknowledged and have the same legal standing. A
fundamental right for indigenous and traditional societies' survival and self-identification is
the preservation and maintenance of traditional knowledge, which is an integral part of
humanity's cultural legacy. Therefore, indigenous local groups that hold onto biogenetic
resources and related traditional knowledge need their rights recognized and protected by the
law immediately. There should be no holdup in granting property rights to those who own
traditional knowledge. Immediate action is required to include a community or collective
right to traditional knowledge into the international framework for intellectual property

rights. The indigenous and local groups that own the traditional knowledge should have their

22KP S. (2023). “Critical Analysis of the Protection of Traditional Knowledge Bill, 2022°. The Journal of World
Intellectual Property, 26, 305-311. https://doi.org/10.1111/jwip.12263
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property rights recognized and protected by national laws and international legal
organizations. It is critical that this sector have immediate access to national and international
legislative frameworks. Traditional knowledge, innovations, and practices are not explicitly
protected under TRIPS. Many countries are taking advantage of this TRIPS loophole by
utilizing traditional knowledge. Therefore, the intellectual property rights legislation based on
TRIPS has to be revised. Chapter 27. Similar to the provisions for plant varieties, Article 3(b)
of the TRIPS agreement needs to be amended to allow for sui generis protection for
traditional knowledge, inventions, and practices. If this provision is left unchanged, rich
nations will continue to import our unprotected resources, including traditional knowledge,
and turn them into intellectual property that hurts us. Regarding international law, traditional
knowledge is somewhat of a newcomer. Unfortunately, neither traditional knowledge nor the
rights of those who have it are safeguarded by any international law. In addition, the TRIPS
agreement does not specifically acknowledge traditional knowledge and does not grant it any
special treatment, such as sui generis protection. Due to this, the goals of the CBD have been
undermined by TRIPS. Promoting collaboration among nation-states, intergovernmental
organizations, and non-governmental sectors is crucial for the conservation of biological

diversity and the sustainable utilization of its components. Appropriate legislative and policy

frameworks need to be put in place at the national, regional, and international levels to carry

out the CBD mandate. The scientific knowledge system that indigenous, local, and rural
populations, traditional healers, artisan communities, and others have developed and
maintained is deeply intertwined with their social culture, economic activities, and everyday
lives; the world community must recognize this. The concept of "bio-piracy,” which refers to
the unethical and illegal taking of bioresources from indigenous and local populations, calls
for global outcry and a ban. In the long run, this would lead to the complete elimination of
conventional knowledge systems across the world by impeding their continuous
development, extension, and improvement. The need of recognizing indigenous peoples’
rights to traditional knowledge derived from biological resources worldwide was stressed by
India at WIPO 376. Additionally, systems for dividing up the profits made from
commercializing biological resources with this kind of traditional knowledge need to be put
in place. This can be accomplished by finding common ground between the two agreements
that address biodiversity: the TRIPS agreement, which recognizes private ownership of
intellectual property, and the Convention on Biological Diversity, which recognizes public
ownership of biological resources. Think about the economy, ethics, and the environment as

you tackle problems with conventional knowledge. While a first breakthrough in
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conventional knowledge is important for society, the worth of subsequent breakthroughs is
far greater. Its social worth also includes the community's outlay for traditional knowledge's
commercialization. This includes the societal advantages that arise from how money is
distributed from new technologies in the future. In addition, there are still a number of
technical obstacles, such as approaches to enforcing rights and common ownership. There is
uncertainty surrounding the justification of protection due to the fact that different people
have different ideas of what it is. Some people think that protecting traditional knowledge
means keeping it secure from commercial interests that may ruin it or have a negative impact
on the way of life of the people who made it and still use it. 378 Intellectual property rights
(IPRs) provide one perspective on this concept; for some, protecting IPRs essentially means
forbidding others from using them without permission. Communities who depend on
traditional knowledge for their livelihoods and traditions should have their rights protected,
according to the Organization of African Unity's (OAU) Model Law. Prioritizing the upkeep
and enhancement of these people's living conditions and cultural surroundings should take
precedence over the use and preservation of traditional knowledge. It is imperative that
Indigenous and local communities be given a chance to participate in the process of creating
regulations. It is important for local and indigenous populations to make sure that their
institutions and practices are respected and that usage, commerce, and benefit-sharing are all

in line with them. Indigenous communities must be involved in the rule-making process for

access and benefit-sharing at all times. In order to properly acknowledge traditional

knowledge, India has to create its own distinct legal  structure.
SUGGESTIONS

e Strengthening Intellectual Property Rights (IPR): The primary aim of IPR is to
protect innovation, necessitating stricter laws to ensure fair benefits to inventors while
preventing misuse.

Distinction Between Discovery and Invention: Scientific discoveries, such as those
based on traditional resources (e.g., the neem patent case), should not be confused
with genuine inventions, as granting patents to discoveries can hinder creativity.

Monopoly and Market Practices: To prevent unfair monopolistic practices, such as
input bundling and concealed information, international patent laws must clearly

differentiate between scientific advancements and mere discoveries.
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Protection of Traditional Knowledge (TK): Global IP frameworks must include TK
within treaties like TRIPS to ensure fair recognition and safeguard indigenous
knowledge from biopiracy.

Empowering Traditional Communities: Indigenous communities should be

supported through capacity-building initiatives to enhance their ability to protect and

commercialize their TK in the digital economy.

Monitoring and Fair Benefit Sharing: Effective global and local mechanisms must
be established to oversee TK usage and ensure fair compensation to rightful
knowledge holders.

Reforming TRIPS for Traditional Knowledge: The TRIPS agreement should be
amended to require origin disclosure, prior informed consent, and benefit-sharing
agreements for patents based on TK and biogenetic resources.

Global Collaboration for Biodiversity Protection: Countries rich in biological
resources should work together to create legally binding treaties to regulate the use
and equitable sharing of TK and biogenetic resources.

Legal Framework for TK Protection: A comprehensive legal framework, including
acts similar to the Plant Variety Protection and Farmers Rights Act, 2000, should be
implemented to protect various forms of TK, such as traditional medicine.

National Policies for TK Preservation: Given international reluctance, India must
establish a robust national framework to legally protect and regulate the use of its vast

TK resources and indigenous knowledge.
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