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Abstract

The doctrine of separation of powers is a cornerstone of democratic governance, demarcating
the responsibilities of the legislature, executive, and judiciary. However, the evolving nature
of constitutional interpretation in India has led to the emergence of two critical and
contrasting judicial philosophies: judicial activism and judicial restraint. This research
explores the conceptual underpinnings and practical manifestations of both doctrines,

particularly in light of legislative provisions and constitutional mandates.

Judicial activism, often characterized by proactive judicial interventions in matters of public

interest and policy voids, has played a transformative role in promoting social justice,

environmental protection, and human rights. On the other hand, judicial restraint urges
caution, emphasizing respect for the legislative domain and the limitations imposed by the

Constitution.

This paper critically examines landmark judgments, statutory frameworks, and constitutional
provisions such as Articles 32, 226, and 142 to analyze how courts navigate the tension
between these two approaches. It also evaluates the legitimacy and limits of judicial
intervention in a parliamentary democracy, considering the implications for legislative

supremacy and democratic accountability.

The study concludes by emphasizing the need for a balanced judicial approach that respects

the doctrine of separation of powers while ensuring justice and constitutional morality.
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Pl

In contemporary times, there has been a growing significance of public interest or
social interest litigation, which has garnered the interest of all stakeholders. The
traditional legal principle of "Locus Standi,” which permits an individual whose rights
have been violated to file a petition independently, was recently relaxed by the
Supreme Court. The judiciary currently permits the initiation of public interest
litigation by individuals referred to as "Public-Spirited Citizens" or "Public-Spirited"

with the aim of safeguarding and upholding constitutional and legal entitlements.

Presently, any individual who is civic-minded has the ability to make a request to the
court for a matter that benefits the general public (pertaining to public welfare or the
public's best interests) by submitting a petition to the appropriate governing bodies:

The Indian Constitution provides for the exercise of jurisdiction by the Supreme Court
under Article 32 and by High Courts under Article 226. Justice Krishna lyer provided a

list of justifications for the relaxation of the locus standi rule in a magistrate court under

Section 133 of the Code of Criminal Procedure® in the Fertilizer Corporation Kamgar

Union case?. The exercise of governmental power to combat corruption may result in
interference with other matters. The compatibility of liberal judicial review of
administrative action with social justice is questionable.

The implementation of rigid standing rules is antithetical to the establishment of an
effective administrative framework. Therefore, activism is a necessary component for

achieving participatory public justice.

Consequently, it is imperative to afford an opportunity to a conscientious member of
the community to file a petition with the court in the interest of the common welfare.
Justice Bhagwati, a distinguished Supreme Court judge renowned for his pro-poor and

activist stance, played a pivotal role in the landmark Judges Transfer Case, commonly

% The Code of Criminal Procedure of 1973, Section 133 of 528
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referred to as S.P. Gupta vs. Union of India®, by firmly establishing the legitimacy of

public interest litigation. Subsequent to that, a considerable quantity of petitions

pertaining to public interest litigation have been submitted.

CHALLENGES ENCOUNTERED BY PUBLIC INTEREST LITIGATION (PIL)

In the context of India, it is worth noting that Public Interest Litigation (PIL) encounters
challenges with regard to its execution, similar to other legal provisions and
regulations. There exist specific concerns that transform this tool into a potentially
harmful device, thereby impeding the overall equilibrium of society. The PIL name and
its associated advertising have been identified as a significant contributor to the
disruption of public order. The judiciary has rejected numerous Public Interest
Litigations related to search operations, citing them as being solely intended for
garnering attention. Judicial adventurism is a concern that emerges in the context of
Public Interest Litigation. The act in question disrupts the distinct functions of the
Executive and Legislative branches of government, thus contravening the fundamental
principle of the separation of powers.

In a Public Interest Litigation pertaining to road safety, the Supreme Court prohibited
the vending of alcoholic beverages in proximity to state and national highways. During
the course of adjudicating a plea, the entity in question exceeded its jurisdictional
boundaries. The ease and adaptability of submitting a Public Interest Litigation (PIL)
has resulted in a notable surge in legal disputes. The situation imposes a significant
burden on the judicial system and results in a rise in the backlog of cases.

The judiciary often establishes a symbolic justice system that is frequently reflected in
PIL. The failure to adhere to a Public Interest Litigation's prescribed course of action
can potentially undermine the legitimacy of the judicial system. The Supreme Court is
authorized to issue orders pertaining to cases involving sexual harassment and arrest
procedures. However, it faces challenges in effectively overseeing and enforcing
compliance and execution of these orders.

The utilization of public interest litigation by the Indian judiciary has been observed as
a means to advance environmental protection. The Supreme Court and High Courts
have eliminated the obstacles that previously hindered individuals from presenting

petitions on behalf of the underprivileged and uneducated. The fundamental principle

° Supra Note 18
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underlying the implementation of Public Interest Litigation (PIL) is that individuals of
low socioeconomic status ought not to be deprived of their right to legal recourse due to
insufficient awareness or monetary means. Public Interest Litigation (PIL) enables
individuals or organizations with a public-spirited motive to file a petition on behalf of
the underprivileged and less educated. PIL has demonstrated its efficacy as a tool in the
realm of environmental conservation.

The Supreme Court, in the case of Rural Litigation and Entitlement Kendra vs. State of
U.P.5,, issued a prohibition against the continuation of mining operations, citing their
adverse impact on the environment. The Indian Council for Enviro-Legal Action vs.
Union of India’ case saw the Supreme Court issue a warning to industries that release
hazardous substances such as Oleum and Hydrochloric acid. The court ruled that this
particular form of pollution constitutes a violation of the right to a healthy environment
and, ultimately, the right to life.

The Supreme Court ruled in the case of M.C. Mehta vs. Union of India® that the
vehicular emissions causing air pollution in Delhi are a violation of the right to life as
stated in Article 21. As a measure to protect the health of the public, the court ordered
all commercial vehicles in Delhi to transition to the use of CNG fuel.

The Supreme Court, in the case of Church of God (Full Gospel) in India v. KKR

Majestic Colony Welfare Association® , made an observation that the act of noise

pollution can be considered as a violation of Article 21 of the Constitution.

CHALLENGES ASSOCIATED WITH THE PRACTICE OF JUDICIAL ACTIVISM
VIA PUBLIC INTEREST LITIGATION

The apparent misapplication of Public Interest Litigation (PIL) in India, which
originated in the 1990s, has progressed to a point where it is eroding the fundamental
objectives for which PIL was initially instituted. Stated differently, the PIL project's

positive aspects are being gradually eclipsed by its negative aspects.

Hidden motive or intention behind PIL-

& Supra Note 28

" Indian Council for Enviro-Legal Action vs. Union of India, 1996 AIR 1446

8 MC Mehta v Union of India, AIR 2002 SC 1696

® Church of God (Full Gospel) in India v. KKR Majestic Colony Welfare Association, AIR 2000 SC 2773
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The term "public” in PIL has been replaced by either "private” or “publicity.” The
courts' endorsement of Public Interest Litigation (PIL) was largely based on its efficacy
in promoting the welfare of the general public. There is uncertainty regarding whether
PIL still remains committed to that objective. As demonstrated previously, a vast array
of issues was brought before the courts under the guise of public interest, due to the
attractive features offered by the jurisprudence of Public Interest Litigation (PIL), such
as expediency, affordability, and significant influence.

Distinguishing between public interest and private interest can be a challenging task.
However, it can be contended that the courts have not been stringent in upholding the
prerequisite that Public Interest Litigations (PILs) must be directed towards advocating
a public interest. As it is validated that the notion that Public Interest Litigation (PIL) is
being exploited by individuals who are advocating for personal grievances under the
guise of public interest, with the intention of garnering attention, rather than advocating
for genuine public causes.

It is imperative that courts exercise greater vigilance in gate-keeping to prevent the
substitution of the public interest litigation's public nature with terms such as "private"
or "publicity."

The loss of confidence in the effectiveness of Public Interest Litigation (PIL) by civil
society and marginalized communities would result in its demise. In light of the
aforementioned issues, it is imperative for the Judiciary to formulate and execute

appropriate measures to preserve the integrity of Judicial Activism in the nation, while

also catering to the concerns of all relevant parties in a fair and equitable manner.

In conclusion, the utilization of Public Interest Litigation (PIL) as a form of judicial
activism allows for the involvement of individuals who are both socially conscious and
knowledgeable in India's developmental initiatives. This approach also highlights the
capacity of the legal system to provide equitable treatment to marginalized and
underprivileged groups. The aforementioned strategy has revealed several medieval
practices that are still prevalent in India. These practices include providing relief to
prisoners, addressing the challenges faced by women in protective homes, supporting
victims of the flesh trade, and addressing the needs of children in juvenile institutions.
Additionally, the strategy has highlighted issues related to the exploitation of bonded

and migrant laborers, untouchables, and tribal communities.
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BASIC STRUCTURE DOCTRINE

The concept of an independent judiciary has been accorded significant importance due
to the doctrine of separation of powers, which was initially postulated by Montesquieu
and subsequently expounded upon by numerous scholars. The majority of
contemporary liberal democracies possess a robust judicial system. India boasts the
distinction of being the largest democracy globally, with a judiciary that is widely
regarded as one of the most robust structures.

The judiciary is responsible for statutory interpretation, and as such, has interpreted the
constitution in a manner that has granted itself significant powers. The Indian judiciary
is renowned for its judicial activism, which has occasionally garnered criticism for
judicial overreach from legal experts, lawmakers, and even members of the public. In
the event of a pre-existing legal gap, the judiciary holds the constitutional mandate to
construe other pertinent statutes in order to establish a fresh set of guidelines, or
alternatively, to refer the matter to the legislative bodies. In 2013, the Supreme Court
referred the issue of the constitutionality of section 377 of the Indian Penal Code, which
criminalizes homosexuality, to the legislature in the Suresh Koushal case®®

The section in guestion was deemed unconstitutional by the Supreme Court in 2018,
This instance could be considered an apt illustration of American legal realism, a well-
known concept that speculates that the law is contingent upon the judge's personal
inclinations, even extending to their breakfast choices. It is widely contended that a
dichotomous perspective would be inadequate in comprehending the intricate function
of the Supreme Court. To hold such a view would lead to an erratic legal system,
incapable of being classified into definite categories.

On several occasions, the highest court has issued directives and has provided
interpretations of Fundamental Rights in order to establish novel rights, such as
privacy, and to uphold values such as dignity. This paper aims to present an argument

regarding the cases of Kesavananda Bharati v. State of Kerala'?, Three Judges Transfer

Cases?’3, and Maneka Gandhi v Union of India!#. These cases are considered significant

10 Suresh Kumar Kaushal &Anr vs. Naz Foundation &ors, (2014) 1 SCC 1
Ms. Divya Sharma, “CASE COMMENT: SURESH KUMAR KOUSHAL & ANOTHER V. NAZ
FOUNDATION & OTHERS”, Bharati Law Review, April-June, 2014
12 Supra Note 3
13 In RE Special reference, AIR 1999 SC 1,
14 Supra Note 5
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUMES5 | ISSUE 4 MAY 2025 ISSN: 2582-7340

as they demonstrate instances where the Supreme Court of India has overstepped its
boundaries as a judicial body and assumed the role of a legislative entity, thereby
violating the doctrine of separation of powers.

The Supreme Court issued rulings that were unfavorable to the Indira Gandhi

administration in the Bank Nationalization and Privy Purses cases'®. In response, a

series of constitutional amendments were introduced that nullified the Golak Nath,
Bank Nationalisation, and Privy Purses judgments. The Supreme Court was presented
with challenges to all of the aforementioned amendments, resulting in a seminal ruling
known as Kesavananda Bharati Sripadagalvaru v. State of Kerala. This decision
established a fundamental framework for the Indian constitution, as determined by the
judiciary.

Kesavananda Bharati, the spiritual leader of the "Edneer Mutt" in Kerala, filed a
petition with the Supreme Court in 1970 challenging two land reform laws enacted by
the Kerala government. These laws-imposed restrictions on the management of Edneer
Mutt's assets. Despite the fact that the state of Kerala invoked its authority conferred by
Article 21 to impose justifiable limitations on an individual's right to liberty, the
plaintiff alleged that his constitutionally guaranteed fundamental right to administer
religiously owned property without state intervention, as enshrined in Article 26, was

infringed upon.

In 1973, the case in question was deliberated upon by a panel of thirteen judges in the
Supreme Court of India, who devoted a total of sixty-eight days to its examination. The
petitioner was represented by NanabhoyPalkhivala, a renowned jurist from India, who
was aided by Fali S Nariman during the proceedings. Approximately one hundred cases
were cited during the proceedings, with the Attorney-General Niren De representing the
Union government and H.M Seervai representing the Kerala government. They
conducted a comparative analysis of the constitutions of approximately seventy nations,
which was presented in the form of a chart.

The intense legal debates centred on the question of whether Parliament possessed the
authority to modify, alter, revoke, or abrogate any portion of the Constitution, including

the fundamental rights, to the extent of alienation. At face value, it can be observed that

15 H. H. Maharajadhiraja Madhav Rao Scindia vs Union Of India, 1971 AIR 530, 1971 SCR (3) 9
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Article 368 of the Indian constitution does not impose any limitations on the authority
of the Parliament to modify any aspect of the Constitution. The Parliament had
unrestricted authority to curtail the fundamental rights of any citizen without
limitations. The Constitution underwent frequent amendments, prompting legal
concerns regarding potential inherent or ambiguous constraints on the Parliament's
amending authority.

In the event that a majority of the Supreme Court were to rule in opposition, it is likely
that India would have experienced a decline into a tyrannical state or adopted a system
of parliamentary sovereignty akin to that of China, which operates as a one-party state.

Consequently, the Constitution's authority would have gradually diminished. The case

of Kesavananda Bharati v. State of Kerala'® is widely regarded as a seminal judicial

decision, with the doctrine of basic structure being a particularly noteworthy example
of judicial law-making. In my view, this case holds particular significance among

landmark decisions.

SUO MOTO

The term "suo moto cognizance™ refers to the inherent authority of a court to initiate
legal proceedings without being prompted by a party to the case. Articles 32 and 226 of
the Indian Constitution confer upon the Supreme Court and High Court, respectively,
the power to assume jurisdiction over matters on their own accord. The term "suo
moto™ originates from Latin and refers to actions initiated by government agencies.
When the courts learn about a matter from the media or a third party, they decide to
hear it on their own initiative. Many people think of this idea as a kind of judicial
activism because of its potential to speed up the delivery of justice. Therefore, the High
Courts and the Supreme Court have the ability to take suo moto cognizance of cases
upon receiving information from any individual or through media reports that there has
been a breach of vital rights, obligations, or freedoms. The number of suo moto cases,
like the one involving Delhi's air pollution or the walkout by hospital workers, has
skyrocketed in recent decades. The judiciary has become an effective institution at
protecting people's rights and delivering justice in a timely and fair manner.

With the help of public interest litigation, the courts may now weigh in on a wider

range of issues that affect the general populace. Suo moto acts done by the High Court

16 Supra Note 3
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and the Supreme Court, as stated by Advocate Arif Khan Makki, are guided by the idea
of providing equal access to justice for all parties, regardless of their financial standing.
Article 131 of the Indian Constitution provides for the suo moto jurisdiction of the
Supreme Constitution. It has assured that fairness will be upheld in both criminal and
civil proceedings. The Supreme Court or High Court can exercise suo moto cognizance

in the following cases:

Disdain/ Contempt of court refers to the act of disobeying court orders or disregarding

established rules and regulations. Therefore, it is within the purview of the courts to
exercise suo moto cognizance against any individual who hinders the dispensation of

justice.

Reopening of hitherto closed cases- It is possible if new or significant evidence is

obtained. In such instances, courts may exercise suo moto cognizance to reopen the

case.

To order inquiry for a new matter- If the court finds injustice being done to an

individual or a section of the society, on receiving the information from the affected
people or through media the courts can direct any agency or authority responsible to

investigate and take necessary actions.

The concept of suo moto cognizance is rooted in the "Epistolary Jurisdiction,” which
originated in the late 1970s as a resultant of judicial activism expected at improving
access to the judicial process for the impoverished and socially and economically
disadvantaged segments of society.

Recently, the Punjab and Haryana High Court has exercised suo moto cognizance in the

Murthal Rape case!’. The court has requested that the state government provide the call

records of various high-ranking police officials, including but not limited to the
Inspector General, Deputy Superintendent, Station House Officer, Superintendent, and
other relevant personnel who were present in the specified area.

The Jammu and Kashmir High Court has exercised suo moto cognizance of a case that
was highlighted in an article titled 'Clinical Corruption'*®, The article brought to light

the prevalence of malpractices in the medical field, exorbitant costs levied on

17 Sofi Ahsan, “Murthal gang rape case: High Court seeks call records of senior cops who visited Sukhdev
Dhaba”, The Indian Express ( Nov 7, 2017)
18 By Northlines, “Take Stringent action on medical corruption: HC orders Govt”, Northlines (Dec 8, 2019)
(Last visited on June 12, 2023)
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medications, and the practice of referring patients for unnecessary tests. Amidst the
ongoing pandemic, there has been a surge in the number of Public Interest Litigations
(PILs) filed by citizens in both the Supreme Court and various high courts under their
respective jurisdictions. The Indian Judiciary has taken Suo Moto Cognizance in

numerous cases in recent times. Several of them are as follows:

Amidst the COVID-19 pandemic, the Supreme Court exercised Suo Moto cognizance
subsequent to the perusal of a letter-petition authored by Smt. Mahua Moitra, a Member

of Parliament, pertaining to the circumstances of migrant laborers.

The Apex court initiated Suo Moto proceedings to safeguard children's homes

throughout the nation.

The Supreme Court has exercised its Suo Moto jurisdiction to acknowledge the issue of

overcrowding in prisons throughout the nation.

The High Courts of the nation have taken Suo Moto Cognizance in several instances to

ensure justice for the wider public.

The Gujarat tribunal has recently taken Suo Moto Cognizance of the deteriorating

COVID-19 situation, which includes shortages of beds, oxygen cylinders, and medical

facilities.

The Andhra Pradesh Supreme Court has exercised Suo Moto Cognizance regarding the
Vizag Gas Leak occurrence. The National Green Tribunal and National Human Rights
Commission, both located in the Indian capital, have independently initiated Suo Moto
proceedings in response to this distressing incident. They have established committees
to investigate the matter and submit their findings.

The Indian Constitution's Article 32 and Article 226 offer the legal framework for
Public Interest Litigation (PIL) in India, facilitating a connection between the judiciary

and the public. As a result of these stipulations and the advent of Public Interest
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Litigation (PIL), which empowered the Indian judiciary to undertake legal proceedings
on its own accord.

" When it falls within the scope of proper judicial scrutiny, exercising judicial activism
might be considered acceptable. It should not be judicial ‘adhocism' nor judicial
tyranny."

The country has been subjected to a number of instances of judicial overreach, such as
the shutting down of unlicensed business activities in Delhi. In addition, the decision of
the Supreme Court regarding the judicial review of the Presidential Proclamation
dissolving a State Legislative Assembly, the court's power to restore a dismissed State

Government to office, and interference in the Government's educational policies, as

seen in cases such as the TMA Pai Foundation case!® and the Islamic Academy case?,

are notable examples. In the year 2016, the Supreme Court of India issued a judgement
in the case of Shyam Narayan Chouksey v. Union of India?t. These ruling dictates that
the Indian National Anthem must be played in all movie halls in India before to the
beginning of the feature film, in addition to a number of additional orders. Recent
events involving Justice Ranjan Gogai, who served as Chief Justice of India, were the
subject of a contentious discussion due to the charges that were brought against him.
The problem was brought to the attention of the Honorable Apex Court, which then
issued an order requiring the media to demonstrate self-control and conduct themselves
in a responsible manner.

Although, some retired judges have raised concerns about the proceedings in the
aforementioned case. The recent directive of the Supreme Court to private laboratories
to refrain from levying charges for covid-19 tests has triggered a discourse on the
possibility of judicial overreach. The Essential Commodities Act confers powers upon
the government to oversee the pricing of testing services provided by private
laboratories. Given the potential impact on public funds, the government is deemed to

be better equipped to make decisions regarding such matters.

SOME RECENT INSTANCES OF JUDICIAL ACTIVISM IN INDIA

19T .M.A. Pai foundation &ors vs State of Karnataka &ors, 1994 AIR 2372
2 Islamic Academy of Education v. State of Karnataka, AIR 2003 6 SCC 697
21Shyam Narayan Chouksey v. Union of India, AIR (2018 ) 2 SCC 574
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The Constitution has been amended 105 times since its inception on January 26, 1950,
but the court has safeguarded its validity through aggressive measures. When the
government and legislature have failed to bring relief to the public, it is the court that
has interfered through judicial activism to restore the constitutional mandate in an
unbiased way.

"To keep up with the dynamism of societal changes, statutory law cannot change on a
daily basis," said Supreme Court counsel Advocate Floyd Gracias??. As a result of
judicial interpretations and expansions, laws have remained relevant in an ever-
changing society. The landmark decision on IPC Section 377 is a great example of how
the law must evolve over time." "...the letter of the law may be relatively static [which
gives it consistency], but it is judicial activism that brings to life the spirit of the law,"”

Floyd concluded. Furthermore, according to constitutional expert Advocate Shree

Prasad Parab?, "Judicial activism is the positive role played by the judiciary in the

protection of citizens' rights and the advancement of justice in society." As a result, it
necessitates the judiciary's active participation in pressing the other two institutions, the
legislature and the administration, to carry out their constitutional responsibilities.
Despite the large number of amendments, the hopes and ideas of the Constitution's
framers remain intact,” he said, citing 105 constitutional amendments. This is largely

owing to our constitutional courts' judicial activism."

» Examples of recent judicial activism

According to Advocate Parab, the following are some recent incidents in which courts
took a proactive role in protecting people’ rights:

Repealing Section 377 of IPC?*: In 2018, a Supreme Court Constitutional court read

down Section 377, upholding the rights of the LGBTQI community. "Constitutional

morality shall prevail over social morality," it said.

Sabarimala case?®: In 2018, the Supreme Court ruled that denying entrance to women

based on biological grounds violates the fundamental morality of Article 25 of the

Indian Constitution.

22 \Vinod Kumar Menon, “Constitution Day 2022: The importance of Judicial Activism”, Mid-day (Nov 26,
2022) (Last visited on June 10, 2023)
23 Supra Note 120
24Supra Note 80
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/

© 2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUMES5 | ISSUE 4 MAY 2025 ISSN: 2582-7340

Yakub Memon case?®: In July 2015, the Supreme Court opened its doors at 3 a.m. to

hear his final mercy appeal, ruling that the right to life extends not just to innocent

persons, but also to an accused.

About the festivals?’- There was major controversy about the traditional festival of

Tamils- Jaliakattu and whether it should continued or not. A few years back a ban was
ordered on the practice of it but recently in May 2023, Court came up with the decision
of allowing Jalikattu in some parts of Tamil Nadu and a similar other game as in Kerala

reasoning it to be right of freedom of the citizens.

DahiHandi 2016%: Height of human pyramid can’t exceed limit of 20 feet, rules

Supreme Court .SC declares playing cards to be a physical sport, an inveterate bridge
player celebrates
Games-There is Lodha Committee appointed by court which now has powers to control

the reachest board of cricket in the world. Court has also given judgement regarding

playing cards, the case was prominently called in as BCCI VS. Lodha Committee?®

Recent ban on liquor shops on national highway within 500 meters by the Court. Liguor
Shops Out; Pubs, Hotels Near Highways Too Go Dry After Top Court's Order

Court halted metro project to save trees. Bombay HC restrains MMRDA, BMC from

cutting trees for Metro project=°.

Thus, many cases in which the Judicial activism acts in to handle situations and turn

things into an appropriate way which counts as it-Fills the legislative vacuum

The constitution has been designed to put brakes on excess of arbitrary powers of
government, it helps achieve that

It holds its importance in the events of hung legislature or irresponsible legislature.

% Indian Young Lawyers Association vs. The State of Kerala, (2019) 11 SCC 1
2 Yakub Abdul Razak Menon’s vs. State of Maharashtra, CRIMINAL APPEAL No. 1728 of 2007
27 Animal Welfare Board of India vs. A. Nagaraja&ors. CIVIL APPEAL NO. 5387 OF 2014
28 Amit Jaising Saraiya vs State Of Maharashtra, (Special Leave to Appeal (Crl.) No(s). 6370/2014)
Navya Benny, “Lodha Committee Recommendations On BCCI Reforms Not Applicable To District Cricket
Association Elections: Kerala High Court” Live Law (Nov 4, 2022) (Last visited on June 11, 2023)
30 Kanchan Chaudhari, “Bombay HC stays Mumbai Metro car shed work at Kanjurmarg plot”, Hindustan Times
(Dec 17, 2020) (Last visited on June 13, 2023)
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Apex court is the guardian of constitution as well as guarantor of fundamental rights,
the gross violation and neglect of such rights make citizens look towards judiciary with
a ray of hope.

Judicial activism along with judicial review lays the foundation for dynamism in

constitution to meet the time space variabilities.

OTHER CRUCIAL DEVELOPMENTS

To understand the evolving role of a judge, we must also take into consideration some
recent developments in the legal sphere. A crucial development relates to the separation
of powers. The modern view of the doctrine does not only impose a negative duty on
each branch of the government to refrain from overstepping its domain, but also
imposes a positive duty on each branch to perform certain minimum functions within

its constitutionally mandated sphere. Accordingly, in State of U.P. &Ors. v. Jeet S.

Bisht &Anr3L,, even though the matter was referred to another Bench, owing to a split

decision—Justice S.B. Sinha aptly described the modern understanding of the
separation of powers thus: “Separation of power in one sense is a limit on active
jurisdiction of each organ. But it has another deeper and more relevant purpose: to act
as check and balance over the activities of other organs. Thereby the active jurisdiction
of the organ is not challenged; nevertheless there are methods of prodding to
communicate the institution of its excesses and shortfall in duty.

Separation of power doctrine has been reinvented in modern times. The modern view,
which is today gathering momentum in Constitutional Courts world over, is not only to
demarcate the realm of functioning in a negative sense, but also to define the minimum
content of the demarcated realm of functioning.” In another significant development, in
1995, the Chief Justice of India, along with the Chief Justices of the Asia and the
Pacific, became signatory to the Beijing Statement of Principles on the Independence of
the Judiciary in the LAWASIA Region. They accepted the following principles as
representing the minimum standards necessary to be observed, in order to maintain
independence and effective functioning of the judiciary: “The objectives and functions

of the judiciary include the following:

31 (2007) 6 SCC 586
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a) To ensure that all persons are able to live securely under the rule of law;
b) To promote, within the proper limits of the judicial function, the observance and the
attainment of human rights; and

¢) To administer the law impartially among person and between persons and the State.”

Perhaps, with the aforementioned understanding of the circumscribed lawmaking
authority of a judge, as well as some recent legal developments, we can fully appreciate
Justice Bhagwati’s clarion call to action, in a speech he delivered at the University of
Wisconsin, Madison:

“Once it is recognized that the judges do make law, though not in the same manner as
the legislature, it will immediately become apparent why judges can and should adopt
an activist approach. There is no need for judges to feel shy or apologetic about the law
creating roles.”

What is an Activist Approach? What is Judicial Restraint?

The activist approach—and by extension, “judicial activism”—suggested by Justice
Bhagwati, envisages changes in the interpretation of the constitutional and Statutory
provisions in consonance with the dynamics and uncertainties of human affairs and
relations. Simply put: Courts must “apply” the law in a way that makes sense of the
temporal nature of our reality. In contrast, in the conservative mind, the touchstone of
activism is the failure of the judiciary to interpret the constitutional provisions and
statutes in accordance with the will of the founding fathers and legislators respectively;
this is how it was articulated by Raul Berger, a professor at The University of

California at Berkeley and Harvard University School of Law.

In S. P. Gupta v. Union of India®, referring to the orthodox British view of judging—

judge as a neutral and passive umpire—the Court observed: “Now this approach to the
judicial function may be all right for a stable and static society but not for a society
pulsating with urges of gender justice, worker justice, minorities’ justice, dalit justice
and equal justice between chronic un-equals. Where the contest is between those who
are socially or economically unequal, the judicial process may prove disastrous from
the point of view of social justice, if the Judge adopts a merely passive or negative role

and does not adopt a positive and :: :: creative approach. The judiciary cannot remain a

323, P. Gupta v. Union of India AIR 1982 SC 149
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mere bystander or spectator but it must become an active participant in the judicial
process ready to use law in the service of social justice through a pro-active goal-
oriented approach. What is necessary is to have Judges who are prepared to fashion
new tools, forge new methods, innovate new strategies and evolve a new jurisprudence,
who are judicial statesmen with a social vision and a creative faculty and who have,
above all, a deep sense of commitment to the Constitution with an activist approach and
obligation for accountability, not to any party in power nor to the opposition nor to the
classes which are vociferous but to the half hungry millions of India who are
continually denied their basic human rights. We need Judges who are alive to the socio-
economic realities of Indian life, who are anxious to wipe every tear from every eye,
who have faith in the constitutional values and who are ready to use law as an
instrument for achieving the constitutional objectives.” For a long time now, the
Supreme Court has emphasised the Constitutional objectives, and has acted as if it were
moved by the teary-eyed masses of India. It has understood that when some branch of
the government fails to discharge its constitutionally mandated function, people are
entitled to move the courts for redress; so moved, the Court has compelled the inactive
branch concerned, to discharge the said function.

Conclusion

The dynamic interplay between judicial activism and judicial restraint has significantly

influenced the constitutional landscape of India. While judicial activism has often emerged as
a potent tool for protecting fundamental rights, promoting social justice, and filling legislative
gaps, judicial restraint serves as a necessary counterbalance to uphold the separation of
powers and ensure that the judiciary does not encroach upon the domain of the legislature or

executive.

The Indian judiciary, particularly the Supreme Court and High Courts, has historically leaned
towards activism in response to legislative inaction or executive apathy. Landmark cases such
as Kesavananda Bharati v. State of Kerala, Maneka Gandhi v. Union of India, and Vishaka v.
State of Rajasthan illustrate how the courts have creatively interpreted constitutional
provisions to advance justice. These interventions, though not always grounded in explicit

legislative text, were driven by the need to uphold the Constitution’s spirit.

However, this assertiveness also raises concerns about judicial overreach, especially when
courts appear to legislate from the bench. Such instances blur the lines of institutional
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competence and challenge the doctrine of separation of powers—a foundational principle of
democratic governance. Legislative provisions must, therefore, clearly delineate the scope of
judicial review, ensuring that while courts remain empowered to uphold constitutional

morality, they do not usurp the role of elected representatives.

Judicial restraint, on the other hand, emphasizes respect for democratic processes and

institutional boundaries. It calls upon judges to interpret laws strictly within their textual
limits and defer to the legislature in matters of policy. This approach maintains the legitimacy

of all three branches of government and preserves the democratic ethos.

In conclusion, a balanced approach is essential. Judicial activism must be tempered with
restraint, and vice versa, guided by the principles of constitutional propriety, institutional
respect, and democratic accountability. While legislative clarity can reduce the burden on
courts to "legislate,” the judiciary must also exercise discretion and humility in interpreting
laws. Only through this balance can the Indian legal system remain a guardian of rights

without becoming an unelected legislature.
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