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CONSEQUENCES
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Foreign Direct Investment is a category of cross border investment made by a person living
in one economy into the production or services of an enterprise resident in a foreign economy
with intent to create a lasting interest and a significant degree of control over that enterprise. 2
In simple terms it is a mode of doing business in a foreign economy. Foreign direct
investment (FDI) plays a vital role in promoting global economic integration as it establishes
robust and enduring connections between economies of different nations. FDI facilitates
international trade by granting access to foreign markets and serves as a significant driver for
the growth of strategic sectors, technology transfer, knowledge generation, increased
innovation, competition, and the creation of employment opportunities, among other
advantageous outcomes, across nations.®> However, High levels of FDI can challenge the
government’s ability to protect domestic industries. The unresolved policy dilemma revolves
around the balance between the advantages of increased foreign direct investment (FDI) for
the receiving country and the government's ability to retain control over specific sectors of

the local economy, along with the benefits associated with maintaining such control..*

Foreign Direct Investment (FDI) is a vital driver of economic growth in developing countries,
offering access to capital, technology, and global markets. However, the benefits of FDI can
only be fully realized when accompanied by a strong competition policy that ensures open

and fair markets. In the absence of such a policy, entrenched monopolistic and oligopolistic
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3Mohammad Sumamah, Foreign Direct Investment In India: Law And Procedure, LIVELAW (2022),
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structures may dominate, creating barriers to both domestic development and foreign
investment.> As economies liberalize and integrate into the global market, the role of
competition law becomes increasingly important in maintaining market efficiency and
preventing anti-competitive practices. A competition policy that is too strict may stifle market
entry and discourage large multinational companies from investing, fearing overregulation or
excessive compliance burdens. At the same time, overly permissive competition frameworks
may allow powerful multinational corporations to dominate local markets, undermining
domestic industries. Thus, a balanced approach is essential—one that attracts FDI while

safeguarding economic sovereignty and fostering healthy competition.

However, there is no unerring form of competition policy which will always promote FDI
inflow as well as regulate it to the extent that it will not be disadvantageous to the nation's
economy. Some investors may find government measures that shield specific economic
sectors more appealing than a completely competitive market because of the possibility for
anomalous profit brought on by imperfect competition in that sector. An aggressive
enforcement strategy combined with the implementation of a competition policy, on the other
hand, can draw in investors because people in this latter category will favour a level playing
field and guarantees that government-owned or protected industries won't receive unfair

advantages over promises of unfair advantages given to a select few.®

How FDI affects competition?

FDI, being a non-debt capital flow, is a leading source of external financing, especially for
the developing economies. It not only brings in capital and technical know-how, but also
increases the competitiveness of the economy. Overall it supplements domestic investment,
much required for sustaining the high growth rate of the country. Growth impulses
originating from FDI are primarily ascribed to superior technology and greater competition
that generally accompany FDI. Local Firms of many developing host countries also do not

invest enough on Research & Development (R&D) to offer and sustain competition with

transnational corporations (TNCs).’

SCharles Oman, Policy Competition for Foreign Direct Investment: A Study of Competition among Governments
to Attract FDI, DEVELOPMENT CENTRE OF THE ORGANISATION FOR ECONOMIC CO-OPERATION
AND DEVELOPMENT.

®Julian L. Clarke, supra note 4.

"UMA KAPILA, INDIAN ECONOMY : PERFORMANCE AND POLICIES 416 (19th ed. 2018).
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FDI has now become an important way for companies to supply foreign markets. FDI may
increase competition in local markets, particularly in the investment of greenfield type.
However, there is a possibility that over time such takeovers may make the markets
increasingly concentrated to the extent of having one or a small number of dominant players.
Moreover, even though a single instance of cross-border acquisition may seem to have no
effect on competition from a narrow national market perspective, it may lead to a lessening of

effective competition in the market if the acquirer has been a major exporter to the country.

Such acquisitions may be aimed at regional or global consolidation by TNCs.®

Whether FDI promotes competition or facilitates development of oligopolistic structures
depends upon whether FDI crowds-out or crowds-in domestic investment. FDI can
potentially displaces domestic produces by pre-empting their investment opportunities. It is
possible, however, that the adverse growth effect emanating from crowding-out could be
more than offset by the increase in productivity resulting from advanced technology that

often accompanies FDI.°

FDI can affect a nation's level of competition in positive as well as negative ways. On the
positive side, FDI can provide new management practises, expertise, and technology that can
boost production and efficiency in the host nation's sectors. By introducing new goods,
services, and concepts into the market, FDI may also increase competitiveness, forcing
domestic businesses to develop their innovative and productive capabilities. On the
downside, FDI can harm domestic businesses and create market distortions as well as lessen

competition.

Foreign companies may have access to greater technology, knowledge, and managerial
practices than domestic companies, which can lead to an unequal playing field and have a
negative impact on competitiveness. Domestic companies may find it challenging to compete
as a result, which could result in a market concentration and decreased competition.

Furthermore, foreign companies can have easier access to more affordable funding, which

SADITYA BHATTACHARJEA & NITYA NANDA, A FUNCTIONAL COMPETITION LAW POLICY FOR
INDIA: CROSS-BORDER COMPETITION ISSUES 88(PRADEEP S MEHTA, led. 2006).

°DIRECT FOREIGN INVESTMENT (FDI): WHAT IT IS, TYPES, AND
EXAMPLES, INVESTOPEDIA (2023), https://www.investopedia.com/terms/f/fdi.asp (last visited Feb 8,
2025).
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could offer them a cost edge over domestic companies. Additionally, it may result in less

competition and a less effective market.

However, the effect of FDI on competition depends upon several factors. Among the
important variables that can impact market competition are industry type, market structure,
technology transfer, employment and salaries, and government policies. Low labour costs are
frequently the main driver of FDI in manufacturing businesses. In contrast, the level of
education and quality of the infrastructure may be more important in luring FDI in the service
industry. Depending on the size and market dominance of the investing enterprises, FDI may
alter the host nation's market structure. Additionally, it can provide new knowledge and
technology to the host nation, improving production processes and product quality. The
employment and earnings of workers in the host nation can be impacted by FDI, and the host
country's government policies can also have an impact on how FDI affects competitiveness.
In order to ensure that the advantages of FDI outweigh the disadvantages, host nations must

carefully take into account these aspects when luring and managing FDI.!
Impact of competition law enforcement on FDI flows

FDI flows are influenced by competition law enforcement in both positive and negative ways.
Positively, it encourages market stability by assuring fair competition and curbing anti-
competitive behaviour, increasing the market's appeal to investors. In addition to boosting

investor confidence, effective competition law enforcement displays a commitment to

safeguarding investor rights and market efficiency.? By encouraging businesses to enhance

their goods and services to achieve a competitive edge, it promotes innovation and efficiency
and can draw FDI from corporations looking for dynamic business environments.'* Open
policies towards FDI and well-implemented competition policies are mutually reinforcing.
Liberal investment rules create an environment where markets are open to competition,

which in turn challenges domestic oligopolies and reduces the risk of cartels and monopolies.

°CHARLES OMAN, POLICY COMPETITION FOR FOREIGN DIRECT INVESTMENT A STUDY OF
COMPETITION AMONG GOVERNMENTS TO ATTRACT FDI,
(1999), https://www.oecd.org/investment/mne/2089936.pdf.
UOECD, Foreign  direct investment for development maximising benefits, minimising costs,
(2002), https://www.oecd.org/investment/investmentfordevelopment/1959815.pdf.
2ASEAN  SELF-ASSESSMENT  TOOLKIT ON  COMPETITION  ENFORCEMENT AND  ADVOCACY
CONTENTS, https://asean.org/wp-content/uploads/2020/12/Endorsed-ASEAN-Self- Assessment-Toolkit-on-
Competition-Enforcement-and-Advocacy.pdf (last visited March 23, 2025).
¥Thomas Cheng, Why  Competition Law Is So Important for Developing Countries -
ProMarket, PROMARKET (2020), https://www.promarket.org/2020/07/14/why-competition-law-is-so-important-
for-developing-countries/ (last visited March 25, 2025).

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/
https://www.oecd.org/investment/mne/2089936.pdf
https://www.oecd.org/investment/investmentfordevelopment/1959815.pdf
https://asean.org/wp-content/uploads/2020/12/Endorsed-ASEAN-Self-Assessment-Toolkit-on-Competition-Enforcement-and-Advocacy.pdf
https://asean.org/wp-content/uploads/2020/12/Endorsed-ASEAN-Self-Assessment-Toolkit-on-Competition-Enforcement-and-Advocacy.pdf
https://www.promarket.org/2020/07/14/why-competition-law-is-so-important-for-developing-countries/
https://www.promarket.org/2020/07/14/why-competition-law-is-so-important-for-developing-countries/

VOLUME5 | ISSUE 4 MAY 2025 ISSN: 2582-7340

Concurrently, effective competition policies act as safeguards against potential abuses of

market power by foreign investors.

There are, however, drawbacks to take into account. Overly strict or ineffectively applied
competition law enforcement may result in a regulatory burden that deters foreign
investment. Overly onerous regulatory requirements and uncertainties can raise the cost of
compliance and legal risks, which discourages FDI. Measures to enforce competition law
may also impose limits on market access or other requirements that restrict the operations of
foreign businesses, thus lowering FDI inflows. Furthermore, some investors could worry that
their company practises will be scrutinised or challenged as a result of strict competition law
enforcement. Particularly in economies where competition law enforcement is comparatively

young or inconsistently administered, this perception may result in decreased FDI.4
Some of the key effects are as follows:

e Promotion of market competition and level playing field - Enforcing competition
laws fosters a fair and transparent business environment by preventing anti-
competitive practices like cartels and market abuse. This boosts investor confidence,
encourages innovation and efficiency, and ensures equal opportunities for all
businesses—especially SMEs—while discouraging monopolistic dominance and

promoting economic inclusivity.*®

Encouraging innovation and efficiency-Enforcing competition laws promotes
innovation and efficiency by encouraging fair competition and motivating local firms
to enhance productivity. While the impact on FDI may vary by country and context,
tailoring enforcement and ensuring strong intellectual property protection can attract

foreign investment and support knowledge-sharing, further boosting innovation and

economic growth.,

Addressing anticompetitive practices and market distortions- Competition law

enforcement ensures fair competition by preventing anti-competitive practices like

“MAARTEN PIETER SCHINKEL & JAN TUINSTRA, IMPERFECT COMPETITION LAW ENFORCEMENT,
24 1267 (2006), https://balistarling.afphila.com/science/article/pii/S0167718706000506 (last visited March 21,
2025).
BL New, Competition law an essential tool for ensuring level playing field in markets: CCI
Director, THEHINDUBUSINESSLINE.COM (2023), https://www.thehindubusinessline.com/companies/competition-
law-an-essential-tool-for-ensuring-level-playing-field-in-markets-cci-director/article66528929.ece (last  visited
March 25, 2025).
%Daniel F Spulber, Antitrust and Innovation
Competition (2022), https://academic.oup.com/antitrust/article/11/1/5/6593929 (last visited Feb 23, 2025).
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price fixing and monopolies. It creates a level playing field, protects consumer
interests, and promotes innovation, efficiency, and better choices in the market,

ultimately benefiting both businesses and consumers.

Balancing competition and industrial policy considerations-Competition law helps
balance competition and industrial policy by ensuring that government interventions,
like subsidies, don’t create unfair advantages. It prevents anti-competitive practices
such as price-fixing or abuse of dominance, promoting fair market conditions and

equal opportunities for all firms.’

Overall, competition law can help balance industrial policy considerations by promoting
competition and preventing anti-competitive behaviour in targeted sectors. By ensuring a
level playing field for all firms, competition law can help promote both economic growth and

competitiveness in developing countries.
Competition Law Policy and FDI: Indian Perspective

Competition law in India, established through the Competition Act of 2002, serves a crucial
role in promoting fair competition, preventing anti-competitive practices, and ensuring a level
playing field in the market. India was the first South Asian country to enact a modern

competition law, showcasing its commitment to fostering competition and sustaining a

healthy business environment.®

The relationship between competition law policy and FDI in India involves the regulatory
framework and key stakeholders responsible for governing foreign investment in the country.
The Department for Promotion of Industry and Internal Trade (DPIIT) and other
governmental departments oversee foreign investment regulations. The Competition
Commission of India (CCI) works to prevent anti-competitive practices such as cartelization,
price-fixing, and abuse of dominant market positions, ensuring that foreign investors are not
disadvantaged by unfair practices. Through its Merger Control regulations, CCI also monitors
mergers and acquisitions to prevent market distortions that could harm competition, thereby

allowing foreign firms to enter the market without fear of unfair consolidation. This helps

DoucLAs BRrRooKs, Industrial and Competition Policy: Conflict or
Complementarity?, https://www.adb.org/sites/default/files/publication/157265/adbi-rpb24.pdf (last visited April
3, 2023).

BIntroduction to the competition law special issue, INDIAN LAaw
REVIEW (2020), https://www.tandfonline.com/doi/full/10.1080/24730580.2020.1836749 (last visited March 24,
2023).
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build investor confidence by indicating that the regulatory environment is clear and risks are

minimized.

Moreover, competition law encourages innovation and efficiency by promoting healthy
competition, which benefits both foreign investors and consumers. By aligning India’s
competition regime with global standards, the law also makes it easier for international
investors to navigate the regulatory landscape. The CCI’s scrutiny of market concentration
ensures that foreign investments do not lead to monopolies or reduced competition,
preserving a level playing field. Overall, India’s competition law enhances the attractiveness
of its market by ensuring transparency, fostering good governance, and protecting both
domestic and foreign firms from anti-competitive practices, thus creating a stable

environment for sustained FDI.

Unique challenges faced by developing countries in implementing competition policy

and law

Developing countries face unique challenges when implementing competition policy and law.

Here are some key points explaining these challenges:

Enforcement in Digital Markets: In the context of digital markets, developing countries
struggle to enforce competition law. It is challenging to effectively address
anticompetitive practises due to rapid technical improvements, complicated company

models, and international operations.®

Tools available to regulators and consumer organizations: The tools available to
competition regulators and consumer organizations need addressing. This is not a check-
box operation but is central to the ability of regulators and consumer organizations in
doing their jobs. Regulators need access to information, analytical tools, and resources

that enable them to identify anti-competitive practices, assess their impact on consumers,

and take appropriate action.?

International dimension and cooperation: As trade and investment regimes are

liberalized in most developing countries, the inflow of foreign products and companies

19 TRADE AND DEVELOPMENT BOARD TRADE AND DEVELOPMENT
COMMIISSION, https://unctad.org/system/files/official-document/ciclpd57_en.pdf.
CHALLENGES IN IMPLEMENTING A COMPETITION POLICY AND LAW: AN AGENDA FOR ACTION, https://cuts-
ccier.org/wp-
content/uploads/2019/01/Challenges_in_implementing_a Competition Policy and Law_An_Agenda_for_ Acti
on.pdf (last visited April 5, 2025).
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creates new challenges. The law should take account of this and, in particular, should
allow specifically for cooperation and information sharing with other competition
authorities. It is possible that the practice of cooperation may be built up anyway, but it

will be given a boost by inclusion in the legislation itself.?

Lack of appreciation for international dimension: Very few people in developed and
developing countries appreciate the international dimension of competition policy.
However, international competition issues can have a great impact on national economic
development. It is important for policymakers, regulators, businesses, civil society
organizations, and other stakeholders to appreciate this dimension so that they can work

together effectively to promote fair market practices.??

Limited Resources: Developing countries often have limited resources, both financial
and human, for effectively implementing competition policy and law. Insufficient
funding, lack of specialized personnel, and limited institutional capacity can hamper the

enforcement efforts.23

International Cooperation: Establishing efficient international cooperation and
coordination for enforcing competition policy and addressing cross-border
anticompetitive practises may be difficult for developing nations. It can be difficult to

harmonise competition rules and coordinate enforcement operations across jurisdictions.?*

Lack of political will: Another obstacle to implementing competition legislation and
policy in emerging nations is a lack of political will. This implies that decision-makers

may not give competition policy top priority or may be swayed by influential interest

groups that are opposed to it.?

Developing countries face difficulties in implementing competition policy and law due to
limited institutional capacity, weak legal frameworks, lack of awareness and understanding,
political and vested interests, economic challenges, and limited international cooperation. To

address these challenges, it is necessary to build institutional capacity, raise awareness,

2A1d.

2|d.

23|d.

“TRADE AND DEVELOPMENT BOARD TRADE AND DEVELOPMENT
COMMIISSION, https://unctad.org/system/files/official-document/ciclpd57_en.pdf.

SCOMPETITION LAW & POLICY IN DEVELOPING COUNTRIES: EXPLAINING VARIATIONS IN
OUTCOMES; EXPLORING POSSIBILITIES AND LIMITS on
JSTOR, JSTOR.ORG (2016), https://www.jstor.org/stable/45019869?seq=2 (last visited April 11, 2025).
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enhance legal frameworks, and promote international cooperation. Developing countries can
benefit from technical assistance, capacity-building programs, and knowledge-sharing
platforms to overcome these challenges and effectively implement competition policy and
law. This will help promote competition, foster economic growth, and protect consumer

welfare in these countries.

Conclusion

The relationship between Foreign Direct Investment (FDI) and competition law is crucial for
fostering a dynamic and sustainable economic environment. While FDI brings significant
benefits such as capital, technology, and increased competition, it can also create challenges,
including the potential for market concentration and the dominance of multinational
corporations. Effective competition law enforcement is essential to ensuring fair competition,
preventing monopolistic practices, and promoting innovation. A balanced competition policy
can attract foreign investment while safeguarding domestic industries and promoting
economic growth. For developing countries, however, challenges in implementing

competition law, such as limited resources, political will, and international cooperation, need

to be addressed. By strengthening institutional frameworks, raising awareness, and fostering

international collaboration, developing nations can create an environment that benefits both

local businesses and foreign investors, ultimately contributing to overall economic progress.
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