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Overview of Family Disputes

Familial disputes frequently arise from diverse emotional, financial, and interpersonal
difficulties. These conflicts can arise in several forms, including divorce, child custody
battles, inheritance problems, and issues pertaining to senior care. The intrinsic intimacy of
familial relationships frequently exacerbates these issues, rendering resolution more difficult
than conflicts among friends or acquaintances. Prevalent causes of familial conflicts
encompass misunderstanding, financial strain, divergent parenting approaches, and

substantial life alterations such as divorce or the demise of a family member.

Family conflicts can be classified into several categories: domestic disputes, which may
involve arguments that could escalate to violence; parenting disagreements, especially
among divorced parents concerning discipline and child care; and financial disputes, which
frequently emerge over inheritance or the financial obligations for elderly relatives. Disputes
about inheritance distribution might result in extended court conflicts and strained sibling
relationships. Moreover, disputes between in-laws are common, frequently arising from

divergent expectations or customs at familial assemblies.?

Resolving these disagreements generally entails mediation, wherein an impartial third party
assists in facilitating discussions to achieve a mutually agreeable resolution. This method is
frequently favoured as it reduces antagonistic encounters and fosters cooperation among
family members. Family courts are essential in resolving these issues, prioritising the welfare
of children and promoting non-confrontational solutions. Ultimately, although conflict is an
inherent aspect of family relations, proficient communication and mediation can facilitate the

constructive management and resolution of these issues.

1 Amity University, Noida
2 https://pollackpeacebuilding.com/blog/common-types-of-family-conflicts/
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Mechanisms for Settlement

Conciliation and Counselling in Family Court

The institution of marriage and the family is under threat from evolving socio-economic
pressures in society. The proliferation of urbanisation led to the disintegration of the joint
family system, resulting in the emergence of a unitary system. The family dynamic altered,
and new tensions emerged within familial relationships. In family disputes, counselling plays
a significant role in reconciling the parties or facilitating acceptance of court rulings, whether
interim or final, so providing justice to those involved. Social professionals, equipped with
their skills, can significantly contribute to the counselling process in family courts.
Conciliation refers to the process of achieving a rapprochement or resolution between parties.
It is a procedure wherein a third person facilitates the resolution of disagreements between
the involved parties through mutual agreement.® It is a settlement reached by compromise
with the aid of a conciliator. This activity is regarded as advanced and necessitates superior
expertise and high-level abilities, including the skill to effectively manage the situation and

persuade the parties towards a resolution.

The counsellor requires persuasive skills and compassionate comprehension in this process. It
is an alternate conflict resolution approach aimed at safeguarding the institution of marriage.
According to the Family Courts Act, counsellors are mandated to conduct the conciliation
procedure. The counsellors, adhering to the principles of objectivity, fairness, and justice,
shall aid the parties in an independent and unbiased manner to achieve an amicable
settlement, taking into account the rights and obligations of the parties. The counsellors are
expected to propose resolutions for disagreements, grounded in the preferences expressed by
the parties involved. They provide several options for dispute resolution. The conciliator must
operate independently and impartially while fostering an agreeable resolution between the
parties, ensuring impartiality, fairness, and justice, and giving appropriate respect to the rights
and obligations of both parties.* Conciliation is the most effective method for resolving

familial problems.

Litigation does not invariably yield a favourable outcome. It is costly in terms of both time

3Ashwine Kumar Bansal, Arbitration and ADR, Universal Law Publishing Co, Delhi, 2007, p. 19.
4 Section 67, The Arbitration and Conciliation Act, 1996.
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and finances.®> The detrimental nature does not alter the mindset of the parties, resulting in
animosity. Conciliation and mediation are not only economical and time-efficient, but they
also maintain the relationship between the parties by fostering communication and

collaboration.® The preservation of peace and harmony is the foremost priority in addressing

familial conflicts. The Indian family is robust, stable, cohesive, resilient, and enduring.
Conciliation can aid in maintaining the essence of the Indian family while reforming and
enhancing the formal dispute resolution process.” Conciliation and counselling are distinctive
characteristics of the Family Courts Act of 1984. The Family Court Act mandates mediation
primarily to 'preserve the institution of marriage' and ‘promote the welfare of children." The
Act's declaration of goals and reasons states: “Family courts shall be established for the
resolution of family disputes, emphasising conciliation and the attainment of socially
desirable outcomes.” The Act stipulates that "every effort shall be made to ensure that
individuals dedicated to enhancing and safeguarding the institution of marriage and
advancing the welfare of children are chosen."®

Conciliation is a more individualised approach than adjudication. It is not impersonal or
detached like the formal legal process.® It is essential that both parties involved in the
disagreement feel at ease with the conciliation officer. Nevertheless, the official conciliation
process does not allow for such considerations. The family court judge plays a crucial role;
although he holds the same official position as other civil judges, his duty is to safeguard and
uphold the interests of marriage and enhance the welfare of the children involved in disputes
through conciliation and counselling, in collaboration with medical and social welfare
agencies and other specialists.’® Judges fulfil the combined roles of conciliator and
adjudicator as stipulated in the Family Courts Act, when an individual in a position of

authority, adhering to the Act's requirements, is appointed to this capacity.!!

The preamble to the Act explicitly mentions the advancement of conciliation.

Section 9 (1) further substantiates this, stating that “in every suit or proceeding, the family

® The formal dispute resolution process is procedure oriented and therefore it consumes a lot of time and money.
5Vini Singh, “Compulsory Mediation for Family Disputes?”, The Indian Arbitrator, Vol 2, issue 9, Sept. 2010,
http://arbitrationindia.com/htm/ publiocations.htm, Accessed on 22 December, 2024.
" 1bid
8 Section 4(4)(a), The Family Court Act, 1984
% D. Nagasaila, “Family Courts: A Critique”, Economic and Political weekly, August 15, 1992, p. 1735.
10 3 K. Panduranga Rao, Commentary on the Family Courts Acts, 1984, reprint edition, Gogia Law Publications,
Hyderabad, 2010, p. 56.
11D, Nagasaila, “Family Courts: A Critique”, Economic and Political weekly, Aug. 15, 1992, p. 1736.
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court shall, in the first instance and where feasible in light of the case's nature and
circumstances, strive to assist and persuade the parties towards a settlement regarding the
subject matter of the suit or proceeding. For this purpose, a family court may, subject to any
rules established by the High Court, adopt such procedures as it considers appropriate.”? It
seems there is a plausible chance of settlement between the parties for a duration deemed
appropriate, which is essential for implementing the necessary procedures to achieve the
settlement. These provisions unequivocally suggest conciliation.

Section 6 (1) stipulates that “the State Government shall, in consultation with the
High Court, ascertain the number and categories of counsellors, officers, and other personnel
necessary to assist a family court in fulfilling its functions and shall provide the family court
with such counsellors, officers, and other personnel as deemed appropriate.” Consequently,
the Act implicitly suggests the employment of counsellors. The Act does not stipulate the
appointment of conciliators unless it is presumed that counselling encompasses conciliation
and that the counsellors will undertake the conciliation duties. Similarly, it can be inferred

that while counselling, as commonly defined, is conducted by counsellors, conciliation will

be undertaken by the judges themselves.*® The Act is unclear on this significant issue. It is

ironic that the Act, while asserting one of its objectives is to promote conciliation in
matrimonial and family disputes, does not even anticipate a role for conciliators,** even if it is
presumed that the terms counsellors, officers, and other employees referenced in the Act
encompass conciliators. The Act does not clearly differentiate between the functions of

counsellors and conciliators.*®

The Family Court Act does not establish institutionalised conciliations in either the public or
private sector. In Japan, court-related conciliation is referred to as public sector conciliation.
It comprises a conciliation committee consisting of a judge and two counsellors, one of
whom is female. A private sector conciliation, conversely, is independent of the court system
and is entirely voluntary, lacking any association with judicial proceedings. In the People's
Republic of China, conciliation units comprising three to five neighbours visit couples

experiencing marital difficulties and endeavour to resolve their issues.

12 Section 9(1) The Family Courts Act, 1984
13Jamwal, N Have, Family courts lived up to expectations. Mains stream, Vol. XLVII, No. 12, March 7, 2009.
14 B. Sivaramayya, “Family Courts: An Appraisal”, in Ratha Varma (Ed) Family Courts in
India: An Appraisal of strength and Limitation, Inter India publications, Delhi, 1997.p.33.
15 1hid
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These units are characterised by voluntariness and possess no judicial authority. They signify
the community's care for the family's welfare. Family courts in India do not consider
institutionalised conciliation, whether affiliated with the court or outside of it.
A critique of conciliation is that it provides insufficient support at a late stage, as the
procedure commences after the marriage has nearly collapsed. To prevent this, a method
should be established to encourage couples to promptly consult NGOs when issues arise in
their relationship before it is too late.

The Family Court Act is founded on conciliation, prompt resolution, a non-adversarial
attitude, a multidisciplinary method for addressing family conflicts, informal and
straightforward procedural norms, and gender justice.’* The entire framework of family
courts is founded on the dual principles of counselling and conciliation. The counsellors must
not only offer counselling but also facilitate reconciliation and amicable settlement wherever
possible.t’

Section 23(2) of the Hindu Marriage Act, 1955 stipulates that prior to initiating any relief
proceedings under this Act, it is the court's obligation, whenever feasible and consistent with
the case's nature and circumstances, to make every effort to facilitate reconciliation between

the parties.

Role of Family Court as Conciliator

The Act imposes a dual obligation on the family court judge to serve both as a conciliator and
as an adjudicator for the benefit of the disputing parties. The litigants must see that they are
presenting their case to an individual who is concerned for their well and well-being. This
amount of impression is anticipated to be established by a family court judge. According to
Section 9(1) of the Act, the family court must initially endeavour to facilitate and encourage
the parties to reach a solution concerning the subject matter of the action or procedure. It
additionally establishes a stipulation for family courts to exert such persuasion in cases

"where it is feasible to do so in accordance with the nature and circumstances of the case."!®

1 Jamwal, N, “Have family courts lived up to expectations”, mainstream, vol XLVII No.12, March 7, 2009.
7 1bid
18 Supra note 2, s. 9. Duty of Family Court to make efforts for settlement: (1) “In every suit or proceeding,
endeavor shall be made by the Family Court in the first instance, where it is possible to do so consistent with the
nature and circumstances of the case, to assist and persuade the parties in arriving at a settlement in respect of
the subject-matter of the suit or proceeding and for this purpose a Family Court may, subject to any rules made
by the High Court, follow such procedure as it may deem fit.”
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Family courts are additionally authorised to adopt procedures, in accordance with High Court
regulations, to facilitate an amicable resolution between parties. The text of the clause
unequivocally demonstrates the legislature's desire that the family court is mandated to

encourage the parties to pursue conciliation from the outset of the case, regardless of the

marriage's status, whether voidable or otherwise.!® Efforts made by the presiding officer in

the execution of his duties, while honest, cannot be construed as coercive.?°

The Orissa High Court addressed the nature of the provisions in Section 9, determining in
Anita Agarwala v. Santosh Kumar Mohanty?! that these provisions are neither mandatory
nor directory. Instead, they impose an obligation on the court to endeavour reconciliation,
which should only occur when the court is reasonably convinced of the potential for
settlement between the parties. The court can determine the probability of settlement through
pleadings, evidence, or other recorded materials; if none are available, the court may require
both parties to meet in person.

In Rina Chanda v. Sitangshu Sekhar Chanda??, the Guwahati High Court annulled the
divorce order issued by the family court, stating that the decree was rendered hastily and
without attempting any settlement efforts. It was noted that according to Section 9 of the Act,

the family court is obligated to endeavour to resolve disagreements.

In Jayesh Thakur v. Anju Bhatta?, an ex-parte divorce order issued by the family court was
contested by the husband on the basis that the court failed to pursue reconciliation between
the parties, as mandated by Section 9(1) of the Act, thereby rendering the decree null and
void. The Division Bench of the Patna High Court asserted that while it is primarily the
responsibility of the court and counsel to pursue reconciliation in fractured marriages, in the
present case, the husband's deliberate absence from hearings rendered reconciliation highly

improbable for the family court. Consequently, the divorce decree remained valid.

The Madras High Court, in Gayathiri v. Thirumaran, emphasised that the legal enforcement

of settlements by the family court can only be effective if the court can personally assess the

19 Anita Agarwala v. Santosh Kumar Mohanty (1997 | OLR 487)
20Dr. Sini v. B. suresh Jyothi, AIR 1996 Ker 160.
21 Supra note 147.
221997 (3) Civil LJ 490
23 2000(2) Marri LJ 48.
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parties and encourage them to reconsider their positions, as outlined in Section 9 of the Act. It
asserts that conflicts between couples cannot be settled just by submitting an affidavit
through an authorised representative. As these arguments occur between spouses, the
attendance of both parties is essential. It was further noted that, due to specific circumstances,
such as one party being abroad, attendance may be excused; however, such exemption can
only be granted at the initial stage. Once the other party appears in court upon receiving
notice, it becomes mandatory for family courts to require the personal appearance of the

exempted party for subsequent proceedings.

Sub-section (2) of Section 9 of the Act, contemplating the potential for settlement between
parties, authorises the family court to postpone proceedings for a duration it deems
appropriate. Consequently, in family court, a judge may utilise his discretionary authority to
postpone the proceedings, but such discretion should be employed solely when it is evident
that a settlement between the parties can be achieved. Sub-section (3) of Section 9 of the Act
clarifies that the adjournment authority granted under sub-section (2) is supplementary to the
other powers of the family court. In Rakesh Harsukhbhai Parekh v. State of Maharashtra?*,
the Bombay High Court observed that reconciliation between parties does not always
necessitate a positive outcome, such as a reunion as husband and wife; it may also manifest

negatively when the parties mutually consent to resolve their dispute through divorce.

Ancillary Services of Family Courts

To enhance the efficacy of the Act, the family court judge is authorised to seek assistance
from various institutions and organisations, including social welfare agencies, medical and
welfare experts, as well as non-judicial personnel such as counsellors and court-affiliated
officers, to facilitate amicable resolutions between parties and promote family welfare. The
purpose of offering such help is to facilitate the courts’ comprehension of the social,
emotional, and behavioural dimensions of the disputing parties.?® Family disputes differ from
other conflicts due to their involvement of emotions, affection, social standing, spousal
obligations, and children's interests. Consequently, the parties involved initially require a

therapeutic approach and effective counselling rather than solely legal remedies. In such

24 AIR 2011 Bom 34.
ZRatna Verma (ed.), Family Courts In India: An Appraisal Of Strength And Limitation 100 (Inter India
Publication, New Delhi, 1997).
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disputes, the court bears a significant responsibility to identify a suitable resolution that
serves the interests of all parties, ensuring a mutually beneficial outcome. Consequently, in
determining such solutions, the court is aided by counsellors and various welfare agencies.

The court, with the aid of medical professionals, may address concerns related to the

hushand's impotence or the wife's frigidity in certain cases.?

These ancillary services are essential to the functioning of family courts, which cannot
operate successfully without them. The principal aim of supplementary services is to
ascertain the genuine concerns of parties through human interaction and to concentrate on
feasible solutions rather than delving into the underlying causes of conflicts and exacerbating
them. The presence of counsellors and welfare agencies within a judicial complex guarantees
that parties involved in family disputes are informed in a supportive environment, distinct
from the adversarial atmosphere of conventional courts. Organisations dedicated to social
welfare are highly motivated to resolve conflicts among family members. The Act mandates
the state government to formulate regulations in collaboration with the High Court for the
involvement of institutions, organisations, or persons dedicated to safeguarding and
advancing family welfare in cooperation with family courts. According to the Family Courts
(Karnataka) Rules, 1987, family courts are mandated to compile a list of at least 10
individuals involved in social welfare and submit it to the High Court for annual approval.
When selecting such organisations or alliances, it is essential to ensure that opportunistic or

fraudulent entities are not promoted.

The Act mandates the State Government to equip each family court with needed facilities,
including the employment of counsellors, officers, and other personnel to assist the family
court in executing its tasks efficiently. The counsellors have been assigned a significant role
under the Act, acknowledging that the presiding officer may lack adequate time and expertise
to provide counselling in every situation. It was an innovative notion in the judiciary,
necessitating acceptance and adaptation by both judges and solicitors. The therapy was
initially conducted solely as a procedural step to determine the feasibility of reconciliation
between the parties. The Act stipulates that the State Government shall determine the terms

and conditions for counsellors, officials, and other personnel.

26 Supra note 92.
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In making such appointments, the appointing authority must assess the antecedents,
experience, behaviour, and conduct of the individuals prior to finalising any
appointments.164 The purpose of this part is to ensure that every member of the family court,
from Class 1V employees to the presiding judge, recognises that “service to humanity is
service to God" and performs their duties accordingly.

Concerning the function of counsellors, there exists a perception among lawyers and the
involved parties that counsellors perform their duties precipitously, exerting undue pressure
on the parties to expedite the resolution of their conflicts, which may not consistently serve
the best interests of the parties or the children. However, on a good side, these are the
capabilities of counsellors who, by their relentless efforts, can transform a disputed issue into
a settlement by mutual agreement. If the counsellors can perform their duties successfully,
both judicial time can be conserved and the intricate intricacies of matrimonial disputes can

be addressed.

The Act grants extensive authority to the family court to obtain the services of not only
medical experts but also any individual capable of assisting the court in fulfilling its tasks
efficiently. In certain severe situations, individuals may not be insane but may lack soundness
of mind; therefore, the Court may, in the interest of the parties and to preserve the institution

of marriage, seek the aid of medical or welfare specialists.

The section clarifies that "any person” encompasses not only individuals employed by the
court but also others related to the parties, such as family members or relatives, as long as
such individuals are dedicated to advancing the family's welfare. The legislature's goal is
unequivocally articulated in all parts, granting family courts the authority to engage the
services of anyone who can assist in fulfilling the Act's objectives, namely the 'protection of

marriage' and the ‘promotion of children's interests.’

The state government, in cooperation with the High Court, shall ensure that only competent,

experienced, and dedicated individuals are selected as counsellors, officers, employees, and

social welfare agencies to promote family welfare. TuhinGuchhait v. Arati Guchhait?’

271996 (1) HLR 569.
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Right to Legal Representation

Advocates are court officers tasked with presenting current trends and advancing novel
arguments on behalf of their clients.

Section 13 of the Act, however, constrains their function in family courts, highlighting their
exploitative practices such as inflated litigation fees, manipulative tactics to prolong
processes, and reluctance to engage in settlement negotiations.?® The Act addresses two
elements: firstly, it establishes a non-obstante clause that prohibits parties involved in the suit
or proceedings from engaging an advocate as a matter of right; secondly, it introduces a
proviso within the same clause that permits the family court to seek the assistance of an
advocate as amicus curiae whenever deemed necessary for the sake of justice.?®
Consequently, it may be deduced from the aforementioned rule that advocates are not entirely
prohibited from family courts; rather, their involvement in extraordinary circumstances is
contingent upon the discretion of the family courts. The discretion employed by family courts
should be neither arbitrary nor vague, but rather rational and guided by justifiable
considerations.®® The Act's provisions prohibiting lawyer appearances will be significant
when the litigants perceive they are presenting their case to a judge who is not blindfolded,

but rather to a somebody they regard as a supporter.®

Nevertheless, the legislature's desire to restrict the role of attorneys is myopic and fails to
account for the actual complexities of the litigation landscape. Despite the predatory role of
solicitors, illiterate, marginalised, and powerless litigants require their assistance and
direction to pursue their cases. Regardless of the litigant's financial status, he feels
inadequately prepared to present his case and offer legitimate legal arguments before the
court, given the law rules and varying interpretations. Initially, family courts limited the
participation of lawyers; nevertheless, they progressively permitted representation in complex

and extremely contentious cases. However, when the family court determines that the lawyer

28 Supra note 19 at 294
29 Supra note 2, s. 13 Right to legal representation: “Notwithstanding anything contained in any law, no party to
a suit or proceeding before a Family Court shall be entitled, as of right, to be represented by a legal
practitioner: provided that if the Family Court considers it necessary in the interest of justice, it may seek the
assistance of a legal expert as amicus curiae.”
%03arla Sharma v. State of Rajasthan (2002) 1 HLR 673.
31 Supra note 4 at 130.
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is utilising manipulative or subversive tactics that hinder the proceedings rather than assist
the parties, it is the court's obligation to revoke the lawyer's vakaltanama. In accordance with
legal mandates, the court will then take initiative to facilitate the resolution of disputes
between the parties.

The Division Bench of the Rajasthan High Court distinguished between an advocate
representing an individual and an advocate serving as amicus curiae, noting that the role of
amicus curiae is to advise the court and assist with legal or factual matters in a case under
consideration. He is not designated by the parties as their personal representative for
individual advantages; therefore, he cannot be permitted to represent any of the parties in
court.one hundred eighty-two Consequently, when an amicus curiae is appointed by the
court, the parties do not possess an inherent right to demand the cross-examination of its

witness by the amicus curiae.

In Lata Pimple v. Union of India® writ petitions were submitted to the Bombay High

Court contesting the constitutional validity of Section 13 of the Act. It was argued that the
Section contravened Articles 19(1)(a), 21, and 39 of the Constitution of India, 1950, by
depriving the plaintiffs under the Act, 1984, of their right to legal representation in any court
of law. The court rejected the argument, asserting that the proviso to Section 13 explicitly
states that family courts may seek the assistance of advocates as necessary. It further asserted
that, considering the intents and objectives of the Act, the legislature possesses the

competence to impose restrictions on representation by solicitors.

In Prabhat Narain Tickoo v. Mamta Tickoo®, the Allahabad High Court considered
the exercise of discretion by family courts in allowing a legal practitioner to represent a party.
It is noted that during the reconciliation phase, advocates should generally be prohibited from
representing parties; but, if reconciliation fails and the trial commences, the courts may let
advocates to represent the parties. The observation was based on the premise that family law
has evolved into a complex legal domain, and without comprehensive understanding, a
litigant cannot adequately plead their case in court without the assistance of a trained
attorney. Consequently, during the adjudication of the matter, legal practitioners should be

permitted to represent the parties involved in the case.

32 Supra note 13
311 (1998) DMC 333.
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In R. Durga Prasad v. Union of India34, Section 13 of the Act was contested on the
basis that Section 30 of the Advocates Act, 1961 grants advocates the right to practise in any
court or to represent any individual or authority within the jurisdiction of the Act. As family
court is a judicial entity, individuals possess the right to appear before it. The Court said that
as the provision has not yet taken effect, it cannot be factored into the resolution of the
dispute. Section 13 of the Family Courts Act, 1984, when accurately understood, explicitly
indicates that there is no absolute prohibition on parties engaging advocates in family court,

and their skills may be utilised beyond the point of reconciliation impossibility.

Procedure of Family Court

The Family Courts Act, 1984 is classified as procedural law, established to implement a
distinct method for adjudicating marriage matters and related family conflicts, differing from
that of ordinary courts. The family courts safeguard and uphold the rights of litigants as
conferred by their personal laws. Prior to the enactment of this Act, an amendment was made
in 1976 to the Code of Civil Procedure, 1908, establishing a specialised procedure for courts
to follow in family-related issues. Regrettably, the restrictions were mostly ineffective, since
courts persisted in addressing family matters in the same manner as other civil cases. As a
result, numerous organisations and associations of women and individuals advocated for the
creation of specialised courts that implement a simplified and distinct approach for resolving
family disputes, in place of stringent requirements of evidence and procedure. The
aforementioned struggle for the establishment of special courts indicates that procedural
procedures are crucial for the effective operation of family courts. Sections 10, 14, 15, and 16
of the Act address the general procedures of the family court, whereas Section 11 stipulates

the provisions for in-camera sessions in family conflicts.

General Procedure

The Act stipulates that when resolving disputes, excluding maintenance applications under
Chapter IX of the Code of Criminal Procedure, 1973, the family court shall be considered a
civil court and is thus authorised to adhere to the provisions of the Code of Civil Procedure,
1908 for case resolution. When exercising civil court powers, if a family court permits the
formulation of an extra issue deemed essential due to updated pleadings, it should not

subsequently deny this by its order.®®

34 Supra note 92.
% Kishor Rajput v. Preeti Rajput (2007) AIHC 1961.
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In L. Hemalatha v. N. P. Jayakumar®¢, a marriage was cancelled by the family court due to
the wife's unsoundness of mind. The decree was contested in the Madras High Court, which
noted that the family court issued the decree without fulfilling its obligatory duty as stipulated
under Order 32 of the Code of Civil Procedure, 1908, necessitating the appointment of a
guardian to protect the wife's interests. Consequently, the divorce decree was annulled.
Section 10(2) stipulates that in maintenance proceedings begun under Chapter 1X of the Code
of Criminal Procedure, 1973, the family court shall implement the provisions outlined in the
Code of Criminal Procedure, 1973. The family court lacks the authority to dismiss the

respondent's defence for non-payment of interim maintenance in a criminal process action, as

Section 125 of the Cr.P.C.%" does not provide for such jurisdiction. In Ajit Kumar Nirmalkar

v. Puniya Bai Nirmalkar®, the Chhattisgarh High Court affirmed the applicability of Civil
Procedure provisions in maintenance proceedings under Section 125 of the Cr.P.C. It noted
that since the proceedings under Chapter IX are civil in nature, the Civil Procedure Code
provisions can be applied in this instance where the applicant, due to unsoundness of mind,

submitted an application through his next friend.

The Act grants extensive authority to family courts to establish their own procedures to fulfil
the objectives of the Act, superseding the procedures outlined in the Code of Civil Procedure,
1908, and the Code of Criminal Procedure, 1973.198 The family court is not obligated to
frame issues when establishing its own method or according to the procedures outlined in the
Civil method Code and Criminal Procedure Code, unless deemed necessary for the purposes
of justice.®® To expedite dispute resolution, family courts may utilise a combination of
criminal and civil procedures.®® It has been noted that summons are delivered to the
respondent via the court in accordance with civil procedure regulations, which sometimes
prolongs the case for years due to issues such as inaccurate address provision and non-receipt
of postal acknowledgement. Adhering to the authorised process for serving notice on the
respondents under criminal proceedings, specifically through a police station, will enhance
the efficacy of the service and exert a coercive influence on the involved parties to ensure

their prompt appearance.

32008 (2) HLR 196.
37 Vinod v. Chhaya (2003) | DMC 580. See Sakeer Hussain T.P v. Naseera 177 of 2016 decided on 9
September, 2016.
3 AIR 2008 Chh 52
39 Supra note 63.
40 Supra note 4 at 135.
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com

https://www.ijalr.in/
© 2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5| ISSUE 4 MAY 2025 ISSN: 2582-7340

In Deep Mala Sharma v. Mahesh Sharma, the Allahabad High Court interpreted the phrase
"of any other law for the time being in force,” noting that its usage in section 10 is
sufficiently broad to encompass the provisions of the Limitation Act, 1963. Consequently, the
stipulations of the Limitation Act are pertinent to proceedings under the Family Courts Act of
1984.

Regarding the Indian Evidence Act, 1872, Section 14 grants family courts broad
discretionary authority to accept any document, report, statement, information, or matter
pertinent to the dispute, without adhering to the stringent rules of relevancy and admissibility
outlined in the Act. This indicates that any evidence deemed prohibited or inadmissible by
conventional courts may be presented in family court, as it is not strictly a court of law and
addresses familial issues where procedural technicalities should not impede the pursuit of a
just resolution. In contrast to conventional courts in India, family courts are anticipated to
consider all practical circumstances, the likelihood of reconciliation between the parties,
while applying fundamental legal concepts and the tenets of natural justice, and to establish
their own procedural framework appropriately. Nevertheless, the family court is anticipated

to reject affidavit evidence unless adequate justification is provided.

In Camera Proceedings

Typically, typical court processes occur in open court and are accessible to the public;
however, family disputes necessitate that the proceedings be conducted behind closed doors.
Consequently, considering the nature of conflicts and to safeguard personal allegations of a
sexual nature from public awareness, the Act incorporated the distinctive provision for in-
camera proceedings.221 In camera proceedings denote those hearings that occur privately
before the judge, either in a closed courtroom or in the judge's chambers, where the press and
any individuals not involved in the case are excluded from attendance. In camera proceedings
are typically favoured in cases involving significant privacy problems concerning the persons
involved. The personal intimacies of home, family, marriage, motherhood, procreation, and
child-rearing are  under the purview of the right to  privacy.*
Consequently, to safeguard privacy and uphold the dignity of litigants, particularly women
subjected to cross-examination regarding the intimate aspects of their moral character and

sexual conduct, the Act stipulates in camera hearings.*? It is presumed that sessions

41 Gobind v. State of Madhya Pradesh (1975) 2 SCC 148.
42 Supra note 19 at 313.
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conducted in camera increase the probability of settlement between the parties.*® The
section's text clearly indicates that the family court must conduct proceedings in camera if
requested by either party; in the absence of such a request, the court has the option to decide
whether to hold the sessions in camera.

In R. Sridhar v. R. Sukanya**, an application was filed by the wife-petitioner requesting an
injunction to prevent the respondents (media/press) from publishing or printing any
information pertaining to her matrimonial proceedings. The respondents opposed this request,
asserting that the publication of news articles related to court proceedings is their
fundamental right and cannot be infringed upon. The Madras High Court noted that, pursuant
to Section 22 of the Hindu Marriage Act, 1955, and Section 11 of the Family Courts Act,
1984, the parties possess the right to conduct proceedings in camera. Consequently, in
support of their right to privacy, the respondents were prohibited from publishing or printing

any material pertaining to the petitioner's matrimonial proceedings.

One of the authors has a divergent viewpoint, asserting that parties may occasionally exploit
this clause by initiating superfluous litigation without concern for public perception.*
However, researchers contend that familial disputes, unlike other types of conflicts,
encompass sensitive matters that, if disclosed through reports, publications, or by allowing
spectators in the courtroom, could not only tarnish the reputations of the litigating parties but
also undermine the societal prestige associated with the family. Consequently, it is the
responsibility of the family court to uphold the litigants' trust in justice by ensuring the
confidentiality of court proceedings, thereby restricting access to the press and anyone not

involved in the conflicts.

Judgment and Execution proceedings

The family court's judgement should neither be excessively detailed nor overly succinct. The
judgement must demonstrate that the court engaged in thoughtful consideration, with
reasoning that is rational and grounded in factual evidence. A family court judgement must

have four elements: a succinct case summary, issues for resolution, the court's decision, and

43 Supra note 15.
442005 (1) MLJ 214.
5 R. Lakshmi Narayan, “The Family Courts Act, 1984 — A Critical Appreciation” 2 Kerala Law Times 21
(1992).
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the rationale for that decision.*® The judgement must be signed by the judge and pronounced
in open court as stipulated by the Code of Civil Procedure.*’ In Hina Singh v. Satya Kumar
Singh The Jharkhand High Court articulated that judges must employ clear language in their
judgements, eschewing code terms and abbreviations. The judgement must be articulated
with such precision and clarity that it is readily comprehensible to the average individual.
Upon issuance of a judgement by the family court, it becomes final and is not susceptible to
confirmation by the High Court.*® An appeal may be lodged against it pursuant to Section 19
of the Act.

If a family court judgement is referred to civil court for implementation, the intended
objective will be undermined, leading to delays in the enforcement of judgements or decrees.
Consequently, the family court should be empowered to implement its own judgements or
orders through its personnel or with the assistance of the jurisdictional police. The family
court's judgement has not only conferred a status of decree or order, but Section 18 of the
Act, 1984 additionally authorises the court to enforce its decrees or orders in the same

manner as civil or criminal courts execute them under the pertinent sections.

All judgements or orders issued by the family court are enforceable.*® The Bombay High

Court examined the parameters of this section in Amita B. Devnani v. Bhagwan H. Devnani
and Ors.%°, where the husband contested the contempt petition initiated by the wife, alleging
wilful disobedience of the family court's maintenance orders. He argued that the Family
Courts Act, 1984 constitutes a self-contained code that stipulates the execution of its orders
under Section 18, thereby rendering the contempt petition inadmissible before the High
Court. The High Court noted that the availability of a remedy for execution under the Act of

1984 does not preclude its jurisdiction under the Contempt of Courts Act of 1971.

In Narayanan Namboodiri v. Saraswathy Thaliyakattil Mohanan®!, the Division Bench of
the Kerala High Court remarked on the authority of family courts regarding the execution of
decrees or orders. It stated that, as family courts function as execution courts under Section

18 of the Act, they possess the jurisdiction to resolve claims made by third parties or

46 Supra note 2, s. 17 Judgment: “Judgment of a Family Court shall contain a concise statement of the case, the
point for determination, the decision thereon and the reasons for such decision.”
47 Supra note 4 at 158.
48 Joseph Varghese Cheeran v. Rosy Kurian Kannaikal, I (2000) DMC 107.
49 Supra note 4 at 163.
50 2006 (4) BomCR 799.
1 AIR 2010 Ker 42.
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strangers to the suit during execution proceedings, in accordance with Order 21 Rule 58 of
the Code of Civil Procedure, 1908. It was additionally noted that if a stranger initiates an
independent lawsuit, that litigation is beyond the jurisdiction of the family court.

4.4. Counselling in the Family Courts: Challenges.

Marriages are purportedly ordained in heaven and commemorated on earth.
Marriage constitutes the physical, mental, and spiritual amalgamation of two individuals.
Historically, marriage constituted a lifelong commitment. Counselling in family courts is to
understand the origins of marital conflict and offer constructive methods for resolution.
Marriage counselling serves as an alternative to divorce or separation for certain couples.
Couples undergoing divorce or separation may seek counselling to navigate the associated
changes and  emotions, ensuring the process is managed healthily.

This counselling may benefit both the marriage and the children.

Procedure of Counselling in Family Courts

The Family Courts Act, 1984 uniquely acknowledges marriage counsellors, establishing a
significant and pivotal function for them. According to the Act's mandate, promptly
following the initiation of proceedings and the parties' attendance on the initial date, the court
must refer them to a counsellor for reconciliation and an amicable resolution of the marriage
conflict. Subsequently, when opportunities for reconciliation arise, the court may refer the
parties to a counsellor to facilitate an amicable resolution of the issue. The regulations
established under the Family Courts Act of 1984 grant extensive authority to counsellors,
including the ability to interview the parties, conduct home visits, ascertain the parties'
preferences, evaluate their standard of living and relationship with the children, and obtain
information from the spouses’ employers regarding their income, among other
responsibilities. The counsellor is intended to aid the court in achieving an acceptable
resolution between the parties, and if that is unattainable, to facilitate a fair adjudication of
the matter. In this context, the counsellor serves as a conduit between the court and the
disputing spouses. His participation in child custody issues involving the disputing spouses is
important. Considering the purpose of the Family Courts Act, 1984, the counsellor may be
referred to as 'the backbone of the system.' The counsellor plays a crucial and successful role

in settling, resolving, and narrowing matrimonial disputes.

According to Section 6 of the Family Courts Act, 1984, and Rule 17 of the Kerala Family
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Court Rules, 1989, the Government shall designate a marriage counsellor affiliated with the
counselling centre in collaboration with the High Court. The counsellor's role is to provide
the conflicting parties an opportunity to address their conflicts through reconciliation for an
agreeable conclusion. Consequently, its objective is to facilitate the expeditious resolution of
familial conflicts through counselling and conciliation. Family Courts exclusively address
matrimonial matters. The stipulations of the Family Courts Act, 1984, align with the Act's
aim of facilitating reconciliation and expeditious resolution of marriage issues.
The establishment of marriage counsellors is a significant and distinctive aspect of the

legislation. Marriage counsellors are essential to the operation of Family Courts.

Different Views on Family Court Counselling

This study collected comments and perspectives from the researcher through interviews with
counselling professionals, advocates, personnel, and litigants from several family courts in
Kerala.

The majority of counsellors indicated that they encourage the parties to reconcile their
disagreements and reach a conciliatory agreement. If the parties reach a consensus on a
solution that enables reconciliation and cohabitation, the counsellors endeavour to ascertain
the underlying cause of the conflict and assist the parties in cultivating understanding and
mastery over their disputes. When deemed necessary, children, family members, relatives,
and friends involved in the conflict between the parties are incorporated into the conciliation

proceedings.

Counsellors facilitate conversation between the parties and endeavour to eliminate
misunderstandings. In the majority of instances, parties confront each other solely in the
counselor's chamber following their separation. The counsellor presents various possibilities
for the parties to select the most suitable one for their needs. A counsellor does not make
decisions for the parties but facilitates their  decision-making  process.
Therefore, the counsellor assists the parties in facilitating their own self-improvement. The
counsellor serves as a companion, philosopher, and guide for the individuals involved.
Achieving reconciliation between the parties is exceedingly challenging, as individuals resort

to the court only after exhausting all other options.
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Counsellors in Family Courts

A qualified counsellor can assist in preserving the marriage bond. If necessary, they can refer
the couple to a psychologist or psychiatrist for various therapy. The counsellors are experts
who assist couples in their efforts to preserve their marriage relationship

It is noted that in the majority of instances, neither party nor either party had
undertaken any efforts to reconcile their disputes. The majority of litigants are hesitant to
consult professional experts, psychologists, or counsellors. The Family Courts Act should

have prioritised mediation and the attainment of socially desirable outcomes.

The prompt resolution of disputes provides the parties with early respite, conserving
valuable years of their lives and the opportunity for reestablishment. Therefore, the work of a
counsellor is essential for fostering stability in familial and social dynamics. Ongoing training
and skill enhancement are crucial for attaining the goal of prompt resolution.
Despite the counsellors' professional qualifications and skill in marriage problems, the parties
are not receiving adequate guidance for amicable resolution due to constraints of time and

space.

The counsellors play a significant part in the mediation. However, in the family courts of
Kerala, ineffective conciliation procedures and inadequately trained counsellors significantly
impact the proceedings. The current conciliation proceedings, assisted by the incumbent
counsellors, are a useless endeavour. It is merely a formality, an aspect of the lawsuit process.
If the counsellors lack qualifications and expertise in conciliation, they do not exhibit
scientific aptitude, technical proficiency, or professional competence. This leads to a
deficiency in professional ethics within psychotherapy and the administration of justice. The
study indicates that despite the family court offering conciliation, counselling, and mediation
services, the settlement rate for family court issues remains significantly low.
Recommendations for the equitable resolution of disagreements arising from constraints of

time and space.

Conclusion

Although family courts are designed as fair and unbiased forums for addressing familial
disputes, women and children in India persistently face insecurity in their homes and
communities. This issue extends beyond Kerala and is widespread across the nation, but it
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exhibits some regional variations. Family courts in India are specialised judicial entities
established under the Family Courts Act of 1984, designed to resolve legal issues pertaining
to familial and matrimonial conflicts. These courts aim to offer a more accessible and less
confrontational forum for addressing delicate matters such as divorce, child custody, alimony,
and property disputes between spouses. They prioritise conciliation and mediation to
maintain familial relationships and enhance the well-being of children.

In recent years, family courts in multiple states, including Kerala, have experienced a notable
increase in familial disputes, resulting in considerable case backlogs that impede timely
resolution. The rise in divorce rates, especially mutual agreement divorces, signifies a wider
trend in India where marriage-related disputes have become increasingly common in family
courts. Statistical research shows that the frequency of divorce cases has significantly
increased over the last decade. The difficulties encountered by family courts are exacerbated
by inadequate staffing and insufficient infrastructure resources, hindering the system's

effective operation.

The Family Courts Act delineates certain essential functions for family courts. They are
required to exert reasonable measures to facilitate reconciliation between parties prior to
adjudicating disputed matters. This involves establishing conciliation processes and
employing counsellors or specialists to aid in amicable dispute resolution. Judges in family
courts are anticipated to employ a non-adversarial methodology, prioritising mediation over
litigation to assist parties in achieving settlements that take into account both legal
entitlements and emotional welfare. The jurisdiction of these courts encompasses many
cultural, religious, and socio-economic situations within Indian culture, rendering its role

essential in resolving the distinctive dynamics of familial ties.

Notwithstanding the presence of proficient counsellors in family courts, numerous sessions

continue to be inadequate for attaining amicable resolutions. This underscores the necessity

for reforms that improve the efficacy of family courts in resolving disputes while maintaining

sensitivity to the needs of all parties concerned. As societal norms progress and legal reforms
advance, it is essential to evaluate how family courts can more effectively address rising

difficulties and evolving demands within Indian families.
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