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Introduction

The case of Cartoon Network LLP v. CSC Holdings, Inc., 536 F.3d 121 (2d Cir. 2008),
commonly referred to asthe "Cablevision Case," is a landmark decisionheld in U.S. copyright
law. It addressed critical issues concerning Digital Video Recording technology and its
implications on copyright infringement. This case especially concerned itself with the
Reproduction and Public performance rights under the Copyright Act of 1976. The decision
made in favour of Cablevision significantly impacted the evolution of cloud-based DVR
systems and streaming technology, establishing legal precedent for the storage and

transmission of content throughout the digital era.

Operation of RS-DVR

In 2006, Cablevision announced the advent of new RS-DVR service, adding to its high-speed
Internet, digital cable TV, and digital phone services. RS-DVRs are different from traditional
STS-DVRs because users don’t need to install devices or wiring in their homes instead they
use a remote control and a set-top receiver. This service allows live recordings to be made
and stored by the RS-DVR provider, which analysts expect could significantly grow the DVR
market. Cablevision’s RS-DVR provides each user to create and view their copied programs
at their own convenience. Under the new RS-DVR, single stream of data split into two
streams. The first stream is sent directly to customers as before. The second stream goes to a
device called the Broadband Media Router (BMR), which buffers and reformats the data

before sending it to the Arroyo Server (Secondary Buffer). This server has two data buffers
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and several high-capacity hard disks. The data first enters the primary ingest buffer retains up
to 1.2 seconds, where the server checks for recording requests from customers. If a request is
initiated, then data moves to a secondary buffer (Arroyo server) and then to a hard disk
storage space on Cablevision’s computer for future playback. The customer can request that
recorded content for later viewing. However, Cablevision has no licenses to create buffer or

playback copies, leading copyright owners to argue that the service violated their copyrights.

Facts of the Case

Cablevision RS-DVR system allowed subscribers to record television programs on remote
servers instead of traditional in-home devices which enabled users to store recorded programs
in individualized accounts for later viewing. This technology eliminated the need for physical
set-top DVR boxes and utilized a cloud-based model for content storage.In response, Cartoon
Network and other content providers sued Cablevision, alleging that the RS-DVR system
violated their copyright rights under the Copyright Act in three ways. Firstly by briefly
storing data in the primary ingest buffer would directly infringe their exclusive right to
reproduction. Secondly by creating playback copies in arroyo server (cablevision hard disk)
would directly infringe their exclusive right to reproduction. Thirdly, by transmitting the
content from arroyo server to subscriber homes would directly infringe their exclusive right
to public performance. Plaintiff argued that Cablevision’s service engaged in unauthorized
copying (reproduction right) and illegal public performance (public performance right) of
copyrighted content.

District Court Ruling

The case started in 2007 at the District Court for the Southern District of New York, with
Twentieth Century Fox leading the lawsuit. The entertainment companies argued that
Cablevision's DVR service resulted in copyright infringement. They claimed that the
streaming data in buffer created unauthorized copies using Cablevision’s servers, and
transmitting these copies to subscribers was an unauthorized public performance according to
U.S. copyright law. Cablevision defended itself by saying the copies made during buffering
were de-minimus and existed only brief amount of time. They also argued that since
subscribers initiated the copying for viewing, they should not be entirely liable for copyright
infringement, and the transmission did not count as "public performance"” since only the

requesting subscriber could view it using single unique copy.
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The District court determined that the buffered copies could potentially be copied by
unauthorized users and contained entire original programs, thus not qualifying as De-
minimus copies supported by the 1993 precedent MAI Systems v. Peak Computer. Further,
the court found that Cablevision facilitated the copying and that multiple copies for different
subscribers constituted public performance since they were identical digital copies. The
district court disagreed with Cablevision, asserting thatCablevision was responsible for the
performances since its system actively transmitted the copies when requested. The court
found that customers were not agents of the performance because their actions were too
passive and determined the performances were public, as multiple customers received the
same transmissions. Ultimately, the District court ruled in favour of the plaintiffs, prohibiting
Cablevision from running its RS- DVR service.Cablevision then appealed to the U. S. Court
of Appeals for the Second Circuit.

Legal Issues

The key legal questions before the Second Circuit were:

1. Reproduction Right: Did the buffer copies and stored recordings created by
Cablevision’s RS-DVR system constitute unauthorized reproductions under the
Copyright Act?

Direct Liability: who is directly liable for creating play back copies and the
cablevision role in creating playback copies?

Public Performance Right: Did the transmission of recorded content from
Cablevision’s remote servers to individual subscribers qualify as a "public

performance” in violation of copyright law?
Court’s Decision and Reasoning

The central legal issues before the Second Circuit were whether the copies created by the RS-
DVR system were unauthorized reproductions and if the transmitted recordings to subscribers
constituted public performances in violation of copyright law. The Second Circuit reversed
the district court’s ruling and decided in favour of Cablevision. The court’s decision was

based on three main legal principles:

1. Buffer Copies and the Right of Reproduction
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One of the primary issues was whether temporary buffer copies created by Cablevision’s RS-
DVR system were infringing reproductions. The Second Circuit reversed the lower court's

ruling, sided with Cablevision.

e It concluded that the temporary buffer copies made by the RS-DVR were not
infringing reproductions since they did not meet the standard of being "fixed" as
required by the Copyright Act, which defines a "copy" as something that lasts longer
than a transitory duration. As these copies were stored for only a few seconds before
being replaced, they were not unlawful reproductions.

The circuit court ruled that the district court's reliance on the embodiment
requirement was excessive and did not properly consider the duration requirement.
The court rejected the lower court's reliance on MAI Systems Corp. v. Peak
Computer, Inc., which did not address copies of files that only exist for a very brief
duration of time. This disregarded the "transitory duration" requirement of the
Copyright Act, and a buffer copy should be considered transitory. Cablevision's
copies were known to exist for as long as 1.2 seconds, but the circuit court did not

establish this duration as a boundary between "transitory” and "non-transitory".

2. Subscriber Control and Volitional Conduct

The court examined whether Cablevision could be held directly liable for the copying of
programs on its RS-DVR system. Plaintiff claimed that defendant is directly liable for the

copyright infringement and direct liability exists only if defendant own conduct violates

exclusive right of copyright owner. If it doesn’t violate, there can be only contributory or
vicarious liability. Also the parties agreed not to assert contributory liability in this case. The

second circuit court ruled that:

There is no fundamental difference between RS-DVR and VCR; it held that the
cablevision’s customer made the unauthorised and unlicensed playback copies. The
fact such as selecting programs from the list via remote control by entering the
command to record is necessary precursor to create playback copies using cablevision
system. Therefore the recording process was initiated by individual subscribers,

not Cablevision itself.
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e The Court referring to the Religious Technology Center V. Netcom Online
communication, the court refused to impose direct liability on ISP stating some
element of volition or causation is required to create a copies but which is lacking on
part of the defendant. So, Cablevision merely provided the technology, while the
users made independent decisions to record specific programs.

e The Court in determining who made the copies, a significant differentiation was
drawn between making request to human employee who volitionally operates a
copying system to make a copy and ordering a system which automatically obeys a
command and engages in no volitional conduct.

Since copyright infringement requires volitional conduct, Cablevision could not be
held liable for direct infringement, as it played no active role in selecting the
recorded content.

This reasoning reinforced the principle that direct liability for copyright infringement requires
more than passive facilitation of copying technology, it necessitates intentional and active

involvement in the copying process.

3. Public Performance Right

The most debated issue in this case was whether the RS-DVR transmissions constituted
public performances under copyright law.The plaintiffs claimed that Cablevision's
unauthorized transmission of playback copies to RS-DVR customers was an infringement
because these transmissions constituted "performances" and were "public.” They argued that
the programming showed images in the same order as broadcast and could be accessed by

many people in different places at different times. Cablevision did not deny that these

transmissions involved performances of copyrighted works but contended that it was the

customers who initiated the performances by requesting the playback. Cablevision also
claimed that the performances were not public because each customer viewed a unique copy
intended for individual use. The court ruled that these transmissions were not public

performances because:

e The Second Circuit reversed the district court's decision, stating that the
transmissions did not constitute public performances. It maintained that RS-DVR
customers received individualized copies of shows, with each transmission differing

based on the customer’s request. The recorded programs were transmitted only to
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the individual subscribers who recorded them, not to the general public.Each
playback transmission was a one-to-one transmission, meaning that every user’s
recording was uniquely stored and accessible only to them.

The court also disagreed with the district court's finding that the copied programs
were transmitted to the public, noting that each copy would only be sent to a
particular subscriber who requested it. Instead, the practice of a single subscriber
viewing a program at a later time was found to be time shifting, which is allowable
under Supreme Court precedent Sony Corp. of America v. Universal City Studios,
Inc.

The court found that the transmit clause directs us to identify the potential audience of
a transmission to determine whether it is made "to the public." The court referring to
the case, On Command Video Corp V. Columbia Pictures Industries, in it’s
transmit clause analysis, held that the transmission of the performance, is commercial
and any commercial transmission is transmission to the Public. Since each RS-DVR
playback transmission is made to a single subscriber using a unique copy produced by
that subscriber, these transmissions are not performances "to the public" and do not

infringe any exclusive right of public performance under the Copyright Act.

Impact and Significance

The Cartoon Network v. Cablevisiondecision significantlyinfluencedthe copyright law,
especially regarding cloud services and streaming. The ruling made cloud-based DVR and
streaming services, allowing platforms like YouTube TV and Hulu to provide remote storage
and streaming options without infringing copyright laws. The decision also clarified that
direct liability for copyright violations requires control over the infringing actionwhich
implies automated systems and passive intermediaries may not be held liable. Additionally,
the court adopted a narrower view of the "public performance™ right, establishing a legal
framework for cloud-based content distribution. This interpretation has shaped the later cases

involving digital streaming and cloud computing services.

Criticism

The decision received criticism from copyright holders and content creators even though it
positively influenced technological innovation. Critics argued it created a loophole for cloud

services, enabling tech companies to spread content without compensating copyright owners.
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Content providers claimed it weakened copyright protections by allowing new consumption
methods that bypass traditional licensing. Some scholars believed the interpretation of

"public performancereduced the ability of content owners to regulate digital distribution.

Conclusion

The Cartoon Network v. Cablevisionruling stands as a fundamentallandmark decision in
copyright law, setting important precedents for digital recording, cloud-based services, and
public performance rights. The Second Circuit established new benchmarks for modern
streaming technologies through its decision that transient buffer copies do not constitute
reproductions and by clarifying the role of volitional conduct in copyright infringement while
also limiting the scope of what constitutes public performances. The principles from this case

will influence future legal debates about copyright laws and media distribution technology

while demonstrating the complexities in modernizing copyright legislation for the

entertainment industry.
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