
VOLUME 5 | ISSUE 3                        FEBRUARY 2025                           ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 

https://www.ijalr.in/ 

©2025 International Journal of Advanced Legal Research 

VOLUME 5 | ISSUE 3 

 

INTERNATIONAL JOURNAL OF ADVANCED LEGAL RESEARCH 

 

NAVIGATING CROSS-BORDER INSOLVENCY UNDER THE IBC: 

CHALLENGES, GAPS, AND THE ROAD AHEAD 

- Saloni1 

 Abstract 

The globalisation of trade and commerce has increasingly led to insolvency proceedings with 

cross-border implications, necessitating the development of effective legal frameworks to 

address such scenarios. In India, the Insolvency and Bankruptcy Code (IBC), 2016, provides 

a robust mechanism for domestic insolvency; however, its treatment of cross-border 

insolvency remains limited and fragmented. This study critically examines the current legal 

regime governing cross-border insolvency under the IBC, highlighting key challenges such as 

lack of a comprehensive legislative framework, coordination issues with foreign jurisdictions, 

and enforcement limitations. The paper analyses international best practices, including the 

UNCITRAL Model Law on Cross-Border Insolvency, and evaluates India's proposed 

legislative changes aimed at incorporating these principles. It also explores opportunities for 

legal reform, enhanced cooperation, and institutional capacity-building to make the Indian 

insolvency regime more resilient in the face of global insolvency cases. The study concludes 

by recommending a harmonised legal approach that balances national interests with global 

insolvency norms to ensure fair and efficient resolution of cross-border insolvency matters. 
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INTRODUCTION 

Cross-border trade promotes economic growth.  A shared language facilitates cross-border 

trading.2 The same is true with regard to unified business legislation.  On the other hand, the 
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distinction between language and corporation law is crucial.  Although English is not 

inherently suited to tackle distributive issues in economic action, commercial law does.3This 

prevents the unified business law process from moving forward as it should.  It is important 

to remember that participants to commercial transactions frequently switch positions while 

trying to understand how the distributive concerns inherent in substantive commercial law 

obstruct the development of uniform commercial law from the bottom up.   

People might therefore prefer the laws of one nation for a particular transaction while 

choosing the laws of another for a different one.  As a result, the unified substantive business 

law is unlikely to be able to enforce itself on its own.  Therefore, states must agree on a single 

strategy in order to achieve unity.  Cooperation across nations to achieve commercial law 

unanimity is difficult since commercial law reflects the judgements made by a society about 

the distribution of resources.  In light of this, states may be forced to abandon their favoured 

commercial legislation.  States focus their efforts on finding solutions to legal issues resulting 

from cross-border economic activity when they are unable to harmonise substantive 

commercial law.  This article discusses "cross-border insolvency law," the area of law that 

addresses the legal issues that occur when a bankrupt person has assets spread across multiple 

states.  Each state has its own unique statute regarding cross-border bankruptcy.   

When it comes to the laws that regulate insolvency across international borders, countries 

can choose between two basic approaches: territorialism and universalism.  Applying each 

state's substantive insolvency legislation to a global corporation's assets situated inside its 

boundaries is known as a territorial approach.  According to the universalist perspective, a 

multinational corporation's worldwide assets are governed by the substantive insolvency 

laws of the nation where the corporation's "centre of principal interests" is situated.  One of 

the most important distinctions between universalism and territorialism is that under 

universalism, states must acquire foreign law for it to apply to assets located within their 

jurisdiction, while under territorialism, states are guaranteed the application of their own 

insolvency law to assets located within their jurisdiction.   

 The search method for handling insolvencies that happen across international borders has 

grown in tandem with the growth of multinational corporations.  the establishment of a 

                                                                                                                                                 
2 “Edward P Lazear, 'Culture and Language' (1999) 10”  

3 “cf Douglass C North, Structure and Change in Economic History (WW Norton & Co 1981) 17 ('No these 

rules spell out the system of incentives and disincentives that guide and shape economic activity also 

determine the underlying distribution of wealth and income of a society.)”   
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worldwide and regional insolvency law that transcends national boundaries.  The creation of 

the UNCITRAL Model Law on Cross-Border Insolvency by the United Nations 

Commission on International Trade Law (UNCITRAL) on May 30, 1997, is especially 

significant.  This law can be promptly incorporated by governments into their own laws.  

The European Union Regulation on the proceedings for insolvency became operative in 

2002.4 

The Model Law on Cross-Border Insolvency (MLCBI) was created in 1997 by the United 

Nations Commission on International Trade Law (UNCITRAL) to help states create a more 

modern, uniform, and equitable framework for managing cross-border procedures involving 

debtors who are facing extreme financial hardship or insolvency.  The Guide to Enactment, 

which comes with the MLCBI, was updated in 2013 with new background and explanation 

material to increase its efficacy.  The four parts of the UNCITRAL Legislative Guide on 

Insolvency Law (2004) comprise the guide.  In addition to helping to create an effective 

legal framework, national authorities and legislative bodies can consult it when creating new 

laws and regulations or assessing how appropriate the ones that are already in place are.  

The 2009 UNCITRAL Practice Guide on Cross-Border Bankruptcy Collaboration refers to 

real-world cases to give judges and practitioners insight into the practicalities of 

communication and cooperation in cross-border bankruptcy situations.5 

Overview of Cross–Border Insolvency  

As a consequence of the rapid development of technology, commerce, and the business 

world, a relationship that extends beyond national boundaries will eventually be established 

between nations and corporations. As a consequence of this, there has been a rise in the 

number of multinational organizations that have arisen. At the present time, practically every 

nation has commercial relations that go beyond the confines of a single law for the most part. 

There exists a clear connection between having a presence in multiple countries and having 

creditors and debtors located in a number of places. This is because of the direct link that 

exists between the two. The insolvency process, which requires the simultaneous application 

of a number of different laws and procedures, is made more difficult as a result of this 

element. Regarding the degree to which the domestic laws and the foreign rule that refers to 

insolvency are compatible with one another, there is a topic that needs to be taken into 

                                                
4 “Council Regulation (EC) 1346/2000 of 19 May 2000 on insolvency proceedings [2000] OJ LI60/1 (EC 

Insolvency Regulation”  
5 “United Nations Commission On International Trade Law, https://uncitral.un.org/en/texts/insolvency”   
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consideration. What is Cross-Border Insolvency? 6The condition that is referred to as cross-

border insolvency, which is also referred to as international insolvency, takes place when an 

insolvent debtor has creditors and/or debtors in more than one jurisdiction, which indicates 

that they are located in different countries. During the process of domestic insolvency 

proceedings, it is the responsibility of the Insolvency Professional to carry out a number of 

phases. These stages include the identification of the debtor's assets, the identification of 

credits, and the assessment of the amount that is owing to them. After receiving clearance 

from the Adjudicatory Authority, the claims are settled according to the priority rule. In the 

vicinity of this time period, the Insolvency Law Committee on Cross-Border Insolvency 

(ILC) of the Ministry of Corporate Affairs (MCA) conducted an evaluation of the 

implementation of the Code. To address the problems that are associated with cross-border 

insolvency in India, the International Law Commission (ILC) recommended in its report that 

the existing insolvency framework should be reevaluated and that the United Nations 

Commission on International Trade Law (UNCITRAL) Model Law on Cross-Border 

Insolvency, 1997 (Model Law) should be adopted. Both of these recommendations may be 

implemented. This was done due to the fact that the existing structure for insolvency 

administration does not comply with any of the Global Standards. Throughout the course of 

the past several decades, there have been a number of banking crises that have taken place all 

over the world. As a result of these crises, there has been an increase in awareness and grasp 

of the elements that contribute to the bankruptcy of banks and other financial institutions, as 

well as the difficulties, potential hazards, and costs that are involved with such insolvency. As 

a result of this, the majority of countries are beginning to recognize, as of today, the 

significance of the development of appropriate policies and of the effectiveness of the legal, 

institutional, and regulatory framework for the treatment of insolvent financial institutions 

within their respective national boundaries. This is a growing realization that has occurred as 

a consequence of this. However, a large number of the recent insolvencies of financial 

institutions, such as the BCCI and the Barings insolvencies, have also been characterized by a 

strong cross-border dimension. This is the case for a number of the insolvencies. As a result 

of the fact that the insolvent firm may have installations and assets, as well as creditors and 

debtors, located in a number of different countries, an extra layer of complication is added to 

a situation that was already troublesome. This occurs in the context of international 

insolvency. Over the course of the past few years, a number of international financial 

                                                
6 Overview of Cross Border Insolvency in India, https://amlegals.com/an-overview-of-cross-borderinsolvency-

in-india/#, Last visited 7th Feb 2025. 
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institutions have been paying attention to cross-border insolvency. This is due to the fact that, 

on the one hand, there has been an increase in the level of commercial and financial activity 

that occurs across international borders, and, on the other hand, there are general territorial 

limitations of national insolvency laws.7The increasing global commerce and investment 

activities are seen in the rising instances of insolvencies that happen beyond national 

boundaries. However, national bankruptcy laws have generally been unable to keep pace with 

this development and sometimes lack the required resources to handle cases involving 

overseas transactions. This often leads to ineffective and conflicting legal strategies, which 

impede the rescue of financially troubled businesses, fail to support the fair and efficient 

handling of cross-border insolvencies, hinder the protection of the insolvent debtor's assets 

from being wasted, and prevent the full value of those assets from being realized.8 

UNICITRAL Model Law on Cross-Border Insolvency  

It is helpful to have an awareness of the current international norms and the many sources of 

law that play a role in this sector before analyzing existing insolvency law regimes and 

reform initiatives that are relevant to international insolvency difficulties. This is because it is 

important to have this information before considering reform projects. Regarding this matter, 

it is possible to differentiate between the following categories:  

(i) international treaties and conventions;  

(ii) other international rules and model laws;  

(iii) the unique situation of the European Union;  

(iv) private international law;  

(v)  recognized principles of law in the field of cross-border insolvencies; and  

(vi) comity of law.  

International treaties and conventions 

 Insolvency treaties between countries have a rather long history,9despite the fact that the 

majority of international treaties negotiated to resolve such conflicts are bilateral or involve 

very few countries. This is because of the numerous problems that can arise as a result of 

                                                
7 “For an overview of the efforts of international organisations addressing the topic of cross-border insolvency, 
see Group of Thirty, Reducing the risks of international insolvency (2000)”. 
8 “Guide to enactment of the UNCITRAL Model Law on cross-border insolvency’, A/CN9/442 (December 

1997), at para 13.” 
9 For example, Verona and Trent concluded a treaty in 1204 that governed the transfer of a debtor’s assets, and 

Verona and Venice reached an agreement in 1306 which sanctioned the extradition of fugitive debtors. For 

more details, see Philip R Wood, Law and practise of international finance - principles of international 

insolvency (1995), p 291.” 
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insolvency laws that are in conflict with one another in different jurisdictions. For example, 

Wood's "Principles of International Insolvency" contains a list of international insolvency 

treaties. This list can be found in the book. Based on such an inventory, it is evident that 

none of the current treaties or conventions have a geographical reach that is sufficiently 

broad to handle the issues that are covered in this report. There are just a few examples of 

multilateral treaties that have a somewhat more extensive reach, such as the Nordic 

Bankruptcy Convention of 1933 and the Montevideo and Bustamente Conventions with 

reference to Latin America. These are the only examples that can be cited. It is possible that 

the reason for this limited scope is due to the fact that insolvency policies are given a 

significant amount of priority in particular nations, which in turn leads to challenges in 

reconciling the legislative decisions that are made with regard to insolvency legislation in the 

societies that are concerned. For instance, Wood defines the Nordic Bankruptcy Convention 

as "a good example of a bankruptcy convention between countries that share similar attitudes 

to insolvency policies and, as a result, have confidence in the suitability of each other's legal 

systems based on their similarities." The UNCITRAL Model Law and other international 

rules There are very few examples of insolvency rules that have been implemented on a 

global basis, with the significant exception of the recent acceptance of the new EU 

framework on insolvency. This is the only notable exception. In the year 1997, the United 

Nations Commission on International Trade Legislation (UNCITRAL) established a model 

legislation that was referred to as the UNCITRAL Model Law on Cross-Border Insolvency 

(the UNCITRAL Model Law). Among the laws that are considered to be among the most 

prominent instances of such laws is this particular statute.10 Another example is the Cross-

Border Insolvency Concordat, which was authorized by the Council of the Section on 

Business Law of the International Bar Association (IBA) in September 1995. This document 

was referred to as the Cross Border Insolvency Concordat.11 

Judicial Recognition of Cross-Border Insolvency12 

The following is a collection of significant international case laws about the determination of 

COMI for resolving issues of cross-border insolvency: 

● Eurofood IFSC Ltd. Case13, 2006 

                                                
10 The UNCITRAL Model Law was adopted by the United Nations Commission on International Trade Law at 

its 30th session in Vienna, Austria, in May1997”. 
11 “For details concerning the Cross-Border Insolvency Concordat, see Leonard (1996) 24 International 

Business Law 2 or 3 and (1997) 6.I.I.R. 127 or Barratt (1996) 24 International Business Law 208”. 
12 Manasi Lad-Gudhate, ACS,Cross Border Insolvency,  

https://www.icsi.edu/media/webmodules/CSJ/April/15ArticleManasiLadGudhate.pdf,  
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Facts of the case and summary of proceedings – 

❖ “With its registered office in Ireland, Eurofood, a fully owned subsidiary of Parmalat, 

was established through incorporation. There were no Eurofood offices in Italy. 

Providing finance facilities for other Parmalat group companies was the main 

operation of Eurofood. Many of the liabilities that Parmalat incurred were guaranteed. 

All except one of Eurofood's board meetings were held in Dublin, and the company 

had two Irish non-executive directors and two Italian executive directors. 

❖ One of Eurofood's creditors filed a petition with the High Court of Ireland on January 

27, 2004, asking for the winding up of the company and the appointment of a 

temporary liquidator, who was chosen by the court that same day. 

❖ In order to accept Eurofood as a group company to the exceptional administration of 

Parmalat, Parmalet initiated a procedure in the Italian Ministry on December 24, 

2003. The request was granted on February 9, 2004. 

❖ The Italian court rendered a decision on February 20, 2004, ostensibly initiating the 

primary insolvency procedure for Eurofood. Despite the ongoing legal processes in 

Ireland, the Italy court determined that Eurofood's COMI was in Italy and named an 

extraordinary administrator to oversee its assets. 

❖ Refusing to acknowledge the Italian insolvency proceedings, the Irish court ruled on 

March 23, 2004, that Eurofood's COMI was situated in Ireland and that the main 

insolvency proceedings had begun with the appointment of the Irish temporary 

liquidator on January 27, 2004. An order for winding up was approved”. 

 

Important details identified in this particular case-  

❖ A company's COMI is typically assumed to be located in the State where its registered 

office is located. The Court believed that this presumption could only be refuted in the 

event that there were objectively demonstrable factors that persons doing business 

with the company might determine, proving that its administration was carried out 

somewhere else. On the other hand, the onus of proof was with those who wanted to 

refute the assumption. 

❖ According to the European Court, a court must verify that it has jurisdiction (i.e., that 

COMI is within its territory) before initiating main proceedings in order to maintain 

the integrity of the system. If it does so, however, the principle of mutual trust 

                                                                                                                                                 
13Eurofood IFSC Ltd.-C-341/04, [2006] ECR I-03813 
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requires that the courts in other Member States acknowledge and accept the earlier 

decision. 

❖ A fair legal process is essential, so the court reasoned that the Irish court would be 

justified in rejecting recognition of the Italian proceedings in cases where the 

liquidator's fundamental right to be heard in the Italian proceedings had been 

flagrantly violated, thereby constituting a clear violation of the rule of law in the Irish 

proceedings. 

● InteredilSrl v FallimentoInteredilSrl  [2011] ECR I-09915 (20th October 2011) 

Facts of the case and summary of proceedings – 

❖ “With its registered office located in Monopoli, InteredilSrl was an Italian corporation 

that was incorporated. It left the Italian register of businesses on July 18, 2001, and 

moved its registered office to the United Kingdom. 

❖ The Italian Tribunale di Bari received a petition from the financial company Intesa on 

October 28, 2003, requesting the start of bankruptcy proceedings against Interedil. 

Because Interedil moved its registered office to the UK, it claimed that the Italian 

court no longer had jurisdiction over it and that insolvency proceedings could only be 

initiated by UK courts. In December 2003, it asked the Italian Supreme Court of 

Cassation for a decision on the preliminary question of jurisdiction. 

❖ The undertaking in question was found to be insolvent by the Tribunale di Bari on 

May 24, 2004, before the Italian Supreme Court rendered its decision. The Tribunale 

di Bari ordered that Interedil be wound up, contending that Interedil's argument that 

the Italian courts lacked jurisdiction was clearly unfounded. 

❖ On May 20, 2005, the Italian Supreme Court decided that the Italian court of first 

instance (Bari) had jurisdiction when Interedil appealed the order to wind up. 

❖ The registrar of companies was not informed of Interedil's transfer of registered 

office, and the court reasoned that the presence of immovable property in Italy, a lease 

agreement, and a contract with a banking institution could all be used to refute the 

presumption of registered office in this case”. 

Important points recognized under this case – 

❖ The location of the company's central administration, which is established by 

objective factors that can be verified by outside parties, must be given more weight 

for determining COMI. 
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❖ The "registered office presumption" cannot be refuted in cases where the firm's 

management/supervisory bodies and registered office are located in the same location 

as the management decisions made by the company (in a way that is verifiable by 

third parties). 

❖ The presence of company assets and the existence of contracts for the financial 

exploitation of those assets in another Member State cannot be regarded as sufficient 

to rebut the "registered office presumption" in cases where a company's central 

administration is not located in the same location as its registered office. This is unless 

it is possible to demonstrate that the company's actual center of management and 

supervision, as well as the management of its interests, is located in that other 

Member State. 

❖ If the firm relocates its registered office prior to filing a request to initiate insolvency 

proceedings, its new registered office will be assumed to be at the company's COMI. 

Overview of The UNCITRAL Model Law on Cross-Border Insolvency  

The United Nations introduced the Model Law in response to the urgent need for strategies 

to address Cross Border Insolvency. During the Congress on International Trade Law in May 

1992 in New York, governments suggested that the UNCITRAL should explore the 

possibility of addressing the international dimensions of bankruptcy. The work that began in 

1992 eventually resulted in the acceptance of the Model Law on Cross-Border Insolvency on 

May 30, 1997.14The Commission's Working Group on Insolvency Law is now addressing the 

challenges related to cross-border insolvencies of multinational firms. The Model Law 

provides legislative direction for governments, distinguishing it from other multilateral 

accords. The declared purpose of the law is to help governments update their insolvency 

laws with a contemporary, unified, and equitable framework to more effectively handle cases 

of cross-border insolvency. The primary goal is to promote collaboration and coordination 

across countries, rather than striving for unification, while also acknowledging and 

respecting the variations in national legislation. The Model Law offers a general structure, 

allowing each jurisdiction to make decisions regarding the specific details and does not 

                                                
14Tripti Pandey &DeebaFaryal, International Comparative Analysis of Cross Border Insolvency, Vol. 6 Iss 5; 

IJLMH, 986, 988-989 (2023) https://www.ijlmh.com/wp-content/uploads/International-Comparative-

Analysisof-Cross-Border-Insolvency.pdf(last visited Mar. 18, 2025) 

https://www.ijalr.in/
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propose any method to resolve differences in approaches among countries that have adopted 

the Model Laws. The Model Law is founded upon four fundamental principles15:  

1. Access - granting foreign insolvency experts and foreign creditors the right to directly 

approach domestic courts in order to initiate insolvency proceedings against a debtor.  

2. Recognition - to acknowledge foreign proceedings and offer appropriate solutions for 

domestic insolvency processes if required.  

3. Collaboration - to facilitate collaboration between local and foreign courts, encompassing 

processes that are not acknowledged as either primary or secondary. 

 4. Cooperation - to facilitate the cooperation of countries engaged in simultaneous 

insolvency proceedings. One of the most important features incorporated in Model Law, with 

a view to satisfy sovereignty is the public policy exception. Therefore, an enacting country 

under Article 6 of ommendations primarily utilise the UNCITRAL Model Law to facilitate 

the enforcement of rights by both international and local 

creditors over the assets of corporate debtors located abroad. They also aim to acknowledge 

foreign insolvency processes in India. The Working Group on Insolvency presented the 

finished language during the 1997 UNCITRAL annual conference. The Commission has 

approved the production of a Guide to Enactment of the UNCITRAL Model Law on 

CrossBorder Insolvency, which is closely related to the Model Law. After acknowledging the 

imperative of enacting the Model Law for cross-border insolvency, endeavours were 

undertaken to integrate its provisions into the Indian legal framework. This led to the 

development of Draft Part Z subordinate legislation, which was suggested by the CBIRC. 

The proposed Part Z comprises a collection of proposed recommendations that focus on a 

particular chapter. The objective is to tackle the shortcomings of the existing cross-border 

insolvency process, or its absence altogether. The draft is based on the Model Law, often 

known as MLCBI. The ILC recommended the Draft guidelines in its Report submitted on 

16.10.2018.  

Distinction Between the Proposed Draft Part Z And UNCITRAL Model Law. 

The Draft part Z is predominantly based on the UNCITRAL Model Law, however there are 

few minute differences between them:  

                                                
15\UnitedNations Commission On International Trade Law, 

https://uncitral.un.org/en/texts/insolvency/modellaw/crossborder_insolvency#:~:text=The%20Model%20Law%

20focuses%20on,relief%20(assistance)%20and%20cooper ation. (last visited Mar. 18, 2025) 

https://www.ijalr.in/


VOLUME 5 | ISSUE 3                        FEBRUARY 2025                           ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 

https://www.ijalr.in/ 

©2025 International Journal of Advanced Legal Research 

1. The newly proposed pre-packaged insolvency for MSMEs will be excluded from the 

ambit of draft part z, this is being done to protect the interests of MSMEs, as they are a vital 

back bone for our country and its economy.  

2. Exclusion of important financial institutions like banks and insurance companies is also 

beings ought as a protective measure.  

3. A suggestion has been made by the Insolvency Law Committee, to include Legislative 

Reciprocity in the Indian adoption of Model law, the term reciprocity is absent in the Model 

law and it is touted that the reason for the same is to ensure wider adoption of the model law 

by giving the nation states the lenience to choose which kind of reciprocity they would prefer 

either legislative or substantive. The Insolvency Law Committee report suggests that 

Legislative Reciprocity must be adopted in furtherance of the objectives under the code, 

however, it might have a detrimental effect on the foreign creditors from the countries who 

are yet to adopt the model law, In the example of Jet Airways itself, Netherland hasn’t 

adopted the Model law yet, hence it wouldn’t recognize the Dutch proceedings as foreign 

non-main proceedings under the provisions of draft part. 

Recognition of Foreign Decree & Insolvency Proceedings  

Sumikin Bussan International (HK) Ltd. v. King Shing Enterprises and Anr.16This is the 

leading case which highlights several issues that are faced by courts in dealing with foreign 

proceedings and conduct insolvent creditors. The defendant borrowed from the petitioner in 

Hong Kong which was guaranteed by second defendant T.K. Mody, who was an Indian 

national permanently based out of Singapore. Upon default of payment by King Shing 

Enterprises and thereafter by Mody, the petitioner-initiated recovery proceedings against the 

debtors in Hong Kong. On having granted a successful order from Hong Kong, the petitioner 

proceeded through filing an execution application against Mody’s personal property situated 

in India. During the ongoing proceedings, Mody filed a bankruptcy petition in Singapore and 

the liquidator was appointed as per the laws of Singapore. Meanwhile Bombay High Court 

passed an execution order attaching the asset situated in India on January 12, 2004, much 

before the insolvency order was passed by Singapore authority. The Hon’ble Hiigh Court, 

while addressing the issue commented that domestic bankruptcy laws are inconsequential in 

determining the principle of comity between states. Additionally placing reliance on the case 

of Galbraith v. Grimshaw17the High Court held that “order of adjudication by Singapore 

High Court cannot affect the right of the attaching creditor of the insolvent.” The important 

                                                
16 2008 SCC OnLine Bom 175 
17 1910 A.C. 508 
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point to note here is that UNCITRAL Model Law was brought to the notice of Bombay High 

Court but conceded that since it is not a binding treaty, “it has no legal basis in India”. 

Moreover, this case pinpoints the inefficiency of existing laws that has not allowed 

resolution of the insolvency proceedings in a decade. Also, the facts clearly illustrate that due 

to lack of legislative backing creditors can fraudulently delay the liquidation process by 

simply forum shopping. Presently, Hong Kong is considered as a reciprocating country under 

s. 44A of the CPC, but Singapore does not hold this status. Consequently, the Hong Kong 

Order in favour of the petitioner was acknowledged, whilst the Singapore insolvency order 

was not acknowledged. As seen in this instance, the English Common Law was inadequate 

in efficiently resolving the matter for both creditors and debtors. This case underscores the 

absence of a comprehensive framework for addressing cross-border insolvency matters in 

India. The existing system falls short in ensuring a prompt and equitable resolution of 

complex bankruptcy proceedings. Moreover, this case pinpoints the inefficiency of existing 

laws that has not allowed resolution of the insolvency proceedings in a decade. Also, the 

facts clearly illustrate that due to lack of legislative backing creditors can fraudulently delay 

the liquidation process by simply forum shopping. Bombay High Court delivered another 

striking judgment on this subject on the case of “Marine Geotechnic LLC (Geotech) v 

Costal Marine Construction & Engineering Ltd”.18The said case Geotech, a company 

incorporated in America, being the creditor moved US Distrcit court and obtained an ex-

parte decree against Costal Marine. However, Coastal Marine blatantly denied any 

repayment on the ground they did not know of the decree. Nonetheless, basis the decree 

Geotech initiated winding up proceedings in India. The Court while dismissing the winding 

up proceedings held that any foreign decree, whether or not it is issued in a reciprocating 

territory, would not be recognized as a valid decree of ‘debt’ for the purpose of Section 

433(e) of the 1956 Act, if it is devoid of merits or if it contravenes Section 13 of CPC. It was 

also held that “a party who has a foreign decree from a non-reciprocating territory may 

nonetheless maintain a winding up petition on the original or underlying cause of action. The 

fact that there is also a foreign decree does not bar the filing of such a petition.” This 

judgment does clarify the position relating to filing a winding up petition on the basis of 

foreign decree. However, it also sets a precedent where foreign creditor can escape winding 

up proceedings by non-appearance before the foreign court, as ex-parte decree may not be 

enforceable in India. 

                                                
1818 2014 SCC OnLine Bom 309. 
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Conclusion 

Companies, legal experts, and politicians all confront significant challenges when it comes to 

the complications of mergers and bankruptcies that occur across international borders. This 

occurs due to the fact that the environment of global business is continuously undergoing 

change and development. In view of the fact that the world is becoming more 

interconnected, it is very essential to have a good understanding of the legal frameworks that 

govern these activities in order to support international economic transactions in a manner 

that is both effective and efficient. This comparative legal analysis is being conducted with 

the intention of examining the challenges that are involved with mergers and insolvencies 

that occur across international borders. This sheds light on the varied techniques that are 

taken by different countries as well as the repercussions that these approaches have for the 

stakeholders who are affected by them.  

When it comes to insolvency that occurs across international borders, one of the most 

fundamental hurdles is the lack of harmonization that exists between the laws of different 

countries. Because there is a lack of harmonization, there are jurisdictional issues that are in 

conflict with one another, as well as procedural uncertainty. The interests of domestic 

creditors are usually given priority under traditional bankruptcy regimes, which causes issues 

for the settlement of insolvencies involving global firms. This is because domestic creditors 

are more likely to have a position of priority. New developments, such as the UNCITRAL 

Model Law on Cross-Border Bankruptcy, have been established in recent years with the 

purpose of easing the process of collaboration and coordination between various 

jurisdictions. Establishing a structure that allows for the recognition and enforcement of 

bankruptcy procedures that are carried out in other countries is the means by which this 

objective is realized. The adoption of such instruments represents a step forward in 

addressing challenges linked to cross-border bankruptcy; nonetheless, the success of these 

mechanisms is dependent on the willingness of individual governments to execute and 

enforce them in a uniform manner. This is the case despite the fact that the adoption of such 

instruments indicates a step forward. 

One must have a detailed understanding of the several legal frameworks and regulatory 

regimes that control the processes of cross-border insolvency and mergers in order to 

successfully negotiate the legal boundaries that are associated with these procedures. 

Although harmonization initiatives and international agreements offer appealing avenues for 
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collaboration and coordination, these avenues need to be supplemented with practical 

solutions that address the specific challenges that stakeholders face when operating in a 

global economy. This is because these avenues create attractive opportunities for 

collaboration and coordination. By promoting conversation and collaboration among 

different jurisdictions, politicians, and industry stakeholders, we can move towards a legal 

framework that is more consistent and predictable, which will make it easier for businesses 

to conduct transactions across international borders and will encourage economic expansion 

on a global scale. At the end of the day, the success of the mergers and bankruptcies that take 

place across international borders is dependent on our ability to adapt to a world that is 

growing more interconnected. When it comes to addressing the challenges that come with 

passing over international company frontiers, legal innovation and cooperation are 

absolutely necessary in modern globe.  

 

Suggestions 

The recommendations that were made: 

● For the purpose of enhancing the procedures for cooperation and coordination, it is 

recommended that countries be encouraged to establish international agreements and 

to develop best practices for cross-border insolvency and merger practices. The 

implementation of international treaties will be the means by which this objective will 

be achieved. 

● Courses of Study and Instruction: The provision of educational and training programs 

for legal practitioners, policymakers, and industry stakeholders is of utmost 

importance. The purpose of these programs is to increase awareness of the legal 

complexities that are associated with international transactions and to advocate for the 

most efficient methods for navigating these complexities.  

● It is important to make investments in the integration of technology and digital 

platforms in order to facilitate international transactions. This can be accomplished by 

increasing transparency, expediting processes for due diligence, and enhancing 

communication and collaboration among various parties. The implementation of 

technology will be the means by which this objective will be achieved.  

● Acting as an Advocate for Policy: Act as an advocate for policy reforms that attempt 

to harmonize cross-border insolvency and merger rules in order to reduce the amount 
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of legal uncertainty and generate an environment that is more favorable to 

international corporate transactions.  

● One of the most important aspects of stakeholder engagement is the promotion of 

conversation and collaboration among various stakeholders, including creditors, 

debtors, insolvency practitioners, regulatory authorities, and policymakers, with the 

goal of addressing common challenges and locating practical solutions for crossing 

cross-border legal boundaries.  

● When it comes to the topic of cross-border bankruptcy and mergers, it is essential to 

promote research and innovation in order to develop new methodologies, tools, and 

approaches for the purpose of resolving complex legal challenges and encouraging 

efficient and successful international commercial transactions. This is because it is 

important to encourage research and innovation.  

● An illustration of capacity development would be the provision of financial assistance 

to projects in developing countries with the objective of enhancing their legal 

frameworks and institutional capabilities in order to effectively manage situations 

involving mergers and insolvencies that occur across international borders.  

● Participating in global advocacy projects is one way to raise awareness about the 

necessity of international cooperation and coordination in encouraging economic 

growth and stability in a world that is becoming increasingly interconnected. This can 

be accomplished by participating in global advocacy activities. 
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