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INTRODUCTION

Even after so many decades of Independence women in India seem still burdened by the
shackles of a rigid mindset and an even more disturbing patriarchal setup and have not
received the desired status and respect in the society.® “Rape, sexual assault, eve teasing and
stalking are matters of serious concern-not only because of physical, emotional and
psychological trauma which they engender in the victim but also because these are practices

which are being tolerated by a society ostensibly wedded to the rule of law”.

“Marital rape is one such offence which is being committed, but is not even talked about
openly. “Rape” is sexual intercourse by a man against wishes of the woman with whom such
activity is being conducted. It shall amount to rape even when the man presents himself as
somebody else or keeps the woman under any kind of misconception as to his identity and in

turn forcibly uses her for sex. For such an act not done within a marriage the offence is

provided under Sections 375 and 376 of the Indian Penal code.” It is to be noted that even

now the Indian Criminal law does not recognize marital rape as an offence and exempts the
assaulter from any punishment under this section. To put it simply, marital or spousal rape is
the exertion of force or deception by a husband on his wife to attain sexual pleasures from her

and without her consent.®

Marital rapes are usually defined as forced sexual intercourse by the husbands with their

wives. It is the most common unreported crime in Indian society. The main reason behind it is
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lack of knowledge of law. In fact, the main issue regarding this crime is the patriarchal
system of our Indian society. Times have changed so have trends and the issue of ‘marital

rape’ is nowadays has become common amid all social networks and women do not hesitate

to discuss it.° Looking at it internationally it is widespread among individuals of all sections’.

Basically, sexual satisfaction is a human tendency and a biological need of the human being.
In India rape is categorically treated as crime under Indian penal code, but there is no specific
provision for marital rape. In many other countries it is still not finalized that marital rape is
covered by the ordinary law or criminal law but in certain countries it is covered under

criminal law.
INDIAN LEGAL PROVISIONS AND MARITAL RAPE

In the Indian patriarchal system, it has been generally assumed that women are nothing more
than machines to produce children and look after them and provide sex to men whenever they
want even though they are willing or not. This kind of system has in turn affected the legal
system and rape within marriage is not considered as an offence and the reason to not make it
an offence has been stated to protect the institution of a matrimonial relationship. In lieu of
this the conclusion that we can arrive at is that women in this society do not have control over
their sexuality and they are regarded as properties of their husbands who have to consent to

sex when they give consent for marriage.

REPORT OF LAW COMMISSION OF INDIA

84th Report of Law Commission of India (1980)%

This Report of the Law Commission of India was titled Rape and Allied offences: Some
questions of Substantive Law, Procedure and Evidence (submitted 1980) More changes were
proposed through the report some being; offences against women to be interrogated by the
women officer only; trial should be conducted in camera and well-known organisations of
women will look after the health and safety of the women. The purpose of criminal law is to
protect the women against crimes but still if the crime is happening then it means law has

failed miserably. However, the legislature should make an effort that the crime already

SPriti, S. (2021). "Marital Rape: A Silent Crime in India." International Journal of Law, Crime and Justice,
49(3), 225-241.

"Gupta, N., The Socio-Legal Context of Marital Violence in India, 5 Asian Crim. L. Rev. 56 (2017).

884th Report of the Law Commission of India on Rape and Allied Offences: Some Questions of Substantive Law,
Procedure, and Evidence (1980). Government of India. Available at: Law Commission of India.
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committed should be dealt with reasonably without causing discomfort to the victim. If the
accused is found guilty then the deterrent punishment should be inflicted so as to cause the
general deterrence in the minds of others. The object of general deterrence was again brought

into play.

One of the very important recommendations made through the report was to punish the
accused who have certain authority over the women. The insertion of new sections in the IPC
were recommended by the report. Where male can take undue advantage over the women and

seduce her to form an illicit relationship then he should be punished more heinously to create

general deterrence. lllicit intercourse caused by person-°

e Having custody of the women and having authority of the women, seduce those particular

women.
¢ By superintendent of the institution with the inmate of the institution
e By a person in charge of the hospital with the mentally disabled person

Apart from this there were several recommendations made by the report about the sexual
intercourse with the women aged below 16 years age of. It was proposed to amend provisions
of IPC to reflect that position. However, recommendations of law commission relating to the

marital intercourse were not accepted.

The Law Commission of India has played a huge role in shaping laws relating to Rape in the
country. The recommendations suggested by such commissions have provided thesubsequent
push to make changes in the system of laws in our nation. Hundreds of reports and
deliberations of such commissions have led India to where it is now, better than before. There
is however, a long way to go as India has although improved but could not achieve the
desired laws that are needed in today’s time. According to the National Family Health Survey
of 2005 it was stated that 46% of women in India between the ages of 18 and 2ears were
married before the age of 18 years. It is also estimated, interestingly but disturbingly, that

there are about 23 million child brides in the country.©

°Protection of Women from Domestic Violence Act, Act 43 of 2005.
National Commission for Women, Annual Report on Domestic Violence Cases (2020).
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156th Report of Law Commission of India

In this report of law commission, unwillingness was shown by the committee members for
increasing the age of consent from fifteen years to eighteen years. There were hardly any

genuine reasons put forward by such commission.

Sakshi vs. Union of India®': Sakshi, an NGO focusing on violence against women, petitioned

the Supreme Court of India to declare that "rape™ under India's criminal rape law (Indian
Penal Code, or "IPC", section 375) includes all forms of forcible penetration. Sakshi claimed
that the current interpretation of the law, limiting rape to forcible penile/vaginal penetration
only, violated the provisions of Indian Constitution and India's international commitments
under instruments such as the CRC and U.N. Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW). It was observed by the apex court that there was
the need for a legal principle that requires the courts to follow previously established
decisions in the absence of exceptional circumstances, and the need for criminal law to be
certain and clear. Altering the established definition of rape under section 375 would lead to

confusion and ambiguity and would not be in the interest of society at large.*?
172nd Report of Law Commission of India®®

This report of the Law Commission of India was presented on 25th March, 2000. In this
report, Law Commission of India recommended that an exception be added to Section 375 of
the IPC to the effect that sexual intercourse by a man with his own wife, the wife not being

under 16 years of age, is not sexual assault.

Apparently at the stage of discussions, the recommendation of the LCI did not find favour
with NGO SAKSHI which suggested deletion of the exception to section 375 of Indian Penal
Code. According to the Sakshi (NGO), “where a husband causes some physical injuryto his
wife, he is punishable under the appropriate offence and the fact that he is the husband of the
victim is not an extenuating circumstance recognized by law.” The LCI did not agree with the
NGO Sakshi’s recommendations and they gave the reason that if the exception that is
recommended is deleted, it “may amount to excessive interference with the marital

relationship.” In other words, according to the LCI the husband of a girl child who is not

11Sakshi v. Union of India, (2004) 5 SCC 518.
2Das, P., "The Role of NGOs in Addressing Matrimonial Cruelty,” 7 Indian J. Human Rights 89 (2019).
13172nd Report of the Law Commission of India on Review of Rape Laws (2000). Government of India.
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below 16 years of age can sexually assault and even rape his wife and the assault or rape
would not be punishable and if it is made punishable, then it would amount to excessive
interference with the marital relationship. It is noteworthy that Exception 2 to Section 375 of
the IPC did not increase the age to 16 years from 15 years as recommended by the LCI but
has retained it at 15 years. As per the counter affidavit filed on behalf of the Union of India,
the age of 15 years has been kept to give protection to the husband and the wife against

criminalizing the sexual activity between them.*

It was argued from the side of government that there was no point in making a complete
deletion of the spousal rape exemption. It was stated that this might amount to unbridled
intervention of the State in a very personal relationship. It was however recommended by
commissions that age of women/ wives be raised to sixteen years from the existing fifteen
years of age. Also, among other things the term sexual assault gained attention of the framers
of law. They suggested that there must be certainty and clarity in relation to definition of
sexual assault. So far according to the current scenario of the India this report helped the
country to widen its definition. This report also recognized that there was an increase in the
incidence of sexual or physical assaults against males also. The Report suggested widening
the explanation of rape to include circumstances where both men and women could be culprit
and victims of sexual assault. After this report the high court of Delhi also acknowledged the

need of this amended law.

INDIAN LEGAL PROVISIONS DEALING WITH THE CONCEPT

Indian Penal Code, now Bhartiya Nyaya Sanhita (BNS), 2023

The law of rape has been embedded in the Indian Penal Code under section 375 of it. The
section consists of a definition of Rape wherein it is provided that rape may be committed by
a man either by penetration, insertion, manipulation of the females’ body or application of his
mouth on such private parts of a female person and if such an act is committed in any of the

given seven clauses.®®

The seven clauses provide that when any of the above acts are done either against will of the
female or without taking any consent from her or when a permission or willingness has been

obtained but it is through misconception or by putting her own body or someone else’s’ body

4Das, P., "The Role of NGOs in Addressing Matrimonial Cruelty,” 7 Indian J. Human Rights 89 (2019).
15 The Indian Penal Code, 1860.section 375
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under fear of death or hurt or the consent has been given by the female because she was
intoxicated or if she is under the age of eighteen years ( with or without consent) or lastly
when a valid permission cannot be communicated by her. If sexual intercourse as has been
provided under the section is conducted by mishandling the woman in any of the above
discussed ways, then the act shall amount to rape.

Two explanations have been attached with the section making the definition of vagina clear
and providing with a more elaborate definition of the word ‘consent’ which is so not clear to
the men of our country. It is stated that consent means communication by the woman in the
form of words, gestures or otherwise wherein she shows that she is willingly open for the
sexual activity that is about to take place with her. Also, it is further provided that when a
female does not make a bodily struggle per se that not necessarily means that she has given

her consent to the particular act.

Next the section encompasses two exceptions. First, it is provided that a medical examination
of a woman conducted for her benefit shall not amount to rape. The second exception talks
about marital rape and how it is not an offence provided the female is not less than fifteen
years of age. Thus, it means that a rape that is committed within a marriage shall not amount
to the same and will be protected by the sanctity of a marital union. It is saddening however
that in a relationship where maximum amount of respect should be provided, there such a
heinous act is awarded with such exceptions. The main criteria for appending such an
exemption is that marriage guarantees sexual intercourse and it is an unbridled right of the

husband to acquire such sexual acts whenever he desires.

After this case Criminal amendment bill was initiated by Sir Andrew Scoble in 1891 which
paved the way for the new Indian Criminal law Amendment Act 1891.1° With this enactment
age of consent as provided under marital rape exception was raised to 12 years. The report
considered the anomalies in the law relating to rape, particularly in the context of the age of
consent for sexual intercourse with a girl child. The view is that since the Child Marriage
Restraint Act, 1929 prohibits the marriage of a girl below 18 years of age, sexual intercourse

with a girl child below 18 years of age should also be prohibited and the IPC should reflect

that position thereby making sexual intercourse with a girl Presented on 25"April, 1980

16 Act No. X of 1891, published in Gazette of India, (1891),
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dealing with the rape of a girl child below the prescribed minimum age of child below 18
years of age an offence.’

Thereafter, bill was introduced by Hari Singh Gour in 19248 aiming to modify section 375
by raising the age of giving consent to fourteen years. Such consent was intended to be
shifted in cases both within marriage and those outside it. This bill was referred to a select
commission making a reduction in the age from 14 to 13 years.'® It was mentioned in this bill
that age shall be 14 years in cases relating to ordinary rapes and for spousal rapes the age of
consent shall be 13 years. This modification became the act of 1925.2° This kind of
distinction between ages of ordinary rapes and marital rape was the first of its kind in the
legal framework of the country.

At present, sexual activity done with a wife without her consent attracts punishment. When a
couple lives in separation under section 376B of IPC and other kind of adult rapes within
wedded lives take place, these have still not been recognized in this law.?! It has been well
established by courts that a married man cannot be deemed to have a right over his wife’s

body in entirety without taking care of the question of her safety.

Before recommendations were suggested by the Forty Second Report of the law
Commission??, laws relating to rape had not recognized a sexual activity done by a man

without a valid permission of a wife living in separation. The marital rape exemptions were

separated also included a rape with a wife living in desertion.?

Section 376-B of IPC

Marital Rape has not been directly defined in the IPC, it partially covers it under section 376-
B of IPC. This section criminalizes sexual intercourse by husband with his wife without her

consent when they are separated.?*

17 Law Commission of India 84th Report

18 Age of Consent Bill, 1924

19 Report of the Age of Consent Committee, Calcutta, Government of India, 11 (1928-29)

20 Act No. XXIX of 1925, published in Gazette of India, (Oct 3, 1925), Pt. IV

2L RIT Foundation v. Union of India (2022)

22 Law Commission of India, ‘Indian Penal Code’ (1971) Rep ort No 42 [16.115]

23 Law Commission of India, ‘Indian Penal Code’ (n 12); pursuant to the Criminal Law (Amendment) Act 1983
which added s 376B

24Joseph Shine v. Union of India (2018) 2 SCC 189.
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“Whoever has sexual intercourse with his own wife, who is living separately, whether under a
decree of separation or otherwise, without her consent, shall be punished with imprisonment
of either description for a term which shall not be less than two years but which may extend

to seven years, and shall also be liable to fine.”

The explanation to this section prescribes that “sexual intercourse includes penetration of
penis to any extent into the vagina, mouth, urethra or anus of a woman.” It also includes
“Insertion to any extent any object or part of the body other than the penis into the vagina,
urethra or anus of a woman.” Even when a man applies his mouth to the vagina, anus or
urethra of the woman it would also be included in term sexual intercourse. The implication of
this section is that if a wife is living separately with the husband even without a decree of
separation, she will enjoy full autonomy over her body and the husband can in no way coerce
her to have sexual intercourse in the widest sense of the term. However, if the women are
living with the husband, she loses his right. Then she cannot be raped and the husband will

enjoy legitimate right over her body.

Even before this present section, there was an existing provision under the IPC which dealt

with partial criminalization of Marital Rape. It was through s. 376A of IPC. The Criminal

Amendment Act, 1983 incorporated s. 376A of IPC?°providing for Marital Rape that read as

under:

“Whoever has sexual intercourse with his own wife, who is living separately from him under
a decree of separation or under any custom or usage without her consent, shall be punished
with imprisonment of either description for a term which may extend to two years and shall

also be liable to fine.”

The Criminal Amendment Act, 2013 substituted Sec. 376A and incorporated provision
pertaining to Marital Rape in Sec 376B of IPC. There are two major differences in the
existing and previous law. Firstly, the scope of section 376A was limited to separation under
decree or usage or custom whereas the scope of section 376B is wider and covers separation
not only under a decree but also otherwise. Secondly, in the previous law the maximum
punishment that could be awarded was two years but now two years is the minimum

punishment that can be given and it can go up to seven years also.

%The Criminal Law (Amendment) Act, 1983, Section 376A, Government of India.
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Related to this provision is the section 198B of Criminal Procedure Code.?® This section was

added by the criminal law amendment act of 2013. According to the provision a court is

prohibited from taking cognizance under section 376B of Indian Penal Code?’ except upon

prima facia satisfaction of the fact which constitute an offence under this section. On one
hand while it appears that Marital Rape has been partially criminalized by section 376B, this

provision of Crpc has added a further impediment to it.

Section 377 of IPC

The last offence of the chapter dealing with ‘offences affecting human body’ deals with
“unnatural offence”. The term unnatural implies contrary to or against nature, something
abnormal. The term carnal means something related to sexual needs or activities. When this
section read together means sexual activities against the law of nature. “Whoever has carnal
intercourse against the order of nature with any man, woman, or animal shall be punished
with imprisonment for life or with imprisonment of either description for a term which may

extend to ten years, and shall also be liable to fine.”

The term “against the order of nature” has not been defined or elaborated and is left for the
interpretation of the court. The origin of section 377 of IPC? lies in The Buggery Act of
1533. It is based on the Jewish — Christian ethical standard which allows sex on purely
purposeful terms i.e., creating new life. The underlining principle behind this section is that
each part of the moral body has a assigned role to perform, and applying such part for any
reason not consistent with its designed primary role, is unnatural.?® Thus, any other sexual act
than sexual intercourse should be treated as unnatural. This argument appears to be illogical,
but it has been supported by various judicial authorities in multiple cases. In Khanu v.
Emperor®it was held that “the natural object of carnal intercourse is that there should be
possibility of conception of human beings.” The Indian courts have also construed the
terminology “against the order of nature” so widely that it also incorporates oral sex and anal

SexX.

This Queen’s law can be bifurcated in three pure sections. Firstly, sexual acts amongst

homosexuals, secondly, few distinct sexual acts amongst heterosexuals and lastly sexual acts

%6The Criminal Procedure Code (CrPC), 1973, Section 198B.

2'The Criminal Law (Amendment) Act, 2013, Section 376B, Government of India.
ZIndian Penal Code (IPC), Section 377.

29 Walter Hungerford, 1st Baron Hungerford of Heytesbury (1540)

30Khanu v. Emperor, AIR 1925 PC 1, Privy Council, 1925.
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with the animals. In this study, we are only concerned with the second category of acts. The

important elements of the section are as follows:
“First, voluntary;

Second, carnal intercourse;

Third, against the order of nature.”

The term ‘voluntarily’ makes it very clear that even with the consent of the wife, if the
husband indulges in any of the carnal activities as covered above, it will be penalised under
this section. It is a mockery of law because voluntary and consensual acts are being
criminalized under the garb of natural and unnatural whereas the same law protects brutal
forceful sexual intercourse committed by husband. What actually should have been is that
any form of sexual activity between an adult couple, should be covered under their private
rights, where the court or the Parliament would have no say. However, the moment force is
applied to an unwilling partner; it should amount to a punishable offence irrespective of the
existing relationship between the parties. Indian Penal Code under this chapter is expected to

criminalize acts affecting the human body and not acts affecting societal morality.

The term ‘intercourse’ in Oxford dictionary means sexual connection. In Khanu v. Emperor,
the word intercourse was defined as ‘mutual frequent action by members of independent
organization’. Hence, in order to decide if there was intercourse or not, it is important to

consider if the visiting body part was enclosed even though partially by the visited body part.

In judicial pronouncement of Moumina Begum v. Union of India®, the Guwahati High
Court held that insertion of any object into the sexual organs with the intention for sexual
pleasure constitutes an offence under Sec. 377 as against the order of nature. It covers
sodomy, oral or anal sex. Time and again, the Supreme Court of India has held that ‘the

consent does not form a criterion in adjudging whether unnatural offence was committed.’

The Gujarat High Court in NimeshbhaiBharatbhai Desai v. State of Gujarat®?has held that
“there is no reason why a wife cannot initiate a proceeding against her husband under section

377, IPC for unnatural sex.” The Supreme Court of India also affirmed the above fact in

various judicial pronouncements that section 3773 will have full application where the

husband has forced his wife into carnal penetration into the mouth of the wife. Unfortunately,

$IMobinaBegumvs Union Of India (Uoi), (1998)8SCC 715.
%2NimeshbhaiBharatbhai Desai v. State of Gujarat, Gujarat High Court.
3Indian Penal Code (IPC), Section 377.
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it has also been accepted by the Supreme Court that even where the wife has consented to the
act still the above provision will apply as already mentioned that consent is not an essential in

determining the constitution of this offence.

To sum up, it can be said that under the current legal provisions, if a husband forcefully has
carnal inter course with his wife, that would not constitute an offence but forceful oral sex or
anal sex by the husband is punishable under this section. This provides a partial remedy to the

woman who has been a victim of Marital Rape.

Section 498A of IPC
Sec. 498 A of IPC3* deals with cruelty. It is covered under chapter XX A of the IPC. It was

added in the year 1983 for the protection of the weaker spouse. Sometimes the life of a
married woman becomes miserable and intolerable that she decides to put an end to it. The
rationale behind this chapter is to prohibit such agony to the wife by her husband or by the

husband’s relatives. The essentials to establish a crime under this section are the following:

i) Woman to be a married women

i) she is subjected to cruelty

1)) the cruelty should have been committed by her husband or the relatives of her
husband.

The term ‘cruelty’ under this section means “any willful conduct which is of such a nature as
is likely to drive the woman to commit suicide or to cause grave injury or danger to life, etc.
or harassment to coerce her or any other person related to her to meet any unlawful demand
for any property of valuable security or is on account of failure by her or any other person

related to her to meet such demand.”®®

Now the important question which arises with regard to this research is whether forced sexual
intercourse by husband would amount to cruelty. Gujarat High Court in the case of
NimeshbhaiBharatbhai Desai v. State of Gujarat,® has held that ‘perverted sexual practices
with wife without her consent would certainly lead to psychological and bodily cruelty.” This
judgment however gives a very meagre protection to women. It covers only ‘perverted sexual

activities’ but remains silent on the question forceful regular sexual intercourse.

34Indian Penal Code (IPC), Section 498A
%Indian Penal Code, 1860, s. 498A.
%6Supra 119.
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Also, there is a limitation on criminalization of Marital Rape under this provision, these
limitations are though not explicit in this section but have been made a part of it. The act is
expected to be an ongoing practice, repeatedly happening over the years. Secondly, there is a
silent tendency that s. 498A is only applied in dowry related cases. So if the matter is only for
an incident of forced sexual intercourse by husband without any dowry complaints, the matter

does not find a very smooth place in the section.

Section 354 of IPC

“If a person assaults or uses criminal force against any woman intending to outrage, or
knowing it to be likely that he will thereby outrage, her modesty”, he commits an offence

under section 354 of IPC. The main components of this section are the following:

i) use of criminal force or assault
i) against a female
iii) with the intention of outraging her modesty

Force has been defined under IPC as “a person is said to use force to another if he causes
motion, change of motion, or cessation of motion” 6 to other by using his own bodily power
or by inducing any animals. This force used becomes criminal in nature when someone
“Intentionally uses force to any person, without that person’s consent in order to the
committing of any offence...knowing it to be likely that by the use of such force he will
cause injury, fear or annoyance to the person to whom the force is used.” Assault has been
defined under IPC to include “any gesture , or any preparation intending or knowing it to be
likely that such gesture or preparation will cause any person present to apprehend that he who

makes that gesture or preparation is about to use criminal force to that person.”

Now coming to the question concerning our research. What will be the application of this
section when the use of criminal force or assault is against his own wife? The ambit of this
section with regard to husband is very limited as compared to others. A husband may not be
held guilty of outraging the modesty of his wife when his acts are nothing but expression of

affection and not of cruelty. When the couple is in conjugal terms, many acts would not

amount outraging the modesty.*’

It is true that many acts of affection towards one’s wife in public like holding hands or

hugging, in most probability won’t be considered as outraging the modesty. However, it also

$7K.K. Verma, The Indian Penal Code: A Commentary (Lexis Nexis 2015) at 182.
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cannot be denied that cruel expressions even against the lawfully wedded wife would be
against the public morality. If we carefully examine the wording of the section, the word
which is used is ‘any women’ and the term obviously includes the wife of the person using
the criminal force. In the case of NimeshbhaiBharatbhaiDesia v. State of Gujarat, the court
held that ‘certain principles need to be kept in mind before booking the husband for outraging

the modesty of the wife’, such as:

) Even when the husband is expressing his love towards his wife in public but it is
in an unusual way, it will amount to outrage under section 354;

i) When husband and wife are alone then the spouse enjoys many liberties which are
an integral part of conjugal relationship. Many acts which otherwise would
become not acceptable in the public, forms a part of married life when done in
private;
Gestures made purely out of love and affection sometimes are so personal and
intimate that it is not be agreeable by the wife if done in public and thus may
attract section 354

iv) Many personal acts even if done is private but not agreeable to the wife and also

to the society as a general rule, will come under the scope of section 354;

To sum up, husband can be charged for outraging the modesty of wife for doing certain
unkind acts in public, forcing acts of love in public or forcing unacceptable personal acts
even in private. However, the scope of this section is narrower when it comes to spousal
relationship. Kissing violently in public, raising her skirt in front of relatives, stripping her
naked, holding the breast in public, attempting to untie the strings of her dress in public,
holding woman by her hand and dragging, irrespective the act was done in public or private,
throwing her on the ground,15 or of these or similar acts by husband amounts to outraging

the wife’s modesty

The word ‘any women’ used in IPC does not have any reference to age and it includes a

female of any age. The earlier interpretation that the provision is applicable only to women

who are mature enough to understand the concept of modestyl6 is no more valid. While

constructing an offence under section 354, the consideration of age, physical condition or
relation between the parties are all irrelevant. Modesty is attributed to any human being,
especially women since her birth and while charging a husband under the section, the fact

that she is of a tender age won’t be of consideration.
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It is safe to conclude that violence or use of criminal force by the husband against the wife
whether done in the presence or absence of third party would amount to outrage under the
said section. Now once it has been established that even husband can outrage the modesty of
women, it is important to understand whether forced sexual relationship by husband would
amount to outraging the modesty of women. This question should be positively replied and
the husband should be held guilty of outraging the modesty of his wife in case he performs,

not kind, perverted or cruel sexual actions against her.

It cannot be denied that ‘forced sexual intercourse by husband against her wife’ is already
criminal offence in the Indian Penal Code but the nature of it is very shallow. It is clearly not
considered as Rape. At the maximum it can be regarded as outraging the modesty or cruelty.
The legislature even today shies away from terming forced sexual intercourse by husband as
Rape, no matter how much ever brutal the act was. While forcing sexual intercourse, when
the husband goes far enough to cause injury, he is liable for a number of offences, but the
focus and the available remedies are only against the injury caused and not the sexual

intercourse forced.

One of the reasons given by the Parliament against criminalization of Marital Rape is that it
would be ‘subject to exploitation of the husband by the unscrupulous wife.” It can be used as
a weapon to frame fabricated charges against the husband in order to seek vengeance. The
Parliament is apprehensive that the criminalization of Marital Rape can be used as a weapon
to trouble the not guilty husband. A simple reply to this pretext lies in the statement that a
mere probability of abuse of a provision is not a reason sufficient enough to invalidate a law.
On the possibility of abuse, a legislation should not be considered to be arbitrary or
discriminatory.18 “The possibility of abuse of a statute otherwise valid does not impart to it
any element of invalidity.” Merely because the power given to someone may sometimes be

capable of being abused cannot form a ground on which the power itself is denied.

A similar challenge was made in the judicial pronouncement of Sushil Kumar Sharma v.

Union of India &Ors.%, that ‘section 498A of IPC has become a totally misused law. to this

the court replied that the court is there to identify any such misuse and if considered essential,
the Parliament could come in with some suggestions and changes but that does not permit the
law to be made unconstitutional.” Also, it is important to note that there are various

safeguards already present in our criminal justice system that can easily spot a false marital

38Sushil Kumar Sharma v. Union of India &Ors., (2005) 6 SCC 281.
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complaint. In fact, if a wife institutes a malicious charge against the husband, she can be
questioned in the court of law. The best possible remedy that could be adopted is to place a

sieve at each level of the case so that the fabricated charged are identified and removed.

Despite various recommendations by national and international committees, the Criminal
Law Amendment Bill of 2012 denied to include Marital Rape as a criminal offence under the
pretext that this would put the whole family structure under tremendous pressure and thus
criminalization would bring about more injustice than benefit. This argument is flawed in
itself, where the woman decides to charge the husband as a rapist, the marriage has already
broken down. The only thing that criminalization would do is that it would provide a remedy
to a victim of broken and brutal matrimonial relation rather than wreck the institution of

marriage. Justice Madan Lokur in the landmark judgment of Independent Thought v. Union

of India®®, has replied to this contention of the government very meticulously. According to

him, no one can break the institution of marriage except for a law which criminalizes
marriage. Even divorce, judicial separation, can break the marriage and create a dent but it
cannot destroy the institution of marriage. If we follow this argument of the government then

divorce and judicial separation should also not be permitted.

The problem of criminalization cannot be studied superficially. A major flawed argument that
is used against criminalization is that it is already punishable, just not recognized as rape. It
may appear at one hand to be a just argument but as a law research scholar it becomes very
important to mention that just by not calling it rape, the law is not only undermining the
seriousness of the offence but also denying the victim a bundle of rights. Under section 228A
of IPC*, the identity of the rape victim is prevented from being disclosed except in certain
circumstances. In order to secure the comfort of women victim, section 26 of Crpc*‘mentions
that offences like rape cases should be conducted by lady judge, to the extent possible.
Section 154 as well as the 2nd proviso to section 161 requires that the information regarding
the offence of rape given by the victim, must be made in record by female police officer.
Section 164A calls for medical examination of women victim within 24 hours of the
information, with the consent of the victim. Section 309 mentions that the inquiry/trail should
be completed with 2 months of the filing of the chargesheet, it shall be in camera (sec 327).

Section 357C makes it compulsory to provide first aid or medical treatment without any

%Independent Thought v. Union of India, (2017) 10 SCC 800.
“OIndian Penal Code, 1860 (45 of 1860), Section 228A.
41Code of Criminal Procedure, 1973, Section 26, No. 2 of 1974 (India).
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charge to victims of rape. All these above-mentioned rights and many more support by the
state is denied to a victim of rape by husband despite similar wounds and violations. There
are various levels through which this immunity deprives a woman of her basic right. Gang
rape has been regarded as a very grave offence in our country but what if one of the rapists is
the husband? Will he be still exempted under the exception?

The concept of crime is an ever-evolving concept. It keeps on changing with varying socio-
political- economic situation within the country. The time is ripe that the law-making bodies
should intervene and understand the issue of Marital Rape in depth. Removal of exception 2
to section 375 is not the only step required. There should be clear discussion on the definition

of Marital Rape, its punishment and sentencing policy.

Protection of Women from Domestic Violence Act, 2005

Many new enactments have come into place since women rights have gained importance in
the country. A relevant legislation in this regard is Domestic Violence Act, 2005. Under this
enactment rapes in a marriage are considered as an act of violence which is made punishable
under this law. A woman who is victimized for an offence like this can approach the lawful
authority i.e., a criminal court and can ask for a separation from his husband. Rapes in a
spousal union are dreadful and absolutely unwarranted. Such acts not only affect the woman’s
physical wellbeing but also lay a grave impact on her mental capacity. An abusive

relationship of this sort is against basic morality and should be sternly forbidden.

Under the provisions of the act the complaint of domestic violence can be filed through the
‘aggrieved person’. Further section 2 of the Act defines aggrieved woman as a woman who

has been in a domestic relationship with the respondent (a man in a domestic relationship

with such women) and alleges that he has inflicted domestic violence upon her.** Domestic

Relationship refers to a relationship between two people who live or have lived together in a

shared household, and are related by either:

Marriage,
A relationship in the nature of marriage (like live-in relationships),
Adoption,

Are family members,

“42Protection of Women from Domestic Violence Act, 2005, No. 43 of 2005, §2, (India).
43 Section 2 of Domestic Violence Act, 2005
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e Are related through blood relations.

Shared household as mentioned above is the house belonging to or taken on rent by the man,

the house in which the man and woman lived together with shared rent, or the house in which

the man and woman lived along with his joint family.**

Further the essential requirement of the relationship can be summarised below:

Both parties must behave like husband and wife

They must have attained the legal age of marriage

They should qualify to enter into marriage;

They must voluntarily live together in the same place for a significant amount of time

They must have lived together in a significant household.

It was also explained that if a man ‘keeps’ a woman for the purpose of using her for sexual
purposes and/or as a servant, it won’t qualify as a relationship like that of marriage. Also,
though Section 2 defines respondent as a man, the Supreme Court in the case of Sandhya
Wankhede vs. Manoj Bhimrao Wankhede® held that the term ‘relative’ as used in the Act has
a very wide ambit and a complaint against the female relatives of the husband or the male

partner can be made within its purview.

Section 3 of the Act defines the term ‘domestic violence’. It states that an act or omission will

qualify as domestic violence if it:

Harms or injures health, safety, limbs (body organs), life or/and mental and physical
wellbeing of a woman. Such abuse can be physical, sexual, economic, verbal and
emotional.

Harms, harasses, injures or endangers the aggrieved person to coerce her or any of her
family members to meet unlawful demands like dowry.

Causes any other physical and mental injury to the aggrieved person.“®

Apart from this there are other kinds of abuse covered by the Protection of women from
Domestic Violence Act,2005 were further explained in BhartibenBipinbhaiTamboli v. state of

Gujrat*’as follows:

4 D. Velusamy v. D. Patchiammal; (2010) 10 SCC 469
% (2011) 3 SCC 650
46 Section 3 of Domestic Violence Act, 2005
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» Physical abuse: It involves the use of force as such that women suffers from bodily
injury or hurt. Physical assault, criminal intimidation (threaten to cause hurt) and
criminal force (use force upon a person to cause him/her injury) in the form of
beating, kicking, punching, abandoning the aggrieved person in a dangerous place,
making use of weapons to threaten her, forcing her to leave her matrimonial home,
hurting her children, using physical force in sexual situations, etc.

Sexual abuse: It is a form of physical force and includes any act in which a woman is
forced to perform any unwanted, unsafe or degrading sexual activity. It includes
calling her sexual names, hurting her with objects and weapons during sex and
includes forced sex even by a spouse or intimate partner with whom she has
consensual sex.

Emotional Abuse: Many women face emotional abuse which is equally destructive. It
includes verbal abuse such as yelling, calling names, blaming, isolating, intimidating,
showcasing controlling behaviour, insulting or continually criticising her.

Economic Abuse: It mainly involves a woman not being provided with enough
money by her partner to maintain herself and her children, through buying clothes,
food, medicines, etc. Further it involves not allowing women to take up employment,
forcing her out of the house where she lives by not providing her rent, depriving her
of financial resources she is entitled to under any custom or law, restricting her access
to shared household also falls in this category. It also includes disposing or alienating
her movable or immovable assets, valuables, shares, securities and other properties in

which she has an interest.

Even after all these years of passing of such law not much has changed in the lawful

procedures which could have protected women. The Human Rights Watch*® has noticed that

police often do not file a First Information Report (FIR), which is the first step to initiating a
police investigation, especially if the aggrieved person is from an economically or socially
backward community. Further the Lack of trained counsellors who can help domestic abuse
victims and little access to legal aid also adds to the misery of these victims. Issues like these

need to be solved so as to ensure that women get the justice they truly deserve.

4"MANU/GJ/0025/2018
48 Diva Rai; Protection of Women from Domestic Violence Act; blogs Ipleaders (2021)
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Apart from this Section 3 of the Protection of Women from Domestic Violence Act, 2005%°

provides that if the husband of a girl child harms or injures or endangers the health, safety,
life, limb or well-being, whether mental or physical, of his wife including by causing physical
abuse and sexual abuse, he would be liable to have a protection order issued against him and

pay compensation to his wife.

One of the most significant case laws under the Protection of Women from Domestic
Violence Act, 2005 (PWDVA) is Indra Sarma v. V.K.V. Sarma®. In this case, the Supreme
Court clarified the definition of a "domestic relationship” and the rights of women in live-in
relationships under the Act. The Court held that although live-in relationships resembling
marriage may be covered under the Act, if a woman enters into such a relationship knowingly
with a married man, she may not be entitled to relief under the PWDVA. However, the Court
emphasized that the law must be interpreted in a manner that protects women from abuse,
regardless of their marital status. This judgment provided a wider interpretation of domestic
violence and the scope of relief available to women, reinforcing the Act’s objective of

ensuring protection from abuse within domestic settings.
Prohibition of Child Marriage Act, 2006

One of the more important legislations on the subject of protective rights of children is the
Prohibition of Child Marriage Act, 2006°* (hereinafter to be referred to as PCMA, 2006) For
the purposes of the PCMA,2006 a ‘child’ is a male who has not completed 21 years of age
and a female who has not completed 18 years of age and a ‘child marriage’ means a marriage
to which either contracting party is a child. Further Section 3 of the PCMA provides that a
child marriage is voidable at the option of any one of the parties to the child marriage it

means a child marriage is not void, but only voidable.

Section 9 of the PCMA provides that any male adult above 18 years of age marrying a child
shall be punishable with rigorous imprisonment which may extend to two years or with fine
which may extend to one lakh rupees or with both. Section 10 also punishes anyone who
performs/ conducts/ abets any child marriage shall be punished with rigorous imprisonment
of 2 years and also liable to pay fine which may extend to two lakh rupees. Section 13 of the

act provides that the jurisdictional judicial officer may injunct the performance of a child

“SProtection of Women from Domestic Violence Act, 2005, No. 43 of 2005 (India).
50(2013)15 SCC 755
SIProhibition of Child Marriage Act, 2006, No. 6 of 2007 (India).
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marriage while Section 14 of the PCMA provides that any child marriage solemnized in
violation of an injunction under Section 13 shall be void. Parliament is not in favour of child
marriages per se but is somewhat ambivalent about it. In the case of Lajja Devi v. State
(2012)%2, the Delhi High Court addressed the issue of child marriages and emphasized that
the PCMA, which declares such marriages voidable, must be actively enforced to protect the
rights of minors. It highlighted the critical role of judicial officers in intervening under
Section 13 of the PCMA and restraining child marriages. The Court further reiterated the
importance of Section 14, where any child marriage solemnized in violation of an injunction

becomes void.
Protection of Children from Sexual Offences Act, 2012

Protection of Children from Sexual Offences Act, 2012% is an important statute for the
purpose. The Statement of Objects and Reasons necessitating the enactment of the POCSO
Act was in consonance with reference to data collected by the National Crime Records
Bureau (NCRB) which indicated an increase in sexual offences against children. The data
collected by the NCRB was corroborated by the Study on Child Abuse: India 2007 conducted
by the Ministry of Women and Child Development of the Government of India. The
Preamble to the POCSO Act states that it was enacted with reference to Article 15(3) of the
Constitution. The Preamble recognizes that the best interest of a child should be secured, a
child is defined under Section 2(d) as any person below the age of 18 years. In fact, securing
the best interest of the child is an obligation cast upon the Government of India since it has
acceded to the Convention on the Rights of the Child (CRC). The Preamble to the POCSO
Act also recognizes that it is imperative that the law should operate “in a manner that the best
interest and well-being of the child are regarded as being of paramount importance at every

stage, to ensure the healthy, physical, emotional, intellectual and social development

Nevertheless, the Supreme Court in the case of Seema v. Ashwani Kumar>* directed the

States and Central Government to notify Rules making registration of marriages compulsory.

However, the same has not been implemented in full.

As per Article 34 of the Convention on Rights of Child (CRC), the Government of India is

bound to “undertake all appropriate national, bilateral and multi-lateral measures to prevent

522012 (2) RCR (Criminal) 641 (Delhi High Court)
S3Protection of Children from Sexual Offences Act, 2012, No. 32 of 2012 (India).
54 (2006) 2 SCC 578
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the coercion of a child to engage in any unlawful sexual activity”. The key words are
‘unlawful sexual activity’ but the IPC declares that a girl child having sexual intercoursewith
her husband is not ‘unlawful sexual activity’ within the provisions of the IPC, regardless of
any coercion. However, for the purposes of the POCSO Act, any sexual activity engaged in
by any person (husband or otherwise) with a girl child is unlawful and a punishable offence.
This dichotomy is certainly not in the spirit of Article 34 of the CRC.26 What has the
Government of India done? It has persuaded Parliament to convert what is otherwise
universally accepted as a heinous crime into a legitimate activity for the purposes of Section
375 of the IPC if the exploiter or abuser is the husband of the girl child. But, contrarily the
rape of a married girl child (called ‘aggravated penetrative sexual assault’ in the POCSO Act)
is made an offence for the purposes of the POCSO Act.

Whether sexual intercourse that a husband has with his wife who is between 15 and 18 years
of age is described as rape and not an offence under Exception 2 to Section 375 of the IPC or
aggravated penetrative sexual assault (an offence under Section 5(n) of the POCSO Act and
punishable under Section 6 of the POCSO Act) the fact is that it is rape as conventionally
understood, though Parliament in its wisdom has chosen to not recognize it as rape for the

purposes of the IPC.>®

Independent Thought v. Union of India °® is a pivotal case where the Supreme Court

addressed the exception in Section 375 of the Indian Penal Code, which permitted sexual
intercourse with a wife aged between 15 and 18. The Court ruled that this exception violated
the rights of minor girls, effectively criminalizing marital rape involving minors and aligning
the law with the objectives of the POCSO Act.

Section 3 of the POCSO Act defines “penetrative sexual assault”. Clause (n) of Section 5
provides that if a person commits penetrative sexual assault with a child, then that person
actually commits aggravated penetrative sexual assault if that person is related to the child,
inter alia, through marriage. Therefore, if the husband of a girl child commits penetrative
sexual assault on his wife, he actually commits aggravated penetrative sexual assault as
defined in Section 5(n) of the POCSO Act which is punishable under Section 6 of the POCSO
Act by a term of rigorous imprisonment of not less than ten years and which may extend to

imprisonment for life and fine.

% Independent thought v UOI, (2017) 10 SCC 800
5 (2017) 10 SCC 800.
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In State of Madhya Pradesh v. Ramesh Kumar (2018)°’, the Supreme Court upheld the

conviction of a man who sexually assaulted a minor girl, reaffirming that Section 5(n) of the
POCSO Act, which defines aggravated penetrative sexual assault when the perpetrator is in a
position of trust or authority (including a husband), is applicable even in cases where the
perpetrator is married to the child. The Court emphasized that Section 6 of the POCSO Act,
which prescribes rigorous imprisonment for such offenses, ensures that perpetrators face
severe consequences regardless of the marital status of the child. This case further reinforced
the government’s commitment to preventing child sexual abuse and its adherence to
international conventions like the Convention on the Rights of the Child (CRC), ensuring

that no form of sexual exploitation of children, even within marriage, is tolerated.
The Juvenile Justice (Care and Protection of Children) Act, 2015

It is also affirmative action by the Government of India under Article 15(3) of the
Constitution. Section 2(12) of the JJ Act defines a child as a person who has not completed 18
years of age. A child in need of care and protection is defined in Section 2(14) of the Act, as a
child “who is at imminent risk of marriage before attaining the age of marriage and whose
parents, family members, guardian and any other persons are likely to be responsible for
solemnization of such marriage”. Clearly a girl child below 18 years of age and who is sought
to be married is a child in need of care and protection. She is therefore, required to be

produced before a Child Welfare Committee constituted under Section 27 of the Act.

Rape could cause such traumatic impact on an adult victim; we can only imagine what impact
it could have on a girl child and still it is not a criminal offence in the terms of Exception 2 to
Section 375 of the IPC but is an offence under the POCSO Act only. An anomalous state of
affairs exists on a combined reading of the IPC and the POCSO Act. An unmarried girl below
18 years of age could be a victim of rape under the IPC and a victim of penetrative sexual
assault under the POCSO Act. A married girl between 15 and 18 years of age could be a
victim of aggravated penetrative sexual assault under the POCSO Act, but she cannot be a
victim of rape under the IPC if the rapist is her husband since the IPC does not recognize
such penetrative sexual assault as rape. Therefore, such a girl child has no recourse to law

under the provisions of the IPC.%®

57(2018) 5 SCC 582.
58 Ibid.
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This immunity has now been struck down in most major jurisdictions of the world. In
England and Wales, the House of Lords held in 1991 that the status of married women had
changed beyond all recognition. Lord Keith, speaking for the Court, declared, ‘marriage is in
modern times regarded as a partnership of equals, and no longer one in which the wife must
be the subservient chattel of the husband.’ It was further supported by the judgment of the
European Commission of Human Rights in C.R. v UK*which derived the conclusion that a
rapist remains a rapist regardless of his relationship with the victim. In Eisenstadt v. Baird®
the US Supreme Court observed that a “marital couple is not an independent entity with a
mind and heart of its own, but an association of two individuals each with a separate

intellectual and emotional makeup.”

Exception 2 to Section 375 of the IPC creates an artificial distinction between a married girl
child and an unmarried girl child with no real rationale and thereby does away with consent
for sexual intercourse by a husband with his wife who is a girl child between 15 and 18 years
of age. Such an unnecessary and artificial distinction if accepted can again be introduced for

other occasions for divorced children or separated children or widowed children.5!

The Protection of Human Rights Act, 1993: This Act defines “human rights” under Section
2(d) as the rights relating to life, liberty, equality and dignity of the individualguaranteed by

the Constitution or embodied in international covenants and enforceable by courts in India.
SUGGESTIONS OF JUSTICE JS VERMA COMMITTEE REPORT

After huge outcry that erupted after Nirbhaya Gang rape case justice Verma committee had
been setup by the government of India in the year 2012 to ensure that criminal law was
appropriately amended to change the way that women rights were implemented and the lack
of recourses available to women. Also, there were changes recommended in the punishment
and exemptions in marital rape. The submissions of this committee were made in January
2013. It comprised of the former Chief Justice, Justice Verma, Justice Leila Seth, (then HC
judge) and former Solicitor General of India; Gopal Subramaniam.33Many reforms were
suggested by this committee relating to offence of rape, remedies available to women, sexual

assault, medical examination of victims of rape, child sexual abuse, marital rape etc. It is to

9 [C.R. v UK Publ. ECHR, Ser.A, No. 335-C]
80405 U.S. 438 (1972)
®1Independent thought v UOI, (2017) 10 SCC 800
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be pointed out that this committee had suggested that marital rape should not be allowed
through exemptions and it shall be made punishable as any other rape.

As per this report, the Cabinet has approved a proposal to introduce a Bill in Parliament to
amend the Penal code of the country. As per amended laws the main aims are to make rape
laws gender neutral. Some of the important features of this amended bill are as under:

Now the word “RAPE” is substituted with the new word that is sexual assault

Earlier the age for the consent was 16, now according to the new law it has increased to
18 years.

Excluding sexual intercourse between married couples from the definition of rape, where

the wife's consent has not been obtained and the wife is at least 16 years of age.

This approach was not accepted by 2013 Amendment act and marital rape exemption
continued to exist. Legislature dealing with the change in the law thought it to be
inappropriate to incorporate recommendations suggested by the committee. They stated that
removal of exemption to marital rapes would amount to an uncalled interference in the family
and it will also hamper the existence of a sacramental institution. Another reason that was
stated in the amendment was that since other remedial actions were available to the victim
therefore there was no need of specifically making non-consensual sex within marriage rape
because that would only mean lack of sanctity and lack of privacy which is pivotal in a

marriage.

Later in the year 2015 another bill was introduced in Lok Sabha to eliminate the exception.
But this too went in vain and there has been no perceptible change that has been witnessed in
the outlook of the governments and they still feel that women can be dealt as properties
within their household and it is normal for men to rape their wives and also it is normal to
take away the right of a woman to approach court when an act of such a serious nature is
committed against her by her very own husband. Actions have also been taken by
organizations and women NGOs and recently a PIL was filed in the Delhi High Court by RIT
foundation, disputing that exemption of spousal rape is constitutional. To no surprise,

government officials stood in favour of keeping the immunity to the dear spouses who

casually rape their partners.®?

821bid.
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Independent Thought v Union of India®:

In the year 2017 a writ petition was filed by a social organization named Independent
Thought in which the Supreme Court dealt with the practicality and feasibility of the
exception 2 provided under Section 375. The matter in question was to determine the scope
of the exception when the female spouse was of the age between fifteen to eighteen years. It
was held that although the section as provided in the code provides a negative answer but in
their view when rape is committed with a girl below her age of majority i.e., eighteen years it
shall amount to rape irrespective of the fact that the man having sexual intercourse with her is
her husband. It was observed that immunity as provided under Section 375 IPC had very little
meaning because the difference created between an unmarried minor girl and a married minor
girl is derogatory and vague. It has no legal standing and causes ambiguity. No rationality can
be attached to such a vague demarcation of the female children. It is not only a harmful but a
morally incorrect law to exist and such kind of immunity to males to rape their minor wives
was deemed to be eliminated with the judgment. Also, such a distinction is not here nor there
and has no substance whatsoever and thus the correct thing to do would be to eliminate a
frivolous law which can only misguide. This kind of divide just seems illogical and

prejudiced and simply wrong.36

It was also held by the Supreme Court in Independent Thought’s case Court that such

distinction as envisaged under section 375 with exception 2 under it is also against the basic

principles which are provided under the Constitution of India Article 15(3)%* specifically

encourages laws for the benefit of women and children. This vagueness deviates from the
principle that this fundamental right stands for. Article 21 ensures the personal liberty of
every individual. The exemption along with the difference placed between married and
unmarried minors places a disturbing hindrance to the right to life and liberty of married
minor who is bound by her husband’s orders. The differentiation is not only against the
general principles and ethos of our nation but also against international and global

instruments that have been signed by the country.

83 Madan B. Lokur, Jin 2017 SCC Online SC 1222 (Wit petition (C) no.382 of 2013)
84The Constitution of India. Art 15(3).
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MARITAL RAPE: DISCREPANCIES IN LEGAL PROVISIONS UNDER
DIFFERENT LEGISLATIONS

In Independent Thought’s case®®, it was argued by the social organization that filed the

petition that a person having sex with a girl under the age of eighteen years even with her
consent shall amount to ordinary rape but if such a girl is married her husband even without
herpermission may use her for sex and be immune against any liability. This helps that the
man goes without any liability and he can move around in the society guilt free. By the virtue
of marriage, a child’s right to her own bodily integrity and self-assurance is taken away very
smoothly and with frivolous explanations. A married minor suddenly becomes appropriately

mature to give her consent to sex and in fact to get raped.

In this judgment, duties of the Indian administration were pointed out which were provided
under the Convention on Rights of the Child®® in the year 1990. Herein it was the duty of the
government to provide protection to children from exploitation of any sexual nature and child
abuse had to be prevented. It was held that by giving the autonomy to males to rape their
minor wives, a sense of legitimacy is attached to a crime within marriage which has a very

serious nature attached to it if committed outside wedded life.

In Independent Thought’s case Hon’ble Justice Madan B. Lokur made the following
observation: “The before us is limited but one of considerable importance that is whether
sexual intercourse between man and his wife being a girl between 15 18 years of age is rape?
Exception 2 to section 375 of the Indian Penal Code answers this in negative, but in our
opinion sexual intercourse with a girl below 18 years of age is rape regardless of whether she
is married or not. The exception carved out in the IPC creates unnecessary and artificial
distinction between a married girl child and an unmarried girl child has no rational nexus

with any unclear objective sought to be achieved.”

Exception 2 to section 375 of IPC is in contravention of laws like Protection of Children from
Sexual Offences Act, 2012 (hereinafter to be referred as POCSO Act, 2012%7) and Juvenile
Justice Care and Prevention Act, 2015 (Hereinafter to be referred as JIA, 2015 )also. Sexual

assault done in a penetrative manner has been defined under the POCSO Act. It has been

55 Ihid.

% Convention on Rights of the Child, Arts 1 and 34.

67 Protection of Children from Sexual Offences Act, 2012
68 The Juvenile Justice Care and Prevention Act, 2015
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provided that if such assaulter is in relation to the assaultive it shall be deemed to be an
offence of a graver nature. A peculiar feature of this act is that being a special law it has
overriding nature and that means that a husband may not be punishable under rape provided
under IPC but he can be punished under the POCSO with a punishment as severe as rigorous

imprisonment for a period of ten years.

It has been adopted by the state legislature of Karnataka,®°that any marriage which is done in

violation of age requirements shall be considered as void ab initio. It would derive
punishment under the POCSO Act if such a relationship is found to exist illegally. The Court
has suggested that all states may also undergo the same procedure so that by making child
marriages void the man having sex with his child wife shall be both punishable under the
POCSO act and IPC.

Further it was reiterated in the judgment delivered in Independent Thought’ case as follows,
“We are left with absolutely no other option but to harmonize the system of laws relating to
children and require exception 2 to section 375 IPC to now be meaningfully be read as:
“Sexual intercourse or sexual acts by a man with his own wife, the wife not being under
eighteen years of rape, is not rape.” It is also to be noted that Supreme Court in this case

made it clear that this judgement is not with regard to the issue of “marital rape .

In Independent Thought’s case at least one aspect of marital rape laws became clear. It is a
progressive step in the legal system and makes it clear that a female child whether married or
not has the right to be protected from being raped. To be assured of wellbeing of a person is
the right that every individual must have and especially children who do not have the ability
or courage to stand up for themselves or even know the meaning of acts being committed
against them. This is a sad place to be and the judgment has slightly improved this situation
in this regard. Although this decision is a very dynamic leap in ourjudicial system yet it is
disturbing to learn that even today the SC has very conveniently refused to comment on rapes

within marriage with adult wives.

Therefore, it can be stated that the legal position of marital rape is safely established in this
chapter. The legal framework has seen many slow steps and many dynamic changes but there

is definitely long way to go to proceed. In order to analyse the legal standing of the present

% The Karnataka amendment reads as follows: (1-A) Notwithstanding anything contained in sub s. (1) of sec of
PCMA, every child marriage solemnised on or after the date of coming into force of the Prohibition of Child
Marriage (Karnataka Amendment) Act, 2016
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system along with important categorizations of the past, the following observations can be

made-

Women were not treated in the manner they should have been since early times. This was
a tragic time and no attention was given to the plight of women. Marital rapes were very

common and there was no course available to aggrieved women.” During this time child

marriages were very common and young girls were married to men double their ages that
raped them and drove sexual benefits from such young girls.

With the incoming of reports and commissions age of consent saw a constant change.
Earlier the age to give permission was only twelve years then it increased to thirteen years
and for a long time it remained fifteen years after the 2013 criminal law amendment’?.
This amendment saw most changes in the structure which would shape laws relating to
protection of women and girl children.

Section 375 of IPC is the section which defines the offence of rape. Under this section an
exception has been attached and it shall provide that no person who is in a marital
relationship can be held liable of rape with his wife.”? This exception necessarily stands
the ground that women are the object of male gratification and they do not have mind of
their own to refuse or accept a sexual activity.

It has been established by this exception that although ordinary rapes are punishable but
when a man rapes his own wife in any of the manners that have been provided under the
definition, he will not be made liable for any offence because right to sex has been
awarded to him, by virtue of his marriage. It is duty of the wife to cohabit and procreate
with her husband even though she may or may not want to do so.

The argument that has sustained the marital law exemption is that there are other
remedies available to a female when any assault or the like has been committed against
her by the husband or his family. This has been argued to keep the exception and to
prompt its deletion. Other statutes offering recourse to victims are Section 498A (offence
of cruelty), Domestic Violence Act, POCSO act, JJA Act (for married minors) etc. these
laws are although helpful but the justification to not keep it under rape is vague and

meaningless.

"Bose, S. (2009).Women in Indian Society: A Historical Perspective. Journal of Historical Sociology, 22(3),
353-376.

"Criminal Law (Amendment) Act, 2013, No. 13 of 2013 (India).

"2Delhi Domestic Working Women’s Forum v. Union of India, (1995) 1 SCC 14.
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The final position is that rapes with adult wives are still not rapes but there is no
distinction between rape of a married minor and rape of an unmarried minor girl. An
equal footing has been obtained in this regard. But where it comes to rapes with adult
wives, it still exists shamelessly.

The unclear meaning of consent has also posed a problem in interpreting the laws relating
to crimes against women. It is because no valid meaning has been adopted for a consent.
It basically means to allow something or some task to happen. It actually means to give
the right to another person to perform any activity. It also means to give no objection to
another person for that particular task and activity. In other sense it means when a person
voluntarily agrees upon the proposal from the other person.

There are also different types of consent which is actually be used in the daily life i.e.,
express, implied, informed. Every type of consent has their own definition. If we take an
example of the express consent, it means when a person expressly gives the right to
another person for the particular task to happen. And when it comes to implied it does not
need any expression from the person to perform such task. Informed consent is the
consent which is having future prospects.

The constitutional aspect promotes the autonomy that is the right of every person. Art

14" provides for right to equality and necessitates that there shall be equality in such a

close relationship. Equal status between husband and wife shall strengthen the
relationship and not harm it.

Article 217 guarantees the right of personal liberty to a female. It is an imbibed right
which nobody shall be denied. This is the most important fundamental right of a person
and should be foregone at any cost. This right shall be given judicious application and
marital rapes clearly take away this right. For it to sustain, there is an urgent need for
abolishment of this unwarranted sexual activity from all our lives.

This kind of change shall instill in a mutual respect for women and children by their male
counterparts and it shall become a better place to be for all Indians.

When all countries have recognized that it should be an offence, does it not become the
duty of the government to make it happen in the country as well?

Is silencing the voice of a helpless female the appropriate method to protect the institution

of marriage?

3Constitution of India, Article 14.
74Constitution of India, Article21.
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e The answers to these questions are vague, arbitrary and are often seen in conflict with
each other. There is an urgent to recognize the rights and to work accordingly so that we

can move forward and not backwards.

In Independent Thought’s case reference was made to "Economic Impacts of Child Marriage:

Global Synthesis Report” released in June 2017 as follows: “This report is a collective

effort by the International Centre for Research on Women and the World Bank and it deals
with the impact of child marriages on fertility and population growth; health, nutrition, and
intimate partner violence; educational attainment; labor force participation, earnings and
welfare, and women's decision-making and other impacts. The economic cost of child
marriages and implications has also been discussed in detail in the report. A child marriage is
defined as a marriage or union taking place before the age of 18 years and this definition has
been arrived at by relying on a number of conventions, treaties and international agreements

as well as resolutions of the UN Human Rights Council and the UN General Assembly.”

In Independent Thought’s case another reference was made to "A Statistical Analysis of Child
Marriage in India based on Census 2011"7® as follows: “This report is prepared by
organization called Young Lives and the National Commission for the Protection of Child
Rights and was released in June 2017. According to the report, "Child marriage is not only a
violation of human rights but is also recognized as an obstacle to the development of young
people. The practice of child marriage cut shorts stage of self-discovery and exploring one's
identity. Child marriage is an imposition of a marriage partner on children or adolescents who
are in no way ready and matured, and thus, are at a loss to understand the significance of
marriage. Their development gets comprised due to being deprived of freedom, opportunity
for personal development, and other rights including health and wellbeing, education, and
participation in civic life and nullifies their basic rights as envisaged in the United Nation's
Convention on the Right of the Child ratified by India in 1989. "The key consequences of
child marriage of girls may include early pregnancy; maternal and neonatal mortality; child
health problems; educational setbacks; lower employment/livelihood prospects; exposure to
violence and abuse, including a range of controlling and inequitable behaviors, leading to
inevitable negative physical and psychological consequences; and limited agency of girls to

influence decisions about their lives”.

5 Economic Impacts of Child Marriage: Global Synthesis Report", (June 2017).
6 A Statistical Analysis of Child Marriage in India based on Census 2011; report prepared by Young Lives and
the National Commission for the Protection of Child Rights
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