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INTRODUCTION
Performers play a crucial role in the entertainment industry, bringing artistic
works to life through their expressions, skills, and creativity. Over the years,
there has been increasing recognition of the rights of performers, particularly in
response to the challenges posed by technological advancements, digital
distribution, and new-age entertainment models. While various legal
frameworks exist to protect performers’ rights, the enforcement of these rights
remains fraught with difficulties. Despite the statutory provisions and
international agreements recognising these rights, many performers struggle to
assert their claims, often facing contractual limitations, revenue disparities,
digital exploitation, and weak dispute resolution mechanisms. The gap between
legal recognition and actual enforcement has resulted in an environment where
performers, particularly those without significant bargaining power, are

frequently left without adequate legal recourse.

At the national level, many countries have incorporated these protections into
their legal frameworks. For instance, in India, performers’ rights are recognized
under the Copyright Act, 1957, which was amended in 2012 to provide
performers with moral and economic rights. Section 38 of the Act grants
performers the exclusive right to control the communication of their
performances to the public, while Section 38A provides them with a right to

receive royalties.
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THE GAP BETWEEN LEGAL RECOGNITION AND ACTUAL
ENFORCEMENT

Although legal provisions exist on paper, their implementation is far from

seamless. One of the key issues contributing to this gap is the imbalance of
power between performers and production companies. Performers, especially
emerging artists, often sign contracts that significantly limit their control over
their own performances. These agreements are frequently drafted in favour of
producers, granting them exclusive rights over recordings, distributions, and
future uses of performances. In many cases, performers are not adequately
compensated for the commercial success of their work, as contracts either offer
lump-sum payments or exclude residual earnings altogether. This issue is
particularly evident in the digital era, where streaming services dominate
content distribution, yet performers receive only a small fraction of the revenue

generated.

The proliferation of illegal streaming websites, social media platforms, and
filesharing networks has made it easier for performances to be exploited without
authorization. While laws such as the DMCA and anti-piracy measures under
various national legislations exist, their effectiveness is often limited by
jurisdictional challenges and the sheer volume of infringing content. Performers
frequently struggle to take legal action against infringers, as litigation can be

costly, time-consuming, and difficult to pursue across multiple jurisdictions.

CONTRACTUAL IMBALANCE AND EXPLOITATIVE AGREEMENTS

“Performers, particularly those in the early stages of their careers, often find
themselves at a severe disadvantage when negotiating contracts with production
houses, record labels, and streaming platforms. The entertainment industry is

largely structured in favour of producers, studios, and distributors, who have the



financial and legal resources to dictate terms that prioritize their interests over
those of the performers’. As a result, many artists are locked into contracts that
strip them of control over their work, limit their financial benefits, and restrict
their ability to challenge unfair terms. This contractual imbalance is one of the
most significant challenges in enforcing performers’ rights, as it not only
undermines their economic security but also restricts their creative and

professional autonomy™.

REVENUE DISTRIBUTION AND DIGITAL STREAMING
CHALLENGES

“Streaming services such as Netflix, Amazon Prime, and Spotify have
introduced revenue models that prioritize production companies over individual
performers. Many performers sign contracts that provide a one-time payment
for their work, regardless of the long-term commercial success of the project.
This means that even if a film, television series, or song generates millions of
dollars in revenue over several years, the performer receives no additional

compensation beyond their initial fee.”

“This issue has led to major labour disputes, such as the 2023 Hollywood
Writers” and Actors’ Strikes, where performers and writers protested against the
unfair revenue-sharing models used by streaming platforms. The strike
highlighted how studios and production houses maximize profits while limiting
performers’ financial benefits, particularly in an era where digital content

generates continuous revenue through subscriptions and licensing deals.”

Additionally, royalty disputes are common in both the film and music industries.
Many performers have reported instances where their contractual agreements

promised revenue- sharing models, only to later find that hidden clauses, vague



accounting practices, or opaque revenue-tracking mechanisms have prevented
them from receiving their rightful share of earnings. This lack of transparency
benefits production houses while making it nearly impossible for performers to

accurately track their financial entitlements.

Unlike professionals in other industries, many performers lack access to strong
collective bargaining mechanisms that could help them negotiate better terms.
While some unions and guilds exist, such as the Screen Actors Guild-American
Federation of Television and Radio Artists (SAG-AFTRA) in the U.S., the
Federation of Western India Cine Employees (FWICE) in India, and the
Musicians’ Union in the U.K.—these organisations often face resistance from

major studios and production houses.

While legal reforms, stronger labour unions, and increased awareness about
performers’ rights can help address these issues, real change requires a shift in
industry norms that priorities fair treatment and equitable compensation for
performers. Until that happens, production houses will continue to wield
disproportionate power over the careers and creative contributions of artists in

the entertainment industry.

THE ISSUE OF RESIDUAL EARNINGS AND ROYALTY PAYMENTS

Residual earnings and royalty payments have long been a contentious issue in

the entertainment industry, particularly for performers who contribute to films,
television shows, music, and digital content. While production houses, record
labels, and streaming platforms continue to generate revenue from the
distribution and licensing of creative works, performers often struggle to secure
a fair share of these earnings. The fundamental problem lies in the way contracts

are structured, typically favouring producers and distributors while limiting



performers’ financial benefits. Many performers receive only a one-time
payment for their work, with no entitlement to residuals or royalties, even when

their performances continue to generate revenue over time.

Historically, in traditional media models such as television syndication and
theatrical film releases, performers were entitled to residual payments when a
production was rebroadcast, re- released, or distributed in new markets. These
payments were designed to ensure that performers received a portion of the
ongoing profits derived from their work. However, the advent of digital
streaming platforms has drastically altered the financial landscape. Streaming
services like Netflix, Amazon Prime, and Spotify operate on subscription-based
or ad- supported models that generate continuous revenue, yet many performers
do not benefit from this recurring income. Instead, they are often compensated
through a single upfront payment, regardless of how many times their

performance is viewed or streamed.

DISPARITIES IN REMUNERATION BETWEEN ARTISTS AND
PRODUCERS

The entertainment industry has long been characterised by significant disparities

In remuneration between artists and producers. While performers contribute
directly to the success of films, television shows, music, and digital content,
their financial compensation is often disproportionately low compared to the
profits earned by producers, studios, and record labels. This imbalance is
particularly evident in revenue-sharing agreements, contractual terms, and
control over intellectual property, all of which favour production companies

over individual artists.



DIGITAL PIRACY AND UNAUTHORIZED USE OF PERFORMANCES

The advent of digital technology and the internet has revolutionized the

entertainment industry, making content more accessible than ever. However, it
has also given rise to significant challenges, particularly in the form of digital
piracyand the unauthorised use of performances. These issues threaten the
economic interests of performers, production houses, and content creators by
enabling illegal distribution and consumption of creative works without proper
authorisation or compensation. Despite the existence of legal frameworks aimed
at protecting intellectual property rights, enforcement remains a major challenge

due to the ease of access, anonymity, and global reach of digital platforms.

This discussion explores the various forms of digital piracy, the impact of
unauthorised use on performers, legal measures to combat these challenges, and
the need for stronger enforcement mechanisms to protect performers’ rights in

the digital age.

KINDS OF DIGITAL PIRACY
Digital piracy manifests in multiple forms, each posing unique challenges to

rights holders and performers. Some of the most prevalent types include:

1. lllegal Streaming and Downloading — Websites and peer-to-peer
networks facilitate the unauthorised distribution of movies, television
shows, music, and live performances. Platforms such as torrent websites
allow users to download copyrighted material without paying for it,
depriving performers of their rightful earnings.

2. Live Streaming Piracy — The rise of online streaming services has led to
an increase in unauthorised live broadcasts of concerts, sports events, and

theatrical performances. Websites and social media platforms often



stream copyrighted content in real time without authorisation, impacting
legitimate broadcasters and performers who rely on ticket sales or

subscription-based revenue.

. Unauthorised Reproductions and Remixes — In the music industry,

artists frequently experience unauthorised remixes, covers, and
reproductions of their performances. These adaptations, when shared
without permission, undermine the original creator’s ability to monetise

their work and may distort their artistic vision.

. Deepfake Technology and Al-Generated Content — A growing concern

is the use of Al and deepfake technologyto manipulate performances
without the artist’s consent. Al-generated voices and video manipulations
are increasingly being used to recreate performances, often for

commercial gain, without any remuneration to the original performers.

. Unauthorised Use on Social Media— The widespread sharing of

copyrighted content on platforms like YouTube, TikTok, and Instagram
has made it difficult for performers to control how their work is used.
While some platforms have implemented content recognition tools to
identify and remove pirated material, enforcement remains inconsistent,

and many unauthorised clips continue to circulate freely.

IMPACT ON PERFORMERS AND THE ENTERTAINMENT

INDUSTRY

Digital piracy and the unauthorized use of performances have far-reaching

consequences, affecting not only financial earnings but also performers' artistic

integrity and career prospects.

1.

Loss of Revenue



One of the most significant impacts of piracy is the loss of income for
performers. When films, music, and live performances are distributed illegally,
the legitimate revenue streams, such as ticket sales, digital downloads, and
streaming royalties, are severely affected. While production houses and record
labels also suffer financial losses, individual performers are often the most
vulnerable, as their earnings largely depend on contractual agreements that may

not account for lost revenue due to piracy.

2. Erosion of Performers’ Rights

Unauthorised use of performances also threatens the legal and moral rights of
performers. When performances are shared without permission, artists lose
control over how their work is used and presented to the public. This is
particularly concerning in cases where manipulated versions of performances,
such as unauthorised edits, remixes, or Al-generated content, alter the original

artistic expression of the performer.

For example, deepfake technology has been used to create fake performancesof
musicians and actors, often for commercial purposes. These Al-generated
videos and voice recordings raise ethical and legal concerns, as they mislead

audiences and exploit the performer’s identity without consent.

Additionally, performers often face challenges in claiming ownership of their
work, especially when pirated versions circulate without attribution. Many
artists rely on their body of work to establish a reputation and secure future
opportunities, but when their performances are misappropriated and used
without acknowledgment, it becomes difficult for them to gain recognition and

build a sustainable career.



MEASURES TO COMBAT DIGITAL PIRACY

Recognising the economic and moral threats posed by digital piracy, several

international and domestic legal frameworks have been established to protect
performers’ rights. However, enforcement remains a challenge, particularly in
the digital space, where content is easily copied and distributed across multiple

jurisdictions.

INTERNATIONAL LEGAL FRAMEWORKS
1. The WIPO Performances and Phonograms Treaty (WPPT) — This

treaty, administered by the World Intellectual Property Organization

(WIPO), grants performers exclusive rights over their performances,
including protection against unauthorised reproduction and distribution. It
also establishes the right to receive equitable remuneration for digital use
of their work.

2. The Berne Convention for the Protection of Literary and Artistic
Works — This convention provides automatic copyright protectionfor
creative works, ensuring that performers retain control over how their
performances are used internationally.

3. The Beijing Treaty on Audiovisual Performances — Adopted in 2012,
this treaty specifically addresses performers' rights in audiovisual works,
granting them exclusive control over the digital reproduction and

distributionof their performances.

NATIONAL LAWS AND ENFORCEMENT MECHANISMS

To combat digital piracy and unauthorised use of performances more

effectively, stronger enforcement mechanisms and technological solutionsare

necessary. Some key strategies include:



1. Improved Digital Rights Management (DRM) — Implementing stronger
encryption and anti-piracy technologies can help prevent unauthorised
access to digital content. DRM tools can restrict illegal copying and limit
the distribution of pirated material.

2. Content Identification Systems — Platforms like YouTube have
developed automated content recognition systemsthat detect and remove
copyrighted material. Expanding these technologies to other platforms
could help combat piracy more effectively.

3. Stronger Legal Enforcement and Penalties — Governments should
introduce stricter penalties for digital piracy, including fines, website
shutdowns, and criminal charges against repeat offenders. Cross-border
legal cooperation should also be strengthened to tackle piracy at the
international level.

4. Public Awareness Campaigns — Educating consumers about the
negative impact of piracy on performers’ livelihoods can help reduce
demand for pirated content. Encouraging legal consumption through
affordable streaming options and fair compensation models can provide a

sustainable alternative to piracy.

DEEPFAKE TECHNOLOGY: A THREAT TO PERFORMERS' RIGHTS

Deepfake technology has rapidly evolved in recent years, enabling the creation
of hyper- realistic synthetic media that can manipulate audio, video, and images
with unprecedented precision. While this technology offers remarkable
possibilities in entertainment, education, and creative fields, it also poses severe
threats to performers' rights. The ability to digitally replicate a performer's
voice, facial expressions, and movements without their consent raises serious

legal, ethical, and economic concerns. The increasing use of deepfakes in



unauthorised performances, misleading media, and digital piracy highlights the

urgent need for stronger legal frameworks and enforcement mechanisms.

Understanding Deepfake Technology

Deepfake technology is a form of Al and machine learning that uses neural

networks to manipulate or generate digital content. The term "deepfake"

originates from deep learning, a subset of machine learning that enables Al

systems to analyse vast amounts of data and generate highly realistic synthetic

media.

The most common deepfake techniques include:
1.Face-Swapping — Al algorithms replace a person's face in a video
with another person’s likeness, making it appear as if they are
performing actions they never did.
2.Voice Cloning — Al-generated synthetic voices can mimic a
performer’s speech patterns, accent, and tone with high accuracy.
3.Full-Body Manipulation — Advanced deepfake systems can create
entire performances by generating digital doubles of performers,
mimicking their body language, gestures, and movements.
4.Lip-Syncing Technology — Al can manipulate a performer’s mouth
movements to match a different audio track, making it seem as if they
are saying words they never actually spoke.

Originally developed for film and entertainment applications, deepfake

technology has now expanded into numerous industries, often being used for

unethical or illegal purposes. This has raised serious concerns regarding the

unauthorised use of performers’ likenesses and the potential exploitation of their

identities.



Impact of Deepfake Technology on Performers

The misuse of deepfake technology has profound implications for performers
across various domains, including financial losses, reputational harm, and

diminished control over their artistic identity.

1. Unauthorised Use of Performances

One of the most pressing concerns surrounding deepfake technology is the
ability to digitally recreate performers without their consent. This allows
production houses, advertisers, and content creators to generate performances
without compensating or even informing the original artist. In some cases,
deepfake technology has been used to create synthetic versions of deceased

actors, reviving them for new film roles without their approval.

For example, Hollywood has already experimented with digital recreations of
deceased actors, such as Carrie Fisher in Star Wars: The Rise of Skywalkerand
Peter Cushing in Rogue One. While these instances were authorised by the
respective estates, the technology raises ethical concerns about performers
losing control over their image even after death. If this practice becomes
widespread, studios may increasingly use deepfake-generated actors instead of
hiring real performers, undermining opportunities and fair compensation for

living artists.

2. Damage to Reputation and Misinformation
Deepfake technology has also been widely misused for defamation,
misinformation, and misleading content, severely impacting performers'

reputations. Some of the most concerning cases involve:



» Fake Endorsements — Al-generated deepfake videos have been used to
create false advertisements, making it appear as though celebrities are
endorsing products they have never been associated with. This can harm
an artist’s credibility and result in legal battles over unauthorised
commercial use of their likeness.

* Manipulated Interviews and Public Statements — Deepfake videos can
alter a performer's speech to make it seem as though they have said things
they never actually did. This can be weaponised for political, social, or

commercial agendas, potentially damaging a performer's career.

» Deepfake Pornography and Exploitative Content — One of the most
disturbing applications of deepfake technology is the unauthorized
creation of pornographic videosusing a performer’s face. Many actors,
musicians, and influencers have been targeted by deepfake pornography,
which not only violates their dignity and privacy but also leads to

significant emotional and professional distress.

Given the rapid advancement of deepfake technology, performers increasingly
find themselves fighting against false representations of their identity, often

with little legal recourse.

Legal Challenges in Addressing Deepfake Misuse
Despite the significant risks posed by deepfake technology, legal protections for
performers remain inadequatein many jurisdictions. Some of the key legal

challenges include:



1. Lack of Specific Legislation — Many countries have no specific
lawsaddressing deepfake misuse, leaving performers vulnerable to
unauthorised replication of their image and voice.

2. Difficulty in Proving Damages — Even when legal action is taken,
proving financial and reputational damagescaused by deepfakes is often
challenging. Courts may require concrete evidence of economic harm,
which can be difficult to quantify.

3. Jurisdictional Issues — Deepfake content is often created and distributed
across multiple countries, making it difficult to enforce legal action

against offenders working in foreign jurisdictions.

WEAK DISPUTE RESOLUTION MECHANISM

The enforcement of performers' rights is often undermined by weak dispute
resolution mechanisms, making it difficult for artists to assert their legal claims.
Despite the recognition of performers' rights under various intellectual property
laws and contractual agreements, the practical reality is that many performers
struggle to enforce these rights due to inefficient legal frameworks, lengthy
litigation, and the lack of effective alternative dispute resolution (ADR) options.
This results in significant financial and professional hardships, as many
performers are forced to either accept unfair settlements or abandon their claims

altogether.

One of the most pressing challenges in dispute resolution is the time-consuming
and expensive nature of litigation. Court cases involving contract breaches,
unpaid royalties, or unauthorised use of a performer’s image can drag on for
years, often requiring extensive legal resources. Many performers, particularly

emerging artists, lack the financial capacity to sustain prolonged legal battles



against well-funded production houses and streaming platforms. Additionally,
judicial backlogs in many countries further delay the resolution of disputes,
leaving performers without timely relief. In cases where performers do manage
to take legal action, they often face the difficulty of proving financial damages,

particularly in disputes over residual payments and digital rights.

INCONSISTENCY IN JUDICIAL INTERPRETATIONS

Inconsistent judicial interpretations pose a significant challenge in the
enforcement of performers’ rights, creating uncertainty in legal outcomes and
weakening the overall framework meant to protect artists. While laws
recognising performers’ rights exist across multiple jurisdictions, courts often
take varied approaches in their interpretation and application. This inconsistency
stems from differences in national legal systems, conflicting precedents, and the
evolving nature of digital media, all of which contribute to an unpredictable

legal landscape for performers seeking justice.

INCONSISTENT JUDICIAL INTERPRETATIONS OF PERFORMERS’
RIGHTS: A CASE LAW ANALYSIS

The legal landscape surrounding performers’ rights is fraught with
Inconsistencies across jurisdictions. Courts in different countries have taken
divergent approaches when interpreting key aspects of performers’ rights,
including contractual obligations, unauthorised use of performances, and digital
reproductions. While some rulings have reinforced the rights of performers,
others have prioritised contractual terms, creative freedom, or technological
advancements, often at the expense of artists. This lack of uniformity has led to

unpredictable outcomes, making it difficult for performers to assert their rights



consistently. Several landmark cases illustrate this judicial inconsistency,

highlighting the need for clearer legal frameworks.

1. The Olivia de Havilland Case

A contrasting example emerged in the United States in Olivia de Havilland v.
FX Networks (2018). De Havilland, a legendary Hollywood actress, sued FX
Networks for depicting her without consent in the television series Feud: Bette
and Joan. She claimed that the show misrepresented her character, falsely
attributed dialogue to her, and commercially exploited her likeness without

authorisation.

However, the California Court of Appeal ruled against de Havilland, holding
that the First Amendment protected the creative liberties of FX Networks. The
court determined that public figures, particularly historical personalities, do not
have exclusive control over their biographical portrayals in creative works. This
ruling created a significant legal precedent, effectively limiting performers’
rights when it comes to unauthorised portrayals. While some courts have
acknowledged the right of performers to control the use of their image and
persona, this case highlighted how judicial interpretations can vary depending

on competing considerations such as artistic freedom and free speech.

2. Rick Astley and the Deepfake Voice Case

In 2023, British pop star Rick Astley initiated legal proceedings against rapper
Yung Gravy and Republic Records over the unauthorised imitation of his voice
in a song. The track contained an artificial recreation of Astley’s distinctive
vocals, closely resembling his hit Never Gonna Give You Up, without his

consent.



Although the case was ultimately settled out of court, it raised crucial questions
about the extent to which performers have control over Al-generated replicas of
their voice. UK law does not have explicit protections against vocal deepfakes,
leaving the legal standing of such claims uncertain. This case illustrated the
gaps in existing laws, as courts struggled to apply traditional intellectual
property principles to emerging technologies. The absence of clear legal
guidance means that different jurisdictions may approach similar cases
differently, creating inconsistencies in how performers’ rights are protected in

the digital age.

3. IPRS v. Eastern India Motion Pictures Association

One of the most controversial rulings affecting performers’ rights in India was
Indian Performing Rights Society Ltd. v. Eastern India Motion Pictures
Association (1977). This case revolved around whether music composers and

lyricists retained rights over their work after assigning them to film producers.

The Supreme Court of India ruled that once a song was incorporated into a film,
the producer acquired complete ownership, and the original creators had no
further claim to royalties. This decision significantly weakened performers’ and
composers’ economic rights, allowing production houses to profit indefinitely

while the actual creators received no residual earnings.

This judicial inconsistency creates uncertainty for performers, as the
enforcement of their rights depends heavily on the jurisdiction where their case
Is heard. The lack of a standardised global framework means that performers
often face unpredictable legal battles, leading to financial and professional
hardships. To address these challenges, there is a pressing need for clearer

legislation and international cooperation to harmonise the protection of



performers' rights, ensuring that artists receive fair recognition and

compensation for their work across all mediums.
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