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Abstract

This paper examines the significance of cross-border mergers and acquisitions (M&A) in the
context of corporate restructuring, particularly in India post-liberalization. It highlights the
transformative impact of the Companies Act 2013, which facilitates both inbound and outbound

M&A, streamlining the process through the establishment of the National Company Law

Tribunal (NCLT) and reducing regulatory hurdles. The study aims to analyze the concept of

cross-border M&A, the reasons driving these transactions, and the relevant provisions of the
Companies Act 2013. Key motivations for cross-border M&A include growth, synergy, enhanced
profitability, increased market power, access to technology, and global competitiveness. The
paper also discusses the challenges associated with cross-border transactions, such as regulatory
compliance, cultural differences, and due diligence complexities. The findings underscore the
importance of cross-border M&A as a strategic tool for companies seeking to expand their global

footprint and adapt to the dynamics of international markets.
KEY WORDS- merger and acquisition, organization, companies, NCLT, law.
Introduction

Mergers and acquisitions are key tool for corporate restructuring worldwide to address the

challenges of globalization. The current wave of M&A is characterized by a significant number
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of cross border transactions®. M&A has been prevalent in developed economies for a long time,
but it gained popularity in India after the government’s liberalization policies in 1991. In this
way the company’s act 2013 was passed. The 2013 act introduces practical reforms for M&A,
making the process easier, faster and cleaner for companies. Few highlights include: the National
Company Law Tribunal (NCLT) which will hear and decide on M&A proposals, reducing the
likelihood of the objections and facilitating wider participation of shareholders via postal ballot

approval. In addition to these more innovations and simple methods, M&A*

Objectives
The prime objectives of this paper are

1. To analyse the concept of cross border M&A also

2. To analyse the reasons for cross border M&A with related provisions of Companies Act
2013
To analyse cross border M&A related provisions of Companies Act 2013

To find out the relative importance of cross border M&A in corporate sector.

Scope

Scope of this study is limited to the new regulations and mostly focusing on the new

development of cross border M&A as per Companies Act 2013.
Meaning of Cross Border M&A

Cross Border M&A refers to the transactions between companies form different countries, also
known as Overseas M&A. Cross Border Mergers combined the assets or operations of forms
from different countries to form new legal entity. A Cross Border acquisitions involves the
transfer of assests and operations from local to a foreign company, with the former becoming an

affiliate of the later®.

% Beena Saraswathy “Cross-Border Mergers and Acquisitions in India; Extent, Nature and Structure”. July 2010
www.cds.edu.

4 Dr. G.K. Kapoor and Sanjoy Dhamija COMPANY LAW AND PRACTICE, Taxmann Publication(P) Ltd. 20th
edn p-3

> M&A booster- New Companies Act has it all easy and clean — In House Community, http//www. In-house
Community.com.
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Technological Advancements, Low Cost Financing and stable market condition have led to
increased confidence and creativity in cross border M&A®.

This term refers to transactions were operating enterprises merge and acquire control of the

business of other enterprises, involving parties from different national origins or home countries.

Cross Border M&A transactions can be either inbound (foreign businesses investing in India) or
outbound (Indian businesses investing abroad).

Cross Border M&A involves common considerations such as

Gowvt. regulations, including licensing, employment law, taxation and subject matter
regulations have significant impact on businesses

Complying with both countries laws can be challenging at all stages

Cultural and linguistic differences can hinder integration

National security concerns and the restrictions that will come with them

Due diligence challenges in a diverse legal and cultural contexts

Certain countries may restrict certain types of businesses or markets

The coordination of IPRs

Cross Border M&As are more challenging than domestic M&As due to the need for extensive
due diligence. A qualified and experienced due diligence team can assist in ensuring that all

relevant factors and legal requirements are fully considered’
Reasons for cross border M&A

Cross border M&A are hybrid form of domestic and foreign corporate structures. These topics

are popular because they enable firms to enter new international markets and compete globally®.

Here are some of the reasons for cross border M&A

1. Growth

M&A allow for faster and more cost effective expansion and growth. M&A with and existing

firm can achieve the same goal in less time than internal growth or diversification. This strategy

® UNCTAD, WIR 2000 p-99
" Earnest & Young L.L.P.” Mergers and Acquisitions in the newer of Companies Act 2013” (Feb- 2014. P-14).
8 Michael A. Hitt et, al, Merger and Acquisition- A Guide to creating value for Shareholders, 2001,
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is often less expensive than developing production capabilities and capacity® Building new
facilities can be time consuming and costly, so it may be more profitable to acquire existing

facilities from another company.

2. Synergy

Synergy occurs when two organizations pool their resources and efforts to achieve better results.
This can lead to cost saving in areas such as sales officers, staff facilities, plant management etc!?
there are various types of synergies including manufacturing, operations, finance management
and marketing. Mahindra & Mahindra Ltd (M&M) acquired Jiangling motor company group

(JMCG), creating synergy in tractor manufacturing®?.
3. Enhance profitability due to economies of scale

M&A can increase production volume, reducing costs without increasing fixed costs. Fixed costs
are distributed over a large volume of production, resulting in lower unit costs!®. Economies of

scale are achieved by utilizing combined production and R&D facilities etc, more effectively.

4. Increase in Market power and Market entry

Acquiring companies with strong manufacturing and distribution networks can lead to increase
market power and market leadership. To enter new markets, foreign companies often merge with
local companies that have a strong customer base and knowledge of the market4. Cross Border
M&A is a strategy for establishing or maintaining a dominant position in specific markets.
\Vodafone acquired Hutchison Essar to enter the Indian market, While Whirlpool Corporation
acquired Kelvinator India, and Tata-Corus merged. Cross-border mergers and acquisitions are

driven by increased market power

5. Access to Input and Technology

° V.K. Bhalla, Financial Management and policy, Anmol Publication Pvt. Ltd, New Delhi, 1998 p- 1144

10 Jack Broyles et al, Financial Management Handbook, Grover Publishing Company Limited, Alderhot, Hants
1983, p-378.

11 J.C Verma, Corporate Mergers Amalgamation and Takeovers, Bharat Law House, New Delhi,2009, p-77

12 Business Line Financial Daily from THE HINDU group of publication Nov, 10. 2004.

13 M Pandey, Financial Management, Vikas Publishing House (P) Ltd, New Delhi, 2007. P-378

14 Gurminder Kaur, Corporate M&A, Deep and Deep publication Pvt Ltd New Delhi, 2005. P-273

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5 | ISSUE 3 FEBRUARY 2025 ISSN: 2582-7340

Mergers and acquisitions provide access to raw materials, technology, innovative products, and
cost effective labor. Due to technological advancements and R&D costs, firms are increasingly

collaborating in global markets.

6. Global Competitiveness

Companies are turning to cross-border mergers and acquisitions to gain global competitiveness.
Globalization and economic liberalization led to corporate restructuring through mergers and

acquisitions. In today’s globalized world, companies must position themselves to compete with

the best!®. Businesses seek cross- border mergers and acquisitions to diversify products and

markets, reduce reliance on exports, avoid political and economic instability in their home
country, and compete with foreign competitors. Tata Tea (TTL) has acquired Tetley Tea (Tetley
Group), the world’s second largest tea brand based in the United Kingdom, to enhance its global

competitiveness.

7. Other reasons

M&A offer several benefits, including favorable exchange rates for foreign acquisition, improved
market image, and the ability to provide home country clients with services for subsidiaries, such

as banks.

Cross border mergers and acquisitions share many similarities with foreign direct investment.
This process allows the firm to immediately expand into foreign markets. Cross border mergers
and acquisition can enhance firms’ global competitiveness. The joint stock companies’ act 1850,
based on the English Companies Act 1844, was India first piece of company legislation. The
Companies Act of 1857 first recognized companies as separate legal entities, but did not include
the concept of limited liability for banking and insurance companies. In 1858, the right was
extended to include banking companies. The Companies Act of 1913 replaced this Act and was
based on the English Companies Consolidation Act 1908. In 1950, the government of
Independent India formed a committee chaired by Sri HC Bhalla to revise the Indian Companies
Act. The Committee report was submitted in March 1952. The Companies Act 1956 was enacted

based on the committee’s recommendation and became effective on April 1, 1956. This Act, with

15 Bhasin, “Merger and Acquisition: An Overview,” Manupatra Newlines, Vol-1, Issue-7, Dec 2006, P-11.
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658 sections and 14 schedules, is the largest legislative enactment passed by Indian parliament. It
was largely based on the English Companies Act 1948.

The Companies Act revealed flaws in its provisions. The Act has been amended several times,
with major amendments introduced in 1960, 1962, 1963, 1964, 1965, 1966, 1967, 1972, 1974,
1977, 1985, 1988, 1991, 1993, 1996, 2000, 2001, 2002, and 2006.

The Companies Act of 2013 is a significant legal reform in India that aligns with global
standards. It incorporates recommendations from various committees, including the J.J Irani,
Naresh Chandra, and Vepa kamesan Committees. The Company Bill, 2008 was introduced in the
Lok sabha on October 23, 2008, to replace the existing Companies Act 1956. Due to the
dissolution of the Lok Sabha, the bill was reintroduced in parliament in 2009. The bill was then
sent to the Standing Finance Committee, who presented their report in August 2010. The bill was

again referred to the Committee in 2011 with new provisions.

The “Companies Act 2013” was passed by bith houses in Lok Sabha on December 18, 2012 and
Rajya Sabha on August 8, 2013. The president of India gave his assent on August 29, 2013 and it
became effective April 1, 2014.

This Act consists of 29 chpters, 470 sections and 7 schedules. This was significant milestone in
Indian corporate law. The Companies Act 2013 was amended by the Companies (Amendment)
Act 2015, which received president’s assent May 25, 2015 and Notified in the Official Gazette
on May 26, 2015.

The Companies (Amendment) Bill 2017 was introduced in Lok Sabha on March 16, 2016. It was
referred to the Standing Committee on Finance on April 12, 2016. After considering the

Committees suggestions, the government notified the Lok Sabha of the cabinet-approved

amendments. The Companies (Amendment) Bill 2017 was passed by Lok Sabha on July 27,
2017 and received Rajya Sabha assent on December 19, 2017%°.

16 Corporate Professionals “AN OVERVIEW OF THE COMPANIES (AMENDMENT) BILL, 2017,
info@companiesact,in
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The Bill aims to strength corporate governance standards, take strict action against defaulting
companies, and improve the ease of doing business in the country. The Bill makes over 40
amendments to the Companies Act 2013,

The Companies Act 2013, which took effect on April 1, 2014 replaced the 60 year old
Companies Act 1956 and addresses the need of domestic and international companies
undergoing M&A restructuring. The New Act streamlines and simplifies the merger and

acquisition process for companies, making it faster, easier and cleaner.

Section 230 to 240 of chapter XV of the Companies Act 2013 governs merger between India and

Foreign companies, including vice-versa'é.

The Companies Act 1956 prohibited Indian Companies from merging with foreign companies
incorporated outside India (Outbound merger), but allowed foreign companies to merge with
Indian companies (Inbound merger). The Companies Act 1956 prohibited outbound mergers. The
New Act now allows for inbound and outbound mergers and amalgamation between India and

foreign companies. This represents a positive step towards globalization.

The Companies Act 2013 aims to align corporate law with global business needs. This document

clarifies the legal framework for cross-border mergers, while also addressing areas such as

Corporate Social Responsibility, Auditor Rotation and One Person Companies™®.

The Ministry of Corporate Affairs (the MCA) issued a notification on April 13, 2017,

Section 234 of the Companies Act 1013 and the Companies (Compromises, Arrangements and
Amalgamations) Rules 2017 have been notified to make it operational. Section 234 of the Act
covers merger and amalgamations between India and foreign companies, as notified by the
Central Government. Section 234 allows for mergers and amalgamations with prior approval
from the Reserve Bank of India (RBI). The Central Government has the authority to make rules

in consultation with the RBI regarding these provisions??.

17 The Economics Times, Dec 19, 2017.

18 https://www.caclubindia.com/articles/cross-border-merger-uder-companies-act-2013-29701.asp.
19 http://www.thehindubusinessline.com/news/education/green-signal-for-outbound-mergers.

20 http://www.mea.gov.in/Ministry/pdf/section234Notification-1404 2017.pdf

21 http://compad.in/blog/Indias-new-cross-border-mrger-provision-a-realistic-structuring-option.
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The MCA now allows for both inbound and outbound mergers through the National Company
Law Tribunal (N.C.L.T) approval process, facilitating Indian companies access to global
markets. Previously, M&A schemes needed approval from the State High Courts with
jurisdiction over the companies registered office. The New Act proposes that the N.C.L.T will
take over the jurisdiction of High Courts in restructuring schemes under the Old Act, addressing
delays in M&A approval due to lengthy proceedings before state High Courts. The proposed

change aims to reduce the time required to obtain sanctions in M&A cases.

1. Prior approval from RBI is mandatory

According to section 234(2) of the Companies Act 2013, a foreign company can merge with a
company registered under the Act, and vice-versa. However, a merger requires prior approval
from the Reserve Bank of India. The merger scheme may include payment options such as cash,
deposit receipts or a combination of both?* This sub section defines a “Foreign Company” as

any company or body corporate incorporated outside of India, regardless of its location.

2. Central Government forming rules in consultation with the RBI

Section 234(1) allows the Central Government to consult with the RBI before making rules for

merger and amalgamations2,

3. National Company Law Tribunal (NCLT) approval

The Companies Act 2013 establishes a new regulator N.C.L.T which will take over the
jurisdiction of High Courts for merger approval. After obtaining RBI approval and complying
with section 230-232 of the New Act and Rules, the Tribunal will consider the merger

application.

4. Permitted Jurisdiction for Outbound Merger

The Companies Act 2013 now allows for outbound mergers, but only with a foreign company

incorporated in the country.

22 Sec- 234(2) of the Companies Act 2013
23 Sec- 234(1) of the Companies Act 2013
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(a) Jurisdictions with a securities regulator that is a member of the International Organization
of Securities Commissions Multilateral Memorandum of Understanding (MoU) or a
signatory to the bilateral MoU with SEBI or

(b) Whose central bank belongs to the Bank for International Settlements (BIS) AND

(c) A jurisdiction not mentioned in FATAs public statement.

(1 A court hearing a strategic anti-money laundering case

(i) Counter-measures are in place to address deficiencies in a jurisdiction combating
terrorist financing

(iii)  The jurisdiction has not made significant progress in addressing deficiencies.

(iv) A jurisdiction that has not agreed on an action plan to address deficiencies with
the FATA

. Valuation
Q) When merging with a foreign company, its important to ensure proper valuation.
(i) A valuator from a recognized professional organization in their country conducts
the assessment.

(iii)  Valuation must follow internationally accepted accounting and valuation

principles?.

For outbound mergers, a declaration must be attached to the application for RBI

approval. However, the law does not require this for inbound mergers.

Fast Track Merger

Section 233 of the Companies Act 2013 deals with the ‘Fast Track Merger’ which
simplifies mergers and amalgamations for small, holding and wholly-owned subsidiary
companies. Merger and amalgamation under the Companies Act 1956 are time
consuming and costly processes that require clearances from multiple regulatory bodies.
This applies to all companies. The process of merging small companies, holdings and
companies without third party interests needed to be simplified and accelerated. The
current Act allows companies to undergo merger and amalgamation procedures quickly

and easily within a set time frame.

24 http://www.mondog.com/India
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Inbound Merger

The Draft Regulation for inbound mergers aloes Indian companies to issue or transfer securities
to individuals outside India in accordance the Foreign Exchange Management (Transfer or Issue
of Security by a Person Residing Outside India) Regulation 2000. Borrowings from the
transferor foreign company must follow the external commercial borrowing norms, trade credit
norms and other foreign borrowings norms outlines in the Foreign Exchange Management
(Borrowing or Lending in Foreign Exchange) Regulation 2000 or Foreign Exchange
Management (Guarantee) Regulations 2000. The Indian company can acquire and hold assets
outside of India in accordance with FEMA rules and regulations. The resultant company may
acquire immovable property outside India for business and resident purposes in accordance the
Foreign Exchange Management (Acquisition and Transfer of Immovable Property outside India)
Regulation 2015.

Outbound Merger
For outbound mergers resulting in a foreign company:

Indian residents must follow the Foreign Exchange Management (Transfer or issue of Foreign
Security) Regulation, 2000 or the applicable provisions of the Liberalized Remittance Scheme

when acquiring or holding securities in the resultant company.

The foreign company shall repay its outstanding or impending borrowings according to the
NCLT approved scheme under the Companies (Compromise, Arrangement or Amalgamation)
Rules 2016.

The foreign company can acquire, hold and transfer assets in India within the limits set by the
FEMA.

For both inbound and outbound mergers, if assets or securities are acquired or held in violation
of FEMA, the resultant company must sell them within 180days of the cross-border merger
schemes approval. The sale proceeds must be repatriated to India or outside India immediately

through banking channels.

According to the Draft Regulation, all cross-border merger transactions must be reported to the

RBI by the Indian and foreign companies involved, as prescribed.
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Penalty

All offenses under the New Act, except those listed in section 212(6) are considered non

cognizable?.

According to the Criminal Procedure Code 1973- section 439(2), no court will take cognizance

of an alleged offense committed by a company or its officers unless written complaint is filled

by the Registrar, a shareholder, or a Central Government authorized person?.

The Companies Act 2013 stipulates that any company that violates the procedure pertaining to
the sanction of reconstruction and amalgamation of companies under section 232 will be fined
not less than one lakh rupees but not more than twenty five lakh rupees. Additionally, any officer
of the transferor or transferee company who is found to be in default will face imprisonment for
a maximum of one year, a fine of not less than one lakh rupees but not more than three lakh

rupees or both?’.

Conclusion

Cross-border mergers and acquisitions are a valuable tool for companies seeking to expand or

restructure.

Our companies faced challenges and obligations when expanding into the global market. The
Companies Act 2013 represents a step towards globalization. This will facilitate Indian
company’s access to global markets and make their corporate laws more acceptable globally. The
2013 Act allows both inbound and outbound mergers with foreign entities permitted by the
Central Government’s amended Rules. Section 234 of the Companies Act 2013 addresses cross-

border mergers between Indian and foreign companies.

The Ministry of Corporate Affairs (M.C.A) has added Rule 25-A to the Companies
(Compromises, Arrangements and Amalgamation) Rules 2016 (Merger Rules) to clarify the
scope of section 234’s application. To close these deals, prior approval from the Reserve Bank of

India and compliance with section 230-232 of the Companies Act, 2013 and the Rules are

%5 Sec 439(1) of the Companies Act 2013
26 Sec 439(2) of the Companies Act 2013
27 Sec 232(8) of the Companies Act 2013
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required. The proposal merger will be subject to regulatory supervision and safeguard the
interests of stakeholders.

The inclusion of section 234 in the Companies Act 2013 is a positive step. Section 234 restricts

cross-border mergers between Indian companies and foreign companies from only notified

countries, reflecting the government’s protectionist mindset.

Rule 25-A does not recognize Section 233 of the Companies Act 2013. There is a need to revisit

some aspects of the newly introduced Act.
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