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Introduction

Law interacts with human behavior in every walk of life; legal machinery being an instrument

of Social change. It becomes a necessary when imposing new patterns of social behavior upon

society®. While punishment is a method through which the lawmakers ensure the law’s

protection and enactment, the death penalty in effect involves the infliction of the highest and
extreme penalty. It is a supreme method of punishment since it affects the very existence of

human life.

The death penalty has been defined as the social condemnation of a person to death, who had
taken away the life of another person in a premeditated and gruesome manner without any
regard for the life of the victim and without any sense of being shameful or mindful of the

consequences of his act.

While the history of capital punishment is a long one, the modern trend in this regard has been
to limit its usage with a view towards abolition. However, there are still many nations and
states that have retained the death penalty within their penal codes for the punishment of
heinous crimes. This interplay between the abolitionist and retentionist movements has
resulted in a heated debate regarding the utility and the constitutionality of the death penalty
with important legal and theoretical discourse communities on both sides of the divide.
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The following chapters will analyse the theories of punishment, which govern the criminal
justice system, the history of capital punishment, as well as its application and standards
therein within and without India. With such a backdrop, it will lay down the arguments given
by those that advocate the retention of the death penalty and then attempt to counter them by

elucidating the arguments brought forward by the abolitionists.

The project will attempt to prove through such an analysis, that the taking of another person’s
life is morally indefensible and goes against the basic tenets of human dignity and that the
taking of a life by the state in the name of the law has failed to justify its existence since it is

neither a deterrent or a preventive measure against crime and criminal behavior.

. Theories of Punishment

“Whoever imposes severe punishment becomes repulsive to the people, while he who awards
mild punishments becomes contemptible, but whoever imposes punishment as deserved

b2

becomes respectable. ”* — Kautiliya

“Dread of the rod alone restrains the bad, controls the good and makes a nation strong.The
king must punish fearlessly...else the strong would oppress the weak.. It is the fear of
punishment of the person and of the grave risk of forfeiture of life which restrains section of

the population from criminality.”® — Manu

While the term punishment has not been defined in the Indian Penal Code, it is understood to
mean a social response which occurs in the event of a violation of a legal rule, and is imposed

by those persons authorised by the legal order from which the rule finds its origin.

Punishment would, therefore, involve the suffering of consequences, which would normally
be deemed unpleasant and would include the expressed disapproval of the offender. Thus one
could deduce that the purpose of punishment would be to prevent the commission of any acts
injurious to society and deter prospective criminals from committing such crimes while

punishing those who commit an offence.

4 M. Shamim, Capital Punishment, Cri .L.J., 1989, p 54

5 A. Ross, Guilt Responsibility and punishment, p 39. As quoted in A.Kumar, Capital Punishment,new
trends, Co chin university, Law review, Volume 4, 1980 p 155
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Crime and punishment have a complex interrelationship, which should be keptin mind when
punishing an offender. According to the interpretation given to criminal justice and
punishment by the supreme court, it was declared that the nature of the crime and not the
criminal should be the basis for punishment®. While the modern state has undertaken the
responsibility of protecting its citizens it has also introduced a criminal justice system to

facilitate the gradual reduction of criminal behaviour.

While some may argue that the purpose of a system of punishment is to ensure that crime does
not go unpunished and that the victim as well as society would feel that justice had been done
to it, greater awareness regarding the human rights of the individual and the importance of
reformative penal sanctions together with the rights of the prisoner to protection from all
forms of violence that may be contrary to constitutional norms, have given rise to the

condemnation of bureaucratic and anarchic regulations pertaining to crime prevention’.

This is because the purpose of punishment is neither to torment the criminal nor to undo his
crime. The end of punishment is to reform the criminal and deter others.The punishment
should be such that it makes a long-lasting impression upon the criminally intended with least
suffering upon the criminal. Therefore punishment should not merely be an act of social
disapproval of the wrong done by the offender but if it is to ensure the protection of the moral

order, should inevitably be something good and useful. It should most certainly not be the

mere infliction of pain in a useless manner?®.

Punishment is counter-productive when it prevents a person from providing for his
dependents. However, the worst effect of punishment and the one that most systems seek to
prevent is that which leaves the prisoner more embittered and brutalized than he was when
he entered the prison. For punishment cannot work through regressivemethods since

repression does not root off criminal desire.

There are many theories regarding the objectives of punishment. They are often used as a

yardstick, by which to measure the success of a penal sanction. One such theory is that of

6 M.S.Srinivas, Sentence of death in India; need for reconsideration , Cri.L.J.,1988, p.62
" D.C.Pandey, Criminal Law, Annual Survey of Indian Law, 1980, p 452
8 M.Singh, Death Sentence; rethinking in terms of abolition, Cri.l.j.,1989, p128
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deterrence. According to this theory punishment strikes fear and awe into the minds of the
potential criminal, by making the offender an example to them. Proponents of this theory
believe that it is only such a fear that keeps an offender on the right path and away from
criminal tendencies. Thereby punishment provides a tangible motive through which men are
prevented from infracting the laws of society and plunging it into its original chaos. Another
theory focuses on prevention. Accordingly,it is claimed that punishment ensures that the

criminal does not repeat the crime. This is achieved through incapacitating him from

committing any further crimes by the imposition of jail terms etc®.

The retributive concept of punishment, which has been rejected by most judiciary systems as
a valid justification, offers recompense to the victim for the offence caused to him. However,
retribution is weaved into the penal code by legislators and the judiciary alike; who believe
that law should ideally be harsh, hard hearted, and if not corrupted, blind and impartial. The
justification for such a theory is partly based on the fact that the prisoner through his misdeeds
invites such a penalty upon himself. Further the Supreme Court in the case of Surjaram v.
State of Rajasthan, held that it was the duty of the court to ensure that the victim of the crime
as well as society had the satisfaction that justice had been done to it. However, the opposition
to such a line of thinking is formulated around the point that it could never be right to harm

someone no matter the wrong he may have inflicted upon society.

The reformative theory is one, which has drawn much attention from the legislators and the
policy makers, and provides the antitheses to that of retribution. This theory considers the
criminal to be a product of the society we live in and that we owe it to him to attempt to
reconcile with his past through rehabilitation etc. rather than exterminate him from our

surroundings.

While there are many such theories which guide the criminal justice system and the awarding
of punishments within it, what ought to be policy at a certain time should be reviewed in light
of the general trends away or for a certain practice. This is particularly so since most theorist
have rejected the contention that it succeeds in its desired goals of deterrence, penitence and
rehabilitation. Rather punishment is viewed to be little more than a true manifestation of that

9 Cesare Beccaria, “On Crimes and Punishments”, in J.Munica ed., Criminological Perspectives,sage , New Delhi,
1996, p.4
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revengeful power seeking and instinctive domination which society might adopt as a form of

rationalised self- protection.

History of Capital Punishment

In the form of legalized and justified homicide, capital punishment seems to have originated
from within orderly society as a method of dealing with extreme cases of disorder and anti
social behaviour'®. The sentence of death carries more weight than other methods of
punishment since it carries with it a measure of irrevocability as well as retribution. While this
aspect of punishment was given precedence in the past, the general change in attitude amongst
the legislature as well as the trend in judicial interpretation have drifted towards the
condemnation of retribution as a justification for punishment and has thereby been replaced
with the reformative and rehabilitative theories of the same.

In ancient India, which was governed by the tenets of Dharma, capital punishment was
imposed on offences such as Theft, robbery, adultery, incest, abduction, the slaying of a
Brahmin, drinking, treachery etc. The justice system was caste based and the Brahmins
being exempt from the death penalty, it was the lowercastes that suffered greatly as a result

of it'!,

The general theories regarding the imposition of such severe punishments as propounded epics
such as the Mahabharata and the Ramayana are those of deterrence and prevention. If the
offenders were leniently let off, crimes were bound to multiply. Therefore, evil elements must
be removed from society. Further there was an element of purification attached to the
imposition of death penalty since an offender who was put to death at the order of the king

was believed to have been purified of his crime even though he lost his life in the process.

While in the pre-and post-Buddhist era, death penalty was carried out in the most terrible
manner, even during Mauryan rule when the principle of ahimsa was given great emphasis
and importance, little was done by way of penal changes to eradicate the taking of life by the
state as a legitimate punishment for crime. However,one important diversion from the ancient

period was that during the Mauryan period thecriminal justice system refused to recognize

10 A.Roy, Why not ban capital punishment, Legal News and views, volume 12, 1988, p.38
11 G.Zilborg, The Psychology of the Criminal Act and Punishment, Greenwood press, Connecticut,1968, p 97
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class or caste as a factor when awarding thedeath penalty. Even members of the royal family
were put to death in this manner. Furthermore, this era witnessed the formulation of the law

of treason, the violation of which would invite the imposition of the death penalty.

While capital punishment was carried out in the most brutal of manners during Muslim rule,

crime was still regarded to be a private offence and could be compounded by the provision of

specific compensation to the victims’ families.?® In the meting out ofinhuman punishment,

there was no regard paid to the brutality of the methods or the punishment in question, or the
inference it would have on Islam in general. Further no consideration was prayed to the fact
that a civilisation is judged among many other things by the way they treat their prisoners and

offenders, convicts etc*?.

Under British rule the death penalty was imposed on all citizens save the colonial masters.
Little change was made to the criminal justice system and thereby the imposition of capital
punishment. However, changes that were enacted in the post 1970 period increased the
number of capital offences and the arbitrary way punishments weremeted out lead to grave
injustices being committed against the common man. Intention and not the manner of
commission was given priority when deciding on cases. Offences against the state were added

to the list of capital offences in the aftermath of the first war of independence.

Further a draft penal code was drafted and presented by the Indian Law commission, and the
death penalty was advocated for offences against the state, or bearing false witness in order

to get a person convicted of a capital offence.

At present the Indian Penal Code provides the death penalty for: offences such as waging or
attempting to wage war against the government of India, for abetment of mutiny if mutiny is
committed as a consequence thereof, for giving or fabricating false evidence with the intention
of procuring capital punishment, for committing murder, forcommitting murder by a sentence
of imprisonment for life, for attempt of suicide committed by a child or insane an idiot or an
intoxicated person, for attempt by life convict to murder, if hurt is caused and for murder in

dacoity.

12 p K. Atri, Sociology of Crime and Criminology, Anmol Publications Pvt., Ltd., New Delhi,1998,p.92
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While attempts have been made to reform Indian penal code and changes are being
introduced in the criminal justice system in accordance with the changing aspectsof capital
punishment. An amendment in 1955 to the Code of Criminal procedure did away with the
necessity for judges to provide an explanation for failing to inflict the death penalty in capital
cases. This position was made clearer in the amendment to section 354 of the code of criminal
procedure 1973. Further section 235 (2) of the sameminimized the incidence of death penalty

by providing for a separate hearing on the question of sentence.

The relevant provision in the Indian Penal Code Amendment Bill 1972, reflects the changing
judicial trend with regards to the death penalty. The bill provides life imprisonment as the
punishment for murder and the death penalty only as a punishment for aggravated forms of
murder. It is proposed that the present section 303 be deleted and that section 305 which deals

with the death penalty be substituted with life imprisonment.

While accepting the penal changes that have taken place within the criminal justice system

with special regard to the death penalty, it is important that one comprehends the factors,
which affected the legitimization of the said penalty within Indian society in the past. This
legitimacy is based on numerous reasons and should be viewed in the time and context in
which it was placed. The insignificance which is attached to the sanctity of life, the common
belief that the death of a criminal for the price of deviating from societal norms is justified, as

well as the support extended by the emerging state towards the death penalty as a method of

solidifying its power over the people,* etc are factors which lead to the legitimization of the

death penalty into thesocial structure of the India of yesterday.

However, such a justification and legalization of the death penalty in the past cannot and
should not be used to legitimize and necessitate the existence of the death penalty in the
present context. What jurist and advocates of the retention of the death penalty have failed to
note is that such a legitimization took place at a time when the criminal justice system was at
its infantile stage and there was no workable alternative to the death penalty in place.

Furthermore, not all societies implemented the death penalty and there have been reports of
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regions where the death penalty was confined to rare cases of extreme criminality or specific

offences?s.

Such a glance at the history of capital punishment makes evident the fact that despite the
various advance made in the fields of science, art and literature, mankindhas failed in its

attempt to introduce an element of compassion and mercy into its criminal justice system.

It is apparent though, that capital punishment in the Indian context has travelled a long and
winding road from the days when our criminal justice system was governed under the
varnashramadharma, to the present, when while we still witness the killing of offenders by
state sanction, it has been deemed an exception to the rule, and the general judicial trend is

steadily moving towards minimization and the subsequent abolition of the death penalty.

Objectives and Application of The Death Penalty in India
While the general attitude among the judiciary displays a tendency to show leniency towards
the offender whose life is at risk, they are usually tied down by numerous statutes. However,
the Supreme Court has developed a new trend of reducing the death penalty to lesser
punishments. Thus, the imposition of the death penalty has evolved from being the norm with
regard to the punishment of capital offences, to that of an exception with its application limited

to the “rarest of rare cases”.

Objectives of the death penalty

The imposition of capital punishment and its legitimisation and justification is based on the

same broad framework that guides the imposition of punishment under the criminal justice
system. The law commission report, while having cited the following objects of capital
punishment, deterrence, retribution, disabling, avoidance of lynching and private vengeance,
disapprobation by the public and atonement by the offender etc., has made it the basis for its
recommendation for the retention of the death penalty.

13 F.Mustafa, Mandatory Death Sentence; still continues, Cri. L.J, 1995,p.1
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One of the main objectives sought to be achieved by the imposition of the death penalty is
that of deterrence. It is hoped that the execution of such a severe form of punishment upon an
offender would prove to have a deterrent effect on the criminal tendencies of other like-
minded individuals in society. The success of such an effort, according to the law commission

report, is due to the inherent desire for life, which exits within every individual.

Prevention is another objective of capital punishment since it incapacitates the offender from
repeating his offence and thereby providing wider and greater protection to society. It is
considered to be a better alternative to life imprisonment since under thelatter; the murderer
rarely completes his sentence and is often released as a result of pardoning power of the

state!*.

While retribution was once hailed as another important aspect of the death penalty, it has
decreased in importance as a justifiable aim of punishment within the confines of a more
evolved criminal justice system. However, the prevention of private vengeance etc. by the
exacting of punishment by the state has been cited in the Law Commission report as one

objective that the imposers of capital punishment seek to achieve.*®

Execution of the death penalty

Several sections in the IPC such as 121, 302, 303, and 396, provide for the death penalty and
have had their legality validated by the supreme court considering challenges to the same.
While the number of capital offences under the Indian Penal Code has been drastically

reduced, the death penalty may be awarded for the following offences:

Waging or attempting to wage war against the government of India, (1211PC)
Abetment of mutiny if mutiny is committed as a consequence thereof. (132IPC)

Giving or fabricating false evidence with the intention of procuringcapital punishment
(194 IPC)

Committing murder (302 IPC)

14 35th Law Commission Report
For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com
https://www.ijalr.in/
©2025 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5 | ISSUE 3 FEBRUARY 2025 ISSN: 2582-7340

Committing murder while serving a sentence of imprisonment for life (303IPC)

Attempt of suicide committed by a child or insane an idiot or an intoxicated person, for

attempt by life convict to murder, if hurt is caused and for murder in Dacoity. (305 IPC)®

Section 354 (3) of the Code of Criminal Procedure provides that special reasons should be
mentioned when awarding the death penalty. Section 235 of the same code grants that a special
hearing for the sentencing of a convicted criminal is essential in a capital trial, thereby
providing for greater leniency towards the granting of a lesser sentence to the death penalty.
Previously the accused would have to submit any arguments and material regarding the
sentence at the trial stage, thereby working on the assumption that he would be convicted. The
amendment in the law ensures that a question of sentence arises only once the accused is

convicted of the offence?®.

Regarding the commutation of the sentence of death, Section 54 of the Indian Penal Code
states that the government may commute the sentence to a lesser punishment without the
consent of the offender. Articles 72 and 161 also provide for the granting of reprieves by the
head of state for those convicted and sentenced to death.

15 Jeyaseeian, Hang the Death penalty: a debate, Legal News and Views, Vol.4, 2000, p.20
16 Sirohi J. P.S., Criminology, Allahabad law Agency, Allahabad, 1983, p.171
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