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SYNOPSIS 

  INTRODUCTION 

It is an undeniable fact that gender neutrality of the laws is the basic and one of the most 

essential pre requisite for equality to sustain in society. It is important to ensure that all 

individuals, regardless of their gender are treated fairly and without bias. As Ruth Bader 

Ginsburg said “ Gender based distinctions are inherently suspected.”2 The patriarchy in the 

society has made the situation difficult for women leading to their vulnerability. Men cannot 

solely be blamed for patriarchy in the society, it is also because of personality of women who 

accept the dominance of men. 

Whenever there is discussion on the vulnerability of women, the offence of Rape is a must 

part of it. It is one of the most grievous crimes that leads to the physical and mental unrest of 

the victim. Cases like Nirbhaya proved to be a corner stone in shaping the existing laws of 

rape in our country. The recent Kolkata case has shown a major system failure. One problem 

that needs to be highlighted is that in todays times many reports show that the victimisation 

has widened to include men also as victims of such crimes in its ambit. Susan Brownmiller 

                                       
1 Student at Indian Law Society, Pune 
2 United States v. Virginia (1996) 
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has said, “The crime of Rape is not love. It is not even lust. It is hatred and the desire to 

hurt and humiliate another human being.”3 

This statement is throwing light on the psychology of the perpetrator. Notable thing about this 

statement is that, the writer did not classify any gender to the victim as well as to the 

perpetrator. Such thought process is a necessity in the world today. Rape needs to be looked at 

from a gender neutral perspective. We have reached a phase where the child laws that is the 

POCSO act is completely gender neutral. 

False rape cases in India, though statistically rare, pose a significant challenge to the legal 

system. These cases often stem from personal disputes, revenge, or misuse of legal provisions, 

and they can have devastating effects on the accused, including social stigma, emotional 

distress, and financial hardship. While the legal framework is designed to protect victims of 

sexual violence, false allegations can undermine the credibility of genuine survivors, delay 

justice, and strain legal resources. 

However, it is important to recognise that the majority of rape cases are legitimate, with many 

more going unreported due to social stigma or fear. The challenge lies in addressing false 

accusations without discouraging genuine victims from coming forward. Strengthening 

investigative processes and ensuring fair trials are critical in navigating this complex issue, 

ensuring justice for both true victims and those wrongfully accused. 

Section 63 of the Bharatiya Naya Sanhita defines Rape. This particular section defines rape 

and the penetration of a man’s private part or any other part into the female sexual organ that 

is the vagina. It refrains to show any kind of gender neutrality. 

Many reports show that victimisation is not constraint to a particular gender nor is the 

criminal. In such chaotic society, laws like this can prove to be very haphazartdious. The 

major problem is the male victims do not have a legal resort if in case certain incidents 

happen with them. Hence gender neutrality of Rape laws is a very important point of 

discussion. 

We as a society have evolved in a very positive direction when it comes to recognition of the 

rights of the LGBTQ community. The discrimination faced by this community can be traced 

back to time immemorial. But with the recognition of rights it is the duty of the legislators to 

                                       

3 S. Brownmiller, Against our will: Men, women and Rape, 1975, publisher Open Book Media. 
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protect their rights as well. Pertaining to the law that exists in India today, there is absence of 

law protecting the male victims. Same sex violence and sexual abuse is an issue which is yet 

untouched by the legislators. 

This research article focuses on discussing the need for the society to provide recognition to 

the male survivors of the any kind of sexual violence that took place with them. Also the 

inconsistency of law by not providing any remedy for the male victims. 

 

  LITERATURE REVIEW 

 Universal’s criminal manual4 

The Universal’s Criminal Manual explain the provisions of the criminal manual in depth. The 

essentials of the particular offence, the intent of the law makers and the important 

developments are highlighted in the manual so that the readers get an all inclusive overview 

of a particular provision. The researcher is using this book to understand section 63 of the 

BNS and to compare the new Bharatiya Naya Sanhita with the older Indian Penal Code 1860. 

 Against our will: Men Women and Rape.5 

This is a book written by Susan Brownmiller in the year 1975. This book provides insight 

about the psychology related to the offence of Rape. It helps the researcher to understand the 

psychological phenomenon in a better perspective. It highlights the mentality of people during 

that period, and how they pursued rape as an evil of the society. The researcher has chosen 

this book to get a closer look at the roots of patriarchy and the cognitive faculty of people 

relating to rights of women. 

 Navtej Singh Johar v. Union of India.6 

This is one of the most landmark cases is India. It is responsible for major amendments in the 

India laws relating to LGBTQ+ community. This case would help to navigate through the 

needs of the society. The struggle of recognition of rights of the LGBTQ community was a 

long battle which ended through this judgement, where s.377 IPC was declared 

                                       
4 Universal Lexis Nexis publication, Universal’s Criminal Manual, 137 (edition 2024). 
5 Supra 2. 
6 AIR 2018 SC 4321 
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unconstitutional. Also validity to consensual sexual intercourse to adults were give by the 

court. 

 Law Commission report 20217 

This commission was responsible for the new criminal law amendment in the year 2023. The 

intention of the law makers will be more clearer through this. Law commission Report 

suggests the changes in various laws based on the data provided by various machineries, the 

demand of the people and need of the society. 

 NCRB reports 2022 
8 

These reports helps in getting the statistics to support the arguments and reflect the true nature 

of the society. NCRB which is National Crime Reports Bureau releases data relating to 

various offences in the country, their increase or decrease then becomes useful for the 

lawmakers to analyse the need of the society and formulate the laws accordingly. The 

researcher is relying on these statistics to calculate the need for gender neutral rape laws in 

India. 

 Defining Rape in Gender Neutral Terms.9 

This is an article published by DR. Subhash Chandra Singh published in CRLJ in 2005, he 

explains the need to make the laws more gender neutral. 

The author has made a comparative analysis of various countries and how they are trying to 

make their laws gender neutral. As the author has tried to give a gender neutral definition of 

rape. It is an attempt to widen the scope of the definition. 

 

 Is India ready for gender neutral laws ?10 

A book by Aayushi Raghuvanshi and Udit Mallik. 

In this book the writers have tried to explain the psychological aspect of the victim as well as 

the perpetrator of rape. They have also analysed the various notions and mentalities prevailing 

                                       
7 Law Commission Reports. https://lawcommissionofindia.nic.in/https-cdnbbsr-s3waas-gov-in- 

s3ca0daec69b5adc880fb464895726dbdf-uploads-2023-06-2023060150-pdf/ 
8 NCRB Crime in India Report. https://www.ncrb.gov.in/ 
9 S.C. Singh, published in CRLJ, (2005), 
10 A.Raghuvanshi and U. Mallik 
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in the society relating to rape. The problems faced by the victims after such an incident not 

just physically but mentally as well. 

 

  SCOPE AND LIMITATION 

In the following research paper the researcher is analysing the need for gender neutral rape 

laws in the country. The main focus is to analyse and overview the section 63 of the Bharatiya 

Naya Sanhita 2023, which talks about what shall be constituted as ‘rape’. The researcher is 

also finding the whether it is necessary to include women as a perpetrator when the the laws 

relating to rape are formulated. 

Gender neutralisation of sexual offences is an extensively vast topic. The researcher is only 

limiting the study gender neutralisation of Rape laws in India. 

 

  RESEARCH QUESTIONS 

 Whether men have a remedy under the criminal law against offence of rape? 

 Whether women can be perpetrators for the offence of rape? 

 

  AIMS AND OBJECTIVES 

The objective of the researcher is: 

 To investigate the need for gender neutral rape laws in India. 

 To find out the loopholes in the amended provision of rape. 

 To analyse whether women can be perpetrators of Rape. 

 

  RESEARCH METHODOLOGY 

The research methodology will be Doctrinal Research. This research is done by 

looking into laws, judgements or statutes. This would be the main sources. Researcher would 

also refer to various other secondary sources like juristic writings or reports and articles. 

Doctrinal research has various approaches. This research is based on analytical 

approach and descriptive approach overlapping each other. The skill of evaluation should be 
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in position to identify inadequacy and consequences of law. The questions of the researcher 

shall be answered the best by this method. 

 

LEGAL FRAMEWORK 

  Provision of Rape. 

Bharatiya Naya Sanhita 2024, chapter 5 of the offences against women and child 

consists of section 63, which talks about what is rape. 

—Section 63 

A man is said to commit “rape” if he- 

 penetrates his penis, to any extent, into the vagina, mouth, urethra, or anus of a woman or 

make her to do so with him or any other person; or 

 inserts, to any extent, any object or a part of the body , not being the penis , into the 

vagina , the urethra or anus of a woman or makes her To, Do so with him or any other 

person ; or 

 manipulate any part of the body of a woman so as to cause penetration into the vagina, 

urethra, anus, or any part of the body of such woman or make her to do so with him or any 

other person; or 

 applies his mouth to the vagina, anus, urethra of a woman or makes her to do so with him 

or any other person, 

Under the circumstances falling under any of the following seven descriptions:- 

 against her will: 

 without her consent: 

 with her consent, when her consent has been obtained by putting her or any other 

person, in whom she’s interested, in fear of death or hurt; 

 with her consent, when the man knows that he is not her husband, and that her consent 

is given because she believes that he is another man to whom she is, or believes 

herself to be lawfully married; 

https://www.ijalr.in/
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 with her consent, when at the time of giving such consent by reason of unsoundness of 

mind or intoxication or the administration by him personally or through another of any 

stupefying or unwholesome some substance, she is unable to understand the nature 

and consequences of that to which she gives consent; 

 with or without her consent, when she is under 18 years of age; 

 when she is unable to communicate consent. 

Explanation 1- for the purpose of this section , “vagina” shall also include labia majora. 

Explanation 2- consent means an unequivocal voluntary agreement when the woman by 

words, gestures, or any form of verbal or non-verbal communication, communicates 

willingness to participate in the specific sexual act: 

provided that a woman who does not physically resist to the act of penetration shall not buy 

the reason only of that fact, be regarded as consenting to the sexual activity. 

Explanation 1-a medical procedure or intervention shall not constitute rape. 

Explanation 2-sexual intercourse or sexual act by a man with his own wife, the wife not 

being under 18 years of age, is not rape11. 

The only difference between section 63 and the earlier section that is section 375 of 

IPC is in the explanation 2 which now mentions 18 years and earlier it mentioned age as 15 

years. 

Understanding section 63 

Initially the section talks about the actions of a man which shall be considered as rape. In 

simple terms any act done by a man which can be termed as forceful penetrative assault to a 

women is called rape. Here, ‘against her will’ and ‘without her consent’ plays a very crucial 

role. If the acts are happening either without her consent or against her will it will constitute 

of rape unless it falls under the exception of the section. It should be noted that if the girl 

claims she did not consent, while in custody, the court will assume that she did not consent, as 

held in Sohan Singh v. State of Rajasthan12. 

 

                                       
11 Universal’s Criminal Manual, Lexis Nexis publication, A-52 edition 2024. 
12 1998 Cri LJ 2618 
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  CONSENT 

A person is said to give a valid consent when he is of sound mind and has attained the 

age of majority. Section 28 of BNS mentioned the meaning of free consent. Consent given 

under fear of injury, or miss conception of facts or any other involvement of coercive factors 

and undue influence shall not be considered as free consent. 

Section 28 of BNS: Consent known to be given under fear or misconception- A consent is not 

such a consent as is intended by any section of this Sanhita,- 

 If the consent is given by a person under fear of injury, or under a misconception of fact, 

and if the person doing the act knows, or has reason to believe, that the consent was given 

in consequence of such fear or misconception; or 

 if the consent is given by a person who, from unsoundness of mind, or intoxication, is 

unable to understand the nature and consequence of that to which he gives his consent; or 

 unless the contrary appears from the context, if the consent is given by a person who is 

under 12 years of age.13 

 

  DIFFERENCE BETWEEN: 

“Against her will” and “without her consent”, 

Although both the phrases are used interchangeable many times they imply different 

meaning. 

“Against her will” 

It refers to male having sexual relation with a women despite her protest and refusal. 

“Without her consent” 

It refers to an act done of reason accompanied by deliberation. The consent is said to be valid 

when it is free from coercion and undue influence and other such factors which shall 

manipulate the victim to obtain her consent by fraudulent means. 

The apex court stated that, “the expression against her will and without her consent may 

overlap but they have different connotations and dimensions, the expression against her will 

                                       
13 Supra 10, A-34 
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would mean that that act is done by man despite her resistance and opposition. The other 

without her consent would mean an act done with deliberation.”14 

 

 SECTION 377 IPC 

 The Introduction of Section 377 IPC (1860) 

Section 377 of the Indian Penal Code was introduced by the British colonial government in 

1860, during the tenure of Lord Macaulay. The provision criminalised "unnatural offences," 

including "carnal intercourse against the order of nature," and was meant to suppress and 

control any sexual acts outside the procreative heterosexual framework. The exact wording of 

Section 377 was: 

"Whoever voluntarily has carnal intercourse against the order of nature with any man, woman 

or animal, shall be punished with imprisonment for life, or with imprisonment of either 

description for a term which may extend to ten years, and shall also be liable to fine."15 

At the time, this law reflected Victorian-era moral values, which had little tolerance for 

homosexuality, non-heteronormative sexual behaviours, or any form of sexual autonomy that 

did not align with the goal of reproduction. 

The law created a climate of fear and stigma around same-sex relationships. Though the law 

was rarely invoked in its early years, it left the LGBTQ+ community vulnerable to harassment 

and discrimination, as it criminalised any form of consensual same-sex intimacy. 

 

 The 1990s and 2000s 

Although Section 377 had been on the books for over a century, its impact began to be felt 

more acutely in the late 20th and early 21st centuries. With the increasing visibility of the 

LGBTQ+ community and the rise of the human rights movement in India, legal challenges 

against Section 377 began to surface. 

 

1994 – The First Major Step: 

                                       
14 State of Uttar Pradesh v. Chhoteylal 2011 
15 Indian Penal Code 1860. https://www.indiacode.nic.in/show-data? 

abv=null&statehandle=null&actid=AC_CEN_5_23_00037_186045_1523266765688&orderno=434&orgactid=AC_C
E N_5_23_00037_186045_1523266765688 
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14  

 

In 1994, the Naz Foundation, an NGO working on HIV/AIDS issues, filed a petition in the 

Delhi High Court arguing that Section 377 violated fundamental rights guaranteed by the 

Indian Constitution, specifically the right to life and personal liberty under Article 21, the 

right to equality under Article 14, and the right to freedom of expression under Article 19. 

(AIDS Bhedbhav Virodhi Abhiyan.) 

The case did not yield any immediate change in the law, but it set the stage for future legal 

activism by highlighting the tension between Section 377 and constitutional protections for 

individual rights and dignity. 

 

2001 – Plea Dismissed. 

In 2001, the Delhi High Court dismissed the Naz Foundation's plea. The court took the view 

that Section 377 was not unconstitutional and that any changes to the law should be made by 

the legislature, not the judiciary. The ruling reinforced the status quo and left LGBTQ+ 

people in a precarious position. 

 

 Naz Foundation v. Government of NCT (2009) 

The year 2009 marked a turning point in the fight for LGBTQ+ rights in India. The Naz 

Foundation, undeterred by previous setbacks, filed a renewed petition in the Delhi High 

Court. This time, the court's verdict was a historic one. 

On July 2, 2009, a division bench of the Delhi High Court, in a landmark judgment, 

decriminalised consensual homosexual acts between adults by reading down Section 377. The 

court ruled that: 

Section 377 violated the right to equality (Article 14), the right to life and personal liberty 

(Article 21), and the right to non-discrimination (Article 15). 

The law was unconstitutional in so far as it applied to consensual same-sex relations between 

adults. The ruling specifically emphasised that the law was being misused to harass and 
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persecute individuals for expressing their sexual orientation or engaging in consensual same-

sex activity. 

This was a victory for human rights activists, LGBTQ+ groups, and anyone fighting for the 

decriminalisation of homosexuality. 

"Discrimination on the basis of sexual orientation is, therefore, a violation of the 

fundamental rights guaranteed by the Constitution of India." 

The judgment was widely celebrated, seen as a major step forward in the fight for LGBTQ+ 

rights in India. However, this victory was short-lived16. 

 

 The Setback: Supreme Court Reverses the Judgment (2013) 

In 2013, the Supreme Court of India delivered a regressive ruling, overturning the Delhi High 

Court's judgment in a case brought by a religious and social conservative group. The bench of 

the Supreme Court, in a 2:1 majority, held that Section 377 was not unconstitutional and 

reinstated it, reversing the decriminalisation of same-sex acts. 

The Court argued that since the legislature (parliament) had not made any changes to the law, 

it was the responsibility of lawmakers, not the judiciary, to amend the law. The court further 

emphasised that any change in the law should be made by a representative body and not by 

judicial intervention. 

The Supreme Court ruling was seen as discriminatory and harmful to the dignity of LGBTQ+ 

people. The decision ignored the fundamental rights of a marginalised community, leaving 

LGBTQ+ persons vulnerable to discrimination, harassment, and criminal prosecution. The 

Court's reasoning also failed to recognise the international human rights norms which 

decriminalised homosexuality in many parts of the world. 

This decision sparked nationwide protests and became a rallying point for LGBTQ+ activists, 

as well as other social justice groups in India17. 

 

 The Final Victory: Navtej Singh Johar v. Union of India (2018)18 

                                       

16 The Equal Rights Review, Case Notes, Vol. 4, pg 71 to 74 (2009). 

https://www.equalrightstrust.org/ertdocumentbank/ case%20note.pdf 
17 Suresh kumar Kaushal &ors. V. Naz Foundation. 
18 AIR 2018 SC 4321 
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The fight for decriminalisation culminated in 2018, in the Navtej Singh Johar v. Union of 

India case. This was another challenge to the constitutional validity of Section 377, brought 

by several LGBTQ+ activists, including actor and activist Navtej Singh Johar. 

On September 6, 2018, the Supreme Court of India, in a unanimous and historic judgment, 

decriminalised consensual same-sex sexual relations between adults by striking down 

Section 377, but only in so far as it applied to same-sex relationships. The Court ruled that: 

Section 377 was discriminatory and violated fundamental rights, especially the right to 

equality (Article 14), right to life and personal liberty (Article 21), and the right to privacy (as 

recognised in the 2017 Puttuswamy case)19. 

The judgment stated that sexual orientation is natural and should not be criminalised. 

"History owes an apology to the LGBTQ community and their families, for the delay in 

ensuring their rights." 

The ruling was celebrated as a triumph of human rights and dignity for the LGBTQ+ 

community in India, ensuring that consensual same-sex acts between adults were no longer 

subject to criminal punishment. 

 

 The Current Legal Landscape (Post-2018) 

Since the 2018 verdict, India has made strides toward greater acceptance of LGBTQ+ rights, 

although challenges remain. The decriminalisation of Section 377 was a landmark event, but 

full equality and protection under the law for LGBTQ+ individuals are still works in progress. 

Same-sex marriage is still not legal, though petitions are pending before the Supreme Court. 

LGBTQ+ individuals continue to face societal discrimination and stigma in various forms. 

There are ongoing efforts to address issues such as adoption rights, gender identity, and other 

civil rights for LGBTQ+ people. 

Despite these challenges, the legal decriminalisation of homosexuality marked a 

transformative moment in India's journey toward recognising LGBTQ+ rights and equality. 

The evolution of Section 377 IPC is a powerful reminder of the struggles faced by 

marginalised communities in the fight for equality. From being a tool of oppression to its 

                                       
19 K.S. Puttaswamy v. Union of India (2017) 
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eventual decriminalisation, the trajectory of Section 377 reflects India's growing recognition 

of individual rights and freedoms. 

The 2018 decriminalisation was not just a legal victory but a social and cultural shift, a 

moment where the law finally aligned with the values of dignity, equality, and personal 

freedom. Though the battle for LGBTQ+ rights in India is far from over, the ruling marked an 

important step toward ensuring that all citizens, regardless of their sexual orientation, are 

treated with dignity and respect.20 

 

  CONCLUSION 

As it can be observed that after a long battle the rights of the LGBTQ+ were recognised. In 

the recent amendment of the criminal laws in the year 2023, section 377 or any other similar 

provision is completely repealed from the act. The Bharatiya Naya Sanhita does not have any 

provision talking about the unnatural offences. 

This situation thus leaves us with a major legal vacuum that the male victims of forceful 

sexual intercourse are left remedy less. In the India Penal Code the section 377 was not 

completely repealed, a part of it was decriminalised, that is the consensual carnal intercourse 

between adults. The non consensual carnal intercourse was still an offence. Hence there was a 

remedy. But the new criminal law amendment lacks any such provision leaving the men of 

the society remediless. 

 

GENDER NEUTRALITY: PERPETRATOR AND VICTIM 

  The Debate on Gender-Neutral Sexual Assault Laws: A Complex and Unsettled Issue 

The debate surrounding gender neutrality in laws related to sexual assault is one of the most 

controversial and complex issues in contemporary discussions about gender, law, and justice. 

While there is growing support for gender-neutral laws that recognise both male and female 

victims and perpetrators of sexual violence, there are significant concerns about the potential 

consequences of extending these laws in a way that holds women liable as perpetrators in non-

custodial situations where the assault does not occur in places of institutional detention or 

authority. 

                                       

20 ipleader, Navtej Singh Johar v. UOI: decriminalised homosexuality. February 7, 2024. 

https://blog.ipleaders.in/navtej- singh-johar-v-uoi-judgment-which-decriminalized-homosexuality/ 
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One of the central issues in this debate is the absence of empirical evidence that would justify 

the inclusion of women as perpetrators of sexual assault in non-custodial settings, particularly 

when it comes to sexual violence against men. In India, for example, there are no documented 

instances of women committing sexual assault on men outside of institutional contexts. This 

lack of evidence has led to some to question the need for laws that treat women and men 

equally as potential perpetrators of sexual violence. 

While the need for gender-neutral laws in the context of victimhood to ensure that both men 

and women have equal access to justice has been widely recognised, the argument for gender-

neutral perpetrators remains contentious. There is skepticism about extending the definition of 

sexual assault to include women as perpetrators in situations that traditionally fall under non-

custodial settings, such as intimate relationships or public spaces21. 

 

  The Absence of Empirical Evidence 

A major point raised by critics of gender-neutral laws is the lack of empirical evidence to 

support the notion that women commonly perpetrate sexual assault against men outside 

institutional settings. The traditional view of rape as a crime where men are the perpetrators 

and women are the victims remains deeply entrenched in public consciousness. 

In India, there has been little to no documented cases of women sexually assaulting men in the 

same way that men have assaulted women. This absence of evidence leads some legal experts 

and activists to argue that the call for gender-neutral perpetrators may be premature, or based 

on hypothetical situations rather than reality. 

It is crucial to acknowledge that, while there have been cases where women have been 

involved in sexual violence in various capacities such as acting as accomplices in communal 

violence or caste- based atrocities these situations are generally not seen as sexual assault by 

women in a direct sense. Instead, women’s roles in such crimes are often viewed as 

supportive or secondary. For example, during times of communal or caste-based violence, 

women may be complicit in crimes, but they are rarely the direct perpetrators of sexual 

assault, especially when it comes to men. 

                                       

21 A. Brenner, Harvard Journal of Law & Gender, RESISTING SIMPLE DICHOTOMIES: CRITIQUING 

NARRATIVES OF VICTIMS, PERPETRATORS, AND HARM IN FEMINIST THEORIES OF RAPE, 

https:// 
journals.law.harvard.edu/jlg/wp-content/uploads/sites/88/2012/01/2013-summer.6.pdf 
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The lack of substantial empirical data means that proposing changes to laws without solid 

evidence risks creating policies that are not grounded in the lived experiences of victims or 

the reality of sexual violence. 

 

  Anecdotal Evidence and Emerging Trends 

While hard data may be scarce, there are anecdotal instances where women have been 

reported as committing acts of sexual violence, particularly in more institutional or 

hierarchical contexts. One such example is the experiences of sex workers, many of whom 

report abuse and exploitation at the hands of female police officers. Although these are 

troubling allegations, they remain anecdotal, with no widespread documentation or studies 

that definitively prove that women, especially in positions of authority, regularly commit 

sexual assault. 

Even with such cases, however, it’s important to recognise that the motivation behind female 

perpetration of sexual violence in these situations may differ significantly from the more 

commonly recognised forms of male perpetration. The power dynamics in institutions like 

police forces or prisons where abuse is often linked to authority and coercion may contribute 

to these incidents of sexual violence, but they are rare and do not reflect the general patterns 

of sexual assault that we see in society at large.22 

 

  The Complexity of Gender and Sexual Assault in Contemporary Society 

One of the more significant challenges in this debate comes from the changing nature of 

gender itself. As our understanding of gender evolves, we can no longer see it as a binary of 

male and female. Transgender individuals, for instance, complicate the conversation about 

sexual violence. Cases like that of Pinki Pramanik, where a transgender woman was accused 

by her partner of rape, show that gender identity whether male-to-female (MtF) or female-to-

male (FtM)—can blur the lines of who is a victim and who is a perpetrator23. 

For example, if a transgender woman (MtF) engages in sexual violence against a cisgender 

woman, or if a transgender man (FtM) commits sexual assault, the complexities of gender 

                                       
22 Anand Srivastava, Comment to An Account of Sexual Assault at Amherst College, THE AMHERST 

STUDENT (Oct. 30, 2012, 2:06 AM), http://amherststudent.amherst.edu/?q =comment/49556#comment-49556. 
23 Pinki Pramanik v. State of West Bengal. CRR 2848 of 2013. 
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identity could influence both the perception and legal treatment of these cases. Such cases 

challenge existing legal frameworks that typically only account for the binary notion of male 

and female perpetrators, leading to calls for more nuanced laws that consider the diversity of 

gender identities in society. 

These complexities underscore the need for a more inclusive and flexible approach in the 

legal handling of sexual assault, where laws are adaptable to contemporary understandings of 

gender, while still ensuring justice for all victims and accountability for all perpetrators. But 

this also requires careful thought and a strong foundation of empirical evidence to guide 

legislative reforms, ensuring that they serve justice rather than perpetuate misunderstandings 

or unfounded claims. 

 

  The Role of Men's Groups and Opposition to Gender-Neutral Laws 

In addition to the lack of evidence, the demand for gender-neutral laws is complicated by 

social and political factors, particularly the views of men’s rights groups and other 

conservative factions in India. These groups argue that such laws are necessary to equalise the 

treatment of men and women under the law, especially in cases involving domestic violence 

and sexual assault. However, there is a deep-seated resistance among these groups to the idea 

of women being treated as equal perpetrators, particularly in non-custodial contexts. 

Some of these groups advocate for gender-neutral laws to ensure that men have the same 

protections and rights as women, but their position on gender equality is often rooted in a 

traditional, patriarchal view of gender roles. Many members of these groups believe that 

women’s rights should not infringe upon the rights of men, particularly in the family structure, 

and that laws should be balanced to avoid over-representing women as victims. 

Their concerns are valid in some ways, particularly around the potential for misuse of laws in 

cases like false accusations of rape or sexual assault. However, these groups often overlook 

the importance of empowering female victims of sexual violence and ensuring that their 

experiences are fully recognised and supported by the law. 

In this context, some opponents of gender-neutral perpetrator laws argue that extending the 

definition of sexual assault to include female perpetrators in non-custodial situations, without 

sufficient evidence, could undermine the legal protections available to actual victims. There 
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are concerns that such a shift could create competing victim narratives that fail to address the 

real, pressing need to support women’s rights and protection. 

 

  The Need for Stronger Evidence and Careful Reform 

Given the complexity and sensitivity of the issue, legal reforms on sexual assault should be 

driven by strong, irrefutable evidence. The absence of empirical data about female 

perpetrators in non- custodial situations is a significant concern, and calls for gender-neutral 

laws should not be made without careful consideration of the realities on the ground. 

Reform should be grounded in evidence-based research, including a broader understanding of 

the diversity of experiences of sexual violence, the motivations behind such violence, 

and the challenges faced by both victims and perpetrators. While gender neutrality in the 

context of victimhood is essential, making perpetrators of all genders equally accountable 

requires a thorough and comprehensive examination of the issue. 

The issue of sexual assault and gender neutrality is complex, and a balanced approach must 

ensure that all victims, regardless of gender, have access to justice, while also ensuring that 

the legal system does not overreach and impose unnecessary penalties on individuals who 

may not pose a significant threat. 

 

CONCLUSION AND RECOMMENDATIONS.  

  Whether men have a remedy under the criminal law against offence of rape? 

The present criminal laws lack any kind of remedy for male survivors of rape. Earlier, at least 

section 377 provided remedy for the victims, but the present laws fails to acknowledge any 

such provision in the Bharatiya Naya Sanhita. 

In the absence of legal recourse or remedy under the law, there is no provision for any person 

except a woman to report rape or sexual assault. 

It cannot be forgotten that discrimination is the antithesis of equality and recognition of 

equality in its truest sense will foster the dignity of every individual. In the landscape of legal 

justice, the pursuit of equality is not merely an aspiration but a fundamental principle that 

underpins the legitimacy of the law. 
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In the absence of legal recourse or remedy under the law, there is no provision for any 

person except a woman to report rape or sexual assault24. 

The Criminal Law Amendment Bill, 2019 was introduced in Rajya Sabha as a private 

members’ Bill on July 12, 2019 and thereafter was re-introduced as Criminal Law 

(Amendment) Bill, 2021 on December 3, 2021 by member of Parliament K.T.S. Tulsi, with 

the aim of introducing gender- neutral laws relating to sexual offences seeking an overhaul in 

the law for rape and other sexual offences to include men and transgender persons as victims. 

However, the above mentioned Bill has remained unnoticed even in the formulation of the 

BNS. Undoubtedly, the IPS and the BNS have advanced the cause of justice for women in 

India. 

Yet the journey towards a truly inclusive legal framework within the contours of the 

Constitution of India remains incomplete without the incorporation of gender-neutral laws for 

sexual offences. 

The Delhi High Court in Naz Foundation and the Supreme Court in Navtej Johar held that 

consent was relevant when it comes to defining the criminality of sex other than what had 

traditionally been perceived as ‘natural’. 

Instead of striking down Section 377, the two courts held in the two cases that if acts covered 

by Section 377 were consensual they would not be criminal. Thus, the net result is that only 

non- consensual sexual acts covered by Section 377 remain punishable. 

The Delhi High Court in Naz Foundation and the Supreme Court in Navtej Johar held that 

consent was relevant when it comes to defining the criminality of sex other than what had 

traditionally been perceived as ‘natural’.25 

Sexual violence against men is severely underreported, especially in rural areas, with a few 

studies indicating that 1 in 50 men may have faced some form of sexual violence in their 

lifetime. 

It cites a 2012 study in Delhi which showed that nearly 6% of men reported having 

experienced some form of sexual violence, including non-consensual acts like forced 

penetration or being coerced into sexual acts. 

                                       
24 A.Mandal, Gender Neutral laws for sexual offences: A gap that has not been bridged, August 5, 2024. 

25 A.Grover, The thoughtless section 377 IPC oversight in the BNS, June 28, 2024. 
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The piece also highlights the underreporting of sexual violence among men, especially when 

it occurs within prisons, where sexual abuse is widespread but remains largely 

unacknowledged by authorities26. 

The UNHCR (United Nations High Commissioner for Refugees), which suggests that up to 

20% of male refugees and internally displaced persons (IDPs) in India have faced sexual 

violence during conflict. 

A 2019 survey by the Indian Ministry of Health found that 7.4% of men had experienced some 

form of sexual abuse or violence in their lives, though many cases were not reported27. 

Neutralising rape laws from the victim’s perspective means ensuring equality, fairness, and 

protection for all survivors, regardless of their gender. This can be achieved through defining 

sexual assault based on consent, ensuring equal support systems, reducing the burden on 

survivors to prove their case, and addressing intersectional issues that affect marginalised 

groups. 

Ultimately, the goal should be to create a justice system that recognises sexual violence for 

what it is: a violation of a person’s autonomy and dignity. The law should offer protection, 

accountability, and support to every survivor, regardless of who the perpetrator is. This 

approach not only serves justice but helps to build a more equitable and just society for all.  

 

 Whether women can be perpetrators for the offence of rape? 

Physically and psychologically it is a rare phenomena for a women to conduct an offence such 

as Rape. There is a physiological difference between the biology of male and female which 

makes it impossible for a women to commit such a grave offence like rape. Other sexual 

offences or being a accomplice in such offences can be committed by women, but rape cannot 

be committed by a woman. 

While there is no denying the importance of gender-neutral protections for victims of sexual 

violence, the call for gender-neutral perpetrators requires more empirical evidence and 

thoughtful debate. Law reform in this area should not be rushed, but instead should be driven 

                                       
26 D. Arya, Sexual Violence Against Men in India. https://www.epw.in/ 
27 Hindustan Times, Sexual Violence Against Men: A Silent Epidemic, 2022. 
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by a comprehensive understanding of the reality of sexual violence, ensuring that justice is 

served for all victims while safeguarding the rights of the accused. 
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