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ABSTRACT 

Prenuptial agreements have gained popularity worldwide, but in India, they remain a 

contentious issue due to cultural and legal perspectives that view marriage as a sacred and 

lifelong bond. Under Indian personal laws, any contract that anticipates the dissolution of 

marriage is often considered against public policy and void, as it undermines the sanctity of 

marriage. This reluctance stems from the belief that such agreements could encourage 

separation rather than preserving the union. 

However, with the rising divorce rate in India, societal views on prenuptial agreements are 

beginning to shift. Divorce, once rare, is now more common as individuals prioritize 

personal well-being. The prolonged and often contentious divorce process, taking an average 

of six years, highlights the need for a more efficient approach. Prenuptial agreements could 

address many of the issues, such as asset division and alimony, that arise during divorce 

proceedings, reducing emotional and financial stress. Moreover, prenuptial agreements can 

help protect against fraudulent or malicious claims, which have been a concern in 

matrimonial disputes. By clearly outlining terms in advance, these agreements can minimize 

the risk of exploitation. 

While prenuptial agreements are still viewed with skepticism in India, their potential benefits 

are increasingly recognized. Clear guidelines to ensure fairness, such as full asset disclosure 

and protection against undue influence, could help ease societal concerns. Educating the 

public about the advantages of prenuptial agreements could help shift perceptions and 

integrate these agreements into Indian legal frameworks, benefiting both spouses. 

Keywords: - Prenuptial Agreement, Divorce, opposed to public policy, sacredness of 

marriage. 
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INTRODUCTION 

In India, the institution of marriage has traditionally been deeply intertwined with family 

involvement and cultural rituals, reflecting the country’s rich heritage and value system. The 

typical process often begins with the groom’s family visiting the bride’s home to discuss and 

finalize the match. These discussions extend beyond the couple to include an assessment of 

family compatibility, shared values, and the alignment of gotras (lineages). Once a match is 

agreed upon, the families collaboratively plan the marriage ceremony, covering everything 

from the venue to the rituals. These arrangements, though informal and culturally driven, 

carry the essence of mutual understanding resembling the foundational idea of a prenuptial 

agreement, where expectations and responsibilities are defined. 

The Oxford Dictionary defines a prenuptial agreement as “an agreement made by a couple 

before they get married in which they say how their money and property is to be divided if 

they get divorced.” 2However, the scope of such agreements has expanded far beyond just 

provisions for divorce. Prenuptial agreements can include detailed clauses about various 

aspects of married life, such as financial responsibilities, family planning, and even lifestyle 

agreements. For instance, a New Mexico couple, Rex and Teresa, drafted a 16-page prenup 

outlining weekly expense allowances, fuel purchases, and even a schedule for “healthy sex.” 

As Lex Galley, a proponent of such agreements, aptly states, “Nobody plans to fail, but a lot 

of people fail to plan.”3 

Globally, prenuptial agreements are often seen as pragmatic tools for safeguarding 

individuals ’mental, emotional, and financial well-being. They bring clarity and security to 

marital relationships, ensuring that both partners are protected against unforeseen 

circumstances. Such agreements are particularly valued in cases of divorce, as they help 

mitigate conflicts, reduce emotional distress, and prevent one spouse from exploiting the 

other. 

In India, however, the acceptance of prenuptial agreements faces significant cultural 

resistance. Hindu traditions, for example, regard marriage as a sacred and eternal bond. The 

mere discussion of separation is considered antithetical to this belief, leading many to dismiss 

prenups as unnecessary or even inappropriate. Conversely, Islamic law treats marriage as a 

contractual relationship, incorporating the concept of “Mehar” a mandatory payment to the 

                                                             
2https://www.oxfordlearnersdictionaries.com/definition/english/prenuptial-agreement?q=prenuptial+agreements 

(last visited on January 28, 2025) 
3 Allison A. Marston, “Planning for Love: The Politics of Prenuptial Agreements” 49 Stanford Law Review 03 

(1997). 
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bride that offers financial security in case of divorce. This highlights that while some cultural 

frameworks have embedded contractual elements in marriage, others remain resistant to 

formalizing such agreements. 

With changing societal norms and increasing awareness, younger generations in India are 

beginning to see the value of prenuptial agreements. The growing emphasis on individual 

rights, particularly women’s rights, is reshaping perspectives. Historically, marriages in India 

were expected to last a lifetime, often at the expense of personal happiness or safety. Divorce 

was stigmatized, and many remained in unhappy or abusive marriages due to societal 

pressure. However, as education levels rise and mindsets evolve, more individuals are 

prioritizing mental, emotional, and physical well-being over outdated expectations. 

The increasing divorce rate in India further underscores the need for prenuptial agreements. 

These agreements provide a protective framework, particularly in cases involving false 

allegations, financial exploitation, or prolonged legal battles. Without a prenup, individuals 

risk losing their assets or enduring years of emotional and financial strain. While prenuptial 

agreements may challenge traditional notions of marriage, they represent a step toward more 

equitable relationships. By enabling partners to enter and exit marriages with dignity and 

respect, prenups promote healthier dynamics and a forward-thinking approach to marital life. 

 

HISTORICAL EVIDENCES OF PRENUPTIAL AGREEMENTS 

The history of prenuptial agreements takes us back to ancient Jewish traditions, where the 

“ketubah” a Hebrew marriage contract, provided by groom on their wedding day. It was 

intended to protect the woman, primarily by establishing the man’s financial obligations to 

her in case of divorce or widowhood. In addition to the financial clauses, the text of the 

“ketubah” outlines other obligations undertaken by the groom, including traditional conjugal 

rights such as food, clothing and shelter. The exact date when the “ketubah” became a central 

part of the Jewish marriage ceremony remains unknown. It is a rabbinic institution, not a 

biblical one, and goes back to Talmudic times (70-500 C.E.). 4The “ketubah” was one of the 

earliest examples of a legal document granting specific rights to women within marriage. It 

ensured a degree of security for women that was revolutionary for its time. 

Similarly, on the walls of the Oriental Institute in the University of Chicago hangs an eight-

foot long document, brushed with calligraphy. Many patrons mistake the scroll for a poem or 

                                                             
4 Art of the Ketubah: Decorated Jewish Marriage Contracts, available at : 

https://beinecke.library.yale.edu/collections/highlights/art-ketubah-decorated-jewish-marriage-contracts  (last 

visited on January 28,2025) 
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a royal decree, but it’s not. This 2,480-year-old document is actually a prenuptial agreement., 

marital contracts reflected the relatively progressive legal and property rights afforded to 

women. 5These agreements explicitly outlined provisions for property division should a 

marriage fail or the husband pass away. It was the prenuptial agreement of ancient Egypt 

times. 

Moving to the early 20th century, prenuptial agreements were not as prevalent. Society 

largely viewed them as unromantic, and courts were resistant, fearing that such agreements 

might encourage divorce. For instance, in Crouch v. Crouch (1964)6, the Tennessee Court of 

Appeals declared prenups "pro-motive of divorce and void on grounds of public policy." 

Despite this resistance, a cultural shift began in elite circles and among Hollywood 

celebrities, where prenuptial agreements started gaining acceptance as a practical measure. 

The mid-20th century marked a turning point. Divorce rates were rising sharply, prompting a 

reevaluation of the role of prenuptial agreements. The landmark case of Posner v. Posner 

(1970)7in Florida played a crucial role in this transformation. In this case, the court upheld 

the validity of a prenuptial agreement, establishing a legal precedent for its enforceability. 

This decision signaled a significant shift, as courts began to recognize that financial planning 

before marriage was not a threat to the institution of marriage but a practical approach to 

managing potential future conflicts. The Posner case paved the way for prenuptial agreements 

to be seen as a form of "smart adulting" rather than an attack on love or trust. 

By the modern era, prenuptial agreements underwent a dramatic transformation. Once 

perceived as tools exclusively for the wealthy and elite, they became more accessible and 

normalized across diverse social strata. Legislative reforms in various countries and changing 

societal attitudes played a key role in this evolution. Prenuptial agreements are now 

recognized globally as practical instruments for financial planning and conflict resolution, 

reflecting the growing understanding that marriage, while rooted in emotional and cultural 

values, also requires pragmatic preparation for unforeseen circumstances. 

LEGAL ASPECT OF PRENUPS IN INDIA 

Prenuptial agreements are now being widely used across the world as effective instruments of 

delineating spousal rights in the course of subsistence of marriage as well as in the event of 

                                                             
5 Think Prenups are New? Think Again. This 2,480-Year-Old Ancient Egyptian Script is Actually a Prenuptial 
Agreement, available at: https://www.micklinlawgroup.com/think-prenups-new-think-2480-year-old-ancient-

egyptian-script-actually-prenuptial-agreement/ ( last visited on January 28, 2025) 
6Crouch v. Crouch, 385 S.W.2d 288,53 Tenn.App. 594 
7Posner v. Posner, 233 So. 2d 381 (1970) 
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termination of marital relations. 8However, in India, prenuptial agreements have historically 

faced resistance, rooted in cultural and legal traditions that view marriage as a sacred and 

lifelong bond. 

Under Indian personal laws, marriage is not merely a contract but a spiritual and social union. 

This perspective, deeply ingrained in the cultural fabric, makes any arrangement that 

preemptively contemplates separation seem unpalatable to many. The Indian Contract Act 

reinforces this sentiment by deeming agreements that oppose public policy void. Courts in 

India have often interpreted prenuptial agreements as attempts to bypass the rights granted 

under personal laws, furthering the perception that such agreements contradict societal norms 

and legal principles. 

For many years, Indian courts viewed prenuptial agreements with skepticism, fearing they 

undermined the sanctity of marriage. These agreements were seen as fostering mistrust 

between spouses and promoting the idea of separation. However, societal dynamics in India 

are rapidly evolving. With the rise of individualism, increasing awareness of personal rights, 

and a steady increase in divorce rates, there is growing recognition of the practical value of 

prenuptial agreements. 

One of the most pressing issues in India's marital legal system is the prolonged nature of 

divorce proceedings. On average, it can take up to six years for a divorce to be finalized, 

subjecting couples to years of emotional, mental, and financial strain. This extended timeline 

often exacerbates conflicts, creating additional stress for both parties. In cases involving false 

allegations, the harm is even greater, draining the resources of the individuals involved and 

consuming valuable judicial time. 

India’s overburdened judicial system further compounds the problem. With a staggering 

backlog of cases, prolonged divorce proceedings delay the delivery of justice for countless 

others. In this context, prenuptial agreements present a compelling solution. By predefining 

terms for financial settlements, property division, and other responsibilities, these agreements 

can streamline the process, reduce litigation, and minimize disputes. 

Courts in India are beginning to acknowledge this potential. Recognizing the need for clarity 

and efficiency in resolving marital disputes, there is a gradual shift toward viewing prenuptial 

agreements as pragmatic tools rather than threats to marital sanctity. These agreements can 

                                                             
8 Amrita Ghosh & Pratyusha Kar, “Pre-Nuptial Agreements in India: An Analysis of Law and Society”, 12 

NUJS L. Rev. 217 (2019) 
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provide a framework for fairness and transparency, enabling couples to address their 

responsibilities and rights proactively. 

As societal attitudes continue to evolve, India faces the challenge of balancing traditional 

values with modern realities. Prenuptial agreements offer a way to harmonize these elements, 

providing a sense of security and clarity while respecting the institution of marriage. By 

addressing misconceptions and establishing clear legal guidelines for prenuptial agreements, 

India can pave the way for more equitable and efficient marital arrangements, reducing the 

burden on its courts and fostering healthier relationships. 

 

COMPARATIVE ANATOMIZATION OF PRENUPS 

Prenuptial agreements are increasingly recognized worldwide as useful tools in managing the 

complexities of marriage and divorce. Many countries have embraced these agreements 

because they offer clear guidelines for asset division in case of a divorce, making it easier for 

both the court and the couple to navigate the process. One such example is China, where 

prenuptial agreements were legalized under Article 19 of the 2001 Marriage Law. The 

country acknowledged that allowing couples to define asset division beforehand would 

provide a sense of financial security, particularly for those with significant wealth. This was 

seen as a necessary step, given the rising divorce rates in China. Similarly, Argentina 

introduced prenuptial agreements under Law 26.994 of 2015, recognizing the need to help 

couples protect their individual assets in the event of a divorce. 

In Australia, prenuptial agreements, known as "binding financial agreements," became 

enforceable with the enactment of the Family Law Amendment Act of 2000. The law 

stipulates that such agreements must be reviewed by family law solicitors to ensure fairness. 

However, in the landmark case of Throne v. Kennedy(2017)9, two financial agreements were 

overturned due to unconscionable conduct and undue influence, reinforcing the notion that 

prenuptial agreements must not be signed under pressure and should not strip one party of 

their fundamental rights. This case clarified the true purpose of prenuptial agreements and 

how the law surrounding them should be understood. 

Canada, which initially viewed prenuptial agreements as contrary to public policy, took a 

progressive step in 1978 with the Family Law Reform Act. This Act legalized prenuptial 

                                                             
9Thorne v. Kennedy, (2017) 263 CLR 85 
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agreements and clarified the conditions under which they would be enforceable, providing 

clear guidelines for their use. 

Similarly, Prenuptial agreements are enforceable in Germany butsubject to many limitations. 

They must be executed before a notary in Germany. 10Federal Court of Justice recently ruled 

that notarized prenuptial agreements that significantly disadvantage one party could be 

deemed invalid, showing that even in countries that accept prenuptial agreements, there are 

safeguards in place to prevent exploitation. 

These examples from around the world highlight a significant shift in societal attitudes 

toward marriage and divorce. While marriage is still considered a sacred bond in many 

cultures, including India, these countries have adapted to the realities of modern life, 

acknowledging that prenuptial agreements can help manage potential conflicts and provide 

clarity in case of separation. For India, legalizing prenuptial agreements would be a 

progressive step, but it requires careful consideration of what types of agreements would be 

acceptable. It is essential for the judicial system and legal professionals to educate the public 

about the benefits of prenuptial agreements, helping people understand that such agreements 

are not an indication of impending divorce, but rather a precautionary measure to protect both 

parties if the need arises. 

Much like Canada and Germany, India could set guidelines to ensure that prenuptial 

agreements are fair and do not disproportionately benefit one party. For example, agreements 

that unfairly disadvantage one spouse, or those signed under duress or without full disclosure 

of assets, should be deemed unenforceable. This approach would prevent fraudulent practices 

and ensure that prenuptial agreements are used as a tool for fairness and clarity, not 

exploitation. 

In India, the challenge of legalizing prenuptial agreements lies in changing the cultural 

mindset around marriage. Marriage is deeply tied to religious and cultural beliefs, and many 

people view the very idea of a prenuptial agreement as suggesting that divorce is inevitable. 

However, educating the public about the true purpose of prenuptial agreements is crucial. 

They are not a sign of distrust but a proactive step to safeguard individual rights and ensure a 

smooth and healthy marital relationship. By outlining terms in advance whether about asset 

division, responsibilities, or expectations couples can prevent misunderstandings and reduce 

conflicts. For example, prenuptial agreements can include clauses about financial 

                                                             
10PRENUPTIAL AGREEMENTS IN GERMANY, available at: https://www.international-

divorce.com/prenuptial-agreements-in-germany ( last visited on January 28, 2025) 
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responsibilities, the number of children they want to have, and even intimate aspects of 

marriage, fostering open communication and understanding. 

The key takeaway is that prenuptial agreements are not solely about preparing for divorce, 

they can also be a tool for building a stronger, more transparent marriage. By addressing 

potential issues upfront, couples can create a foundation of trust and mutual respect, leading 

to a healthier relationship. As India continues to evolve socially and legally, prenuptial 

agreements could become an important part of ensuring that marriages are built on clear, 

shared expectations, reducing the potential for conflict and promoting lasting partnerships. 

 

MERITS AND DRAWBACKS 

1. When considering the advantages of prenuptial agreements, there are several compelling 

reasons why one might choose to enter into such an arrangement and those are as 

follows:-  

• First and foremost, a prenuptial agreement provides clarity on asset ownership 

before the marriage, ensuring both partners understand what they individually own 

going into the relationship. It also discloses any debts that one partner may have, 

helping to prevent surprises down the line.  

• Moreover, prenuptial agreements play a crucial role in protecting assets during a 

divorce. By outlining how property and assets will be divided, they offer a sense of 

security for both parties, reducing potential disputes later on. 

• A prenuptial agreement can also set expectations for each partner’s financial 

responsibilities throughout the marriage. This could include who will manage 

household finances, how expenses will be shared, and what each partner’s 

contribution will be. This level of detail helps prevent misunderstandings and 

ensures that both partners are on the same page. 

• In the unfortunate event of a divorce, prenuptial agreements can simplify and 

expedite the process. With clear terms already laid out, the couple can avoid lengthy 

and expensive legal battles, which can be both financially and emotionally draining. 

This can significantly reduce the mental and financial toll that a protracted divorce 

often entails. 

• For individuals with significant wealth, a prenuptial agreement is particularly 

beneficial in protecting their assets. Without such an agreement, there is a risk of 
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losing substantial property or wealth in a divorce settlement. Prenuptial agreements 

help ensure that these assets remain secure. 

• Finally, prenuptial agreements can also serve to simplify financial arrangements for 

children. Whether it’s ensuring that children from previous relationships are 

financially provided for or clarifying how assets will be distributed for future 

generations, a prenup can address these matters ahead of time, reducing uncertainty 

and potential conflict. 

 

2. While prenuptial agreements offer several benefits, there are also some potential 

drawbacks that should be considered and some of those are:- 

• One of the main cons is that a prenup can sometimes lead to misunderstandings about 

the commitment level of the marriage. When one partner suggests a prenuptial 

agreement, the other might feel that it signals a lack of trust or faith in the 

relationship, creating feelings of insecurity or doubt about the seriousness of the 

marriage. This can strain the relationship even before it begins. 

• Another issue is the potential for undue influence. If one partner has stronger 

negotiation skills or holds a position of power in the relationship, they may pressure 

the other into signing an agreement that isn’t entirely fair or reasonable. This can 

create an imbalance where one partner feels coerced into agreeing to terms that 

benefit the other, leaving them at a disadvantage. 

• It’s also important to note that prenuptial agreements cannot address matters such as 

child custody or child support. These issues are not for the couple to decide in 

advance but are determined by the courts based on the best interests of the child at the 

time of separation. A prenup, therefore, cannot provide a solution for potential future 

disputes over children, leaving that responsibility in the hands of the judicial system. 

• Lastly, a prenuptial agreement is based on the circumstances at the time it is signed. 

However, life is unpredictable, and circumstances often change over time. Major life 

events, such as career advancements, receiving an inheritance, or having children, can 

make the agreement outdated or unfair. What seemed reasonable at the time of 

signing may no longer reflect the couple’s current reality, and without regular 

updates, the prenup could create inequities in the event of a divorce. 
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Prenuptial agreements offer significant advantages, such as clarity on asset ownership, 

protection of individual wealth, and streamlined financial arrangements, especially in the 

event of a divorce. They help set clear financial responsibilities and can simplify 

arrangements for children from prior relationships. However, they may also introduce 

challenges, such as feelings of mistrust, potential power imbalances, and their inability to 

address issues like child custody. Additionally, life changes can make prenups outdated if not 

revised. While they provide security and reduce disputes, couples must approach them with 

fairness and open communication, updating terms as circumstances evolve to maintain their 

relevance and equity. 

 

PRENUPS UNDER PURVIEW OF VALID CONTRACT 

The debate around the validity of prenuptial agreements remains contentious. However, a 

consensus can be achieved if certain criteria are fulfilled to ensure fairness, transparency, and 

compliance with legal principles. Here’s how prenuptial agreements can align with ethical 

and legal standards, while addressing societal concerns: 

 

1. Fairness and Voluntariness: A prenuptial agreement must be fair, just, and free from any 

kind of force, fraud, coercion, undue influence, or misrepresentation. Both parties should 

willingly and voluntarily enter into the agreement, with mutual acceptance of its terms. The 

consent provided should be absolute and not influenced by external pressures. 

2. Truthful Disclosures: It is crucial that all disclosures made by both parties are honest, 

accurate, and provided to the best of their knowledge. Any instance of forgery, fraud, or 

misrepresentation should be treated as a punishable offense to maintain the integrity of the 

agreement. 

3. Compliance with Legal Requirements (Section 10 of the Indian Contract Act, 1872): 

Prenuptial agreements should adhere to the principles outlined in Section 10 of the Indian 

Contract Act (ICA), which states:“All agreements are contracts if they are made by the free 

consent of parties competent to contract, for a lawful consideration and with a lawful object, 

and are not hereby expressly declared to be void.”11 This means the agreement must be 

formed through free consent, involve legally competent parties, and address lawful objectives 

without violating any statutory provisions. 

                                                             
11 Indian Contract Act, 1872 (Act 09 of 1872), s. 10. 

https://www.ijalr.in/
mailto:editorial@ijalr.in


 

https://www.ijalr.in/ 

© 2023 International Journal of Advanced Legal Research 

VOLUME 5 | ISSUE 3                     FEBRUARY 2025                            ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at editorial@ijalr.in 

 
 

 

4. Soundness of Mind (Section 12 of the Indian Contract Act, 1872):  Both individuals 

entering the agreement must be of sound mind. As per Section 12 of the ICA, "A person is 

said to be of sound mind for the purpose of making a contract, if, at the time when he makes 

it, he is capable of understanding it and of forming a rational judgment as to its effect upon 

his interests. 

A person who is usually of unsound mind, but occasionally of sound mind, may make a 

contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, may not make a 

contract when he is of unsound mind.”12 

5. Prohibition of Illegal Terms: Any clause that involves illegal practices, such as the 

payment of dowry, must render the agreement void. Moreover, the party demanding such 

terms should be subject to legal penalties in accordance with Indian law. 

6. Respect for Public Policy and Individual Rights: To address concerns about prenuptial 

agreements being against public policy, it is essential to ensure that they do not infringe upon 

an individual’s basic rights. For example, clauses restricting personal freedoms, such as 

prohibiting one party from leaving the house after 9:00 p.m., are unreasonable and should not 

be included. 

 

Keeping the above points in view essential of prenuptial agreements may suit Indian socio-

economic, cultural and legal eventualities should include these aspects, namely Party 

Information; Customs to be Followed; Marriage Expenses; Establishment of Matrimonial 

Home; Assets and Liabilities; Allotment of Property; Other Financial Disclosures; Alimony, 

Support and Maintenance; Children; Application of Law; Additional Clauses; and 

Enforcement of Prenuptial Agreement.13 

 

JUDICIAL PRECEDENTS SUPPORTING PRENUPS 

In the case of Commissioner of Income Tax v. Mansukhrai More14, the Calcutta High Court 

upheld the legitimacy of a pre-nuptial agreement. This agreement stipulated that the husband 

would transfer property into a trust, which was set up solely for the benefit of any children he 

                                                             
12 Id., s. 12. 
13 Vijender Kumar, “Quest for Prenuptial Agreement in Institution of Marriage: A Socio-Legal Approach” 60 

Journal of the Indian Law Institute 17,18,19,20 (2018). 
14Commissioner of Income Tax v. Mansukhrai More, MANU/WB/0429/1988 
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and his wife might have after their marriage. As a result, the Court ruled that the property 

transferred under these conditions was valid and did not fall under the provisions of Section 

16(3) of the Indian Income Tax Act. 

In a judgment in case of Shraddha Gupta vs. Sumit Jain15, Family Court Judge Hrish Kumar 

from the Patiala House Courts stated, “Time has come to make compulsory prenuptial 

agreement to be executed before appointed authority after counseling of the parties about the 

possible risk of marriage going haywire for variety of reasons.”16 

The case of Mohd. Khan v. Shahmali17further highlights the courts' openness to validating 

prenuptial agreements in certain situations. In this case, the High Court of Jammu & Kashmir 

noted that the practice of "khana damad" (where the husband resides in the wife's father's 

home) was a voluntary and customary tradition in the Kashmir valley. The Court also stated 

that the payment made by the son-in-law according to the terms of the agreement would not 

violate public policy. 

These cases highlight the shifting judicial stance on the legality of prenuptial agreements in 

marriages. While courts have traditionally invalidated such agreements, citing conflicts with 

Hindu personal law and public policy, there have also been instances where they have upheld 

the validity of prenuptial agreements. This is particularly true when the courts have 

considered evolving social dynamics and the importance of respecting the contractual rights 

of the parties involved. 

 

CONCLUSION 

Prenuptial agreements, while not formally legalized in India, have historical roots in Indian 

traditions, where similar arrangements existed even during times when marriage was seen as 

a sacred bond between families. Today, the dynamics of marriage have shifted significantly, 

focusing more on the individuals involved rather than their extended families. Modern 

couples, aware of their rights and viewing themselves as equals, are embracing a more 

progressive approach to relationships, leaving behind outdated notions of control and 

obligation imposed by traditional practices. Outlining the regressive thought of the society 

where prenups are considered to be against the public policy and ethically wrong prenups 

                                                             
15Shraddha Gupta v. Sumit Jain, MANU/DE/2850/2023. 
16From Taboo to Trend: The Emergence of Prenuptial Agreements in India's Legal Framework, available at : 

https://articles.manupatra.com/article-details/From-Taboo-to-Trend-The-Emergence-of-Prenuptial-Agreements-

in-India-s-Legal-Framework ( last visited on January 28, 2025) 
17Mohd. Khan v. Shahmali, MANU/JK/0026/1971. 
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shall rather have utmost importance of protecting the rights of the individuals who might 

dwell into an agonist marriage. 

This paper underscores both the benefits and challenges of prenuptial agreements, 

highlighting their potential to reduce marital conflicts and foster stability in relationships. 

Such agreements provide a sense of security, allowing partners to enjoy their married life 

without the fear of losing everything in case of separation. This assurance can strengthen the 

bond between spouses, contributing to longer and happier marriages. 

While prenuptial agreements lack formal legal recognition in India, they can still be crafted 

under Section 10 of the Indian Contract Act, which deems agreements valid if made with free 

consent, without undue influence, and for lawful consideration and purposes. The argument 

that prenups violate public policy can also be addressed as individuals increasingly exercise 

their rights and engage in informed discussions about these agreements. Far from taking away 

rights, prenuptial agreements are designed to protect them, safeguarding the interests of both 

parties. 

Moreover, these agreements can make the divorce process smoother, not only benefiting the 

couple but also shielding their families and children from unnecessary emotional and 

financial strain. Divorce, often a mentally and financially draining experience, can be 

streamlined with pre-established terms, reducing toxicity and promoting mental well-being 

for everyone involved. 

As global trends show greater acceptance of prenuptial agreements, there is a noticeable 

softening in the Indian perspective, both socially and judicially. What is required now is a 

robust legal framework to govern these agreements, clearly outlining permissible clauses and 

ensuring fairness. Such guidelines should prevent exploitation, protect individual rights, and 

emphasize transparency.  

By fostering trust and mutual respect, prenuptial agreements could enhance the institution of 

marriage, making it more resilient to modern challenges. Legal recognition, coupled with 

public awareness, could transform these agreements into tools that promote harmony and 

stability in marital relationships. 
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