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ABSTRACT

The doctrine of precedents is considered as a foundational source of law. It finds its roots in
the common law principle of stare decisis which ensures predictability, consistency and
fairness in judicial decision making. This paper, explores its evolution, application, benefits
as well as challenges with a particular focus on the impact of judicial precedents on the

development of the Indian judicial system.

Historically, the doctrine gained prominence during British rule, receiving statutory
recognition under the Government of India Act, 1935, and further constitutional legitimacy
through Article 141 of the Indian Constitution. The hierarchical structure of courts further
strengthens its significance, as lower courts are bound by decisions of higher courts. While
precedent fosters uniformity and efficiency, its rigid adherence may stifle adaptability to
societal changes. This paper examines the balance between predictability and flexibility, the
challenges of lower court defiance, and the interplay of binding and persuasive precedents.
By evaluating landmark cases, the doctrine’s role in shaping legal systems and ensuring

equitable justice can be better appreciated.
INTRODUCTION TO JUDICIAL PRECEDENTS:

The term source, when used for law, denotes the originating fount of the system. When
employed in its plurality, it may be considered as a totality of rules and authorities arranged

in a structural hierarchy such as legislations, customs, judicial decisions as well as
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doctrines.2According to Dr. Allen, "the true sources of law are agencies through which the

certainty, uniformity, and binding force of rules of conduct acquire the character of law."3

Judicial precedent is one of the most significant and independent sources of law.
Every country consists of a judicial organ the primary function of which is to render
decisions in cases of disputes. The adjudication of disputes by the Judiciary is based on a dual
foundation of customs and legislations. In India, the Judiciary interprets Legislative statutes
which when augmented by the Judges’ inherent sense of right and wrong culminate in
deciding the disputes. The decisions thus taken act as a guiding principle or authority for all
the subsequent cases of a similar nature and are termed as Precedents. The significance and
applicability of precedents has become a matter of contention in recent times. The issue lies
not in the customary practice of making reference to previous decisions rendered by an
appropriate authority and attaching relevance to the same. Rather, the challenge lies in the
current practice of recognizing a precedent that was established many years ago as totally

binding without giving due regard to the changing needs of the society.

Although it is undeniable that laws, rules, regulations, and legislative revisions made in many
common law countries reflect the stance of the government at power andembody the
prescribed practices formally recognized as binding on the community at large, case laws
continue to occupy the position of one of the most powerful sources of law. When a statement
is passed by a judge or a decision rendered in the court of law, it becomes obligatory on
subsequent judges in lower courts to follow and apply the same legal principle in all matters

of a similar nature in the future.

The theory of Precedents as per Salmond’s interpretation has two meanings:
(1) recorded caselawthat can be referenced and followed by courts, and

(2) stringent legal precedents that are not just highly binding but must be followed.*

Where a dispute arises which is not regulated by a pre-existing law, it will generally be the
case that a court will not simply decline jurisdiction but will assume the role of a deliberative

decision-maker, settling the dispute through an exercise of discretion. In legal systems where

2 Parviz Owsia, ‘Sources of Law under English, French, Islamic and Iranian Law: A Comparative Review of
Legal Techniques’, Arab Law Quarterly, 1991, Vol. 6, No. 1 (1991), pp. 33-67, available at:
https://www.jstor.org/stable/3381891

3Law in making (7" edition., Oxford University Press 1964)

“Fitzergerald P.J., ‘Salmond on Jurisprudence’ (12thed., Universal Law Publishing Co.) 175
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this is true, the courts will thus have a secondary function of dispute-settlement that extends

beyond the application of pre-existing laws.>

While precedents offer various advantages in terms of being time efficient, increasing
convenience, predictability and stability, completely binding precedents may give rise to
rigidity and confusion in terms of their applicability.
This paper aims to highlight the role of Precedents as a source of law, the historical
evolutionof precedents, the types and theories associated with precedents as well as a critical

appraisal of the practice of following precedents.
1. DEVELOPMENT OF PRECEDENTS ACROSS DIFFERENT LEGAL SYSTEMS:

The English Legal System has long emphasized on the significance of judicial precedents
owing to the fact that the common law is unwritten. In fact, this doctrine is unique to the
English law as also of the Common law countries. During medieval times, when the
parliament was not vested with the sovereign law-making powers, the function of defining
laws and laying down legal principles was under the purview of the Judiciary. Therefore, the
judge made laws in England were a result of adjudication by the Judicial body which made
immense contributions to the development of English Laws.®The quality of English Judges,
their working together in harmony and the power and prestige which they enjoy as members
of the Royal Court have contributed to the development of a single homogenous system of
common law in England where cases decided by the Judges command great value and
authoritative value.’The vast body of Common Law is almost entirely the product of decided

Cases.

Continental system, on the other hand, which is followed in countries such as Germany,
France, Italy, considers Precedent only as evidence of Law and not a source of Law. Under
this legal system, Precedents are the instruments for the persuasion of Judges.Its value is only
instructive in nature, not authoritative. Its importance is no greater than that of a text book of
law. & English Law considers precedents not merely as evidence of the law, but as source of

law, and acknowledges the authority of Precedents. It is an assumption of English Law that

SStephen R. Perry, ‘Judicial Obligation, Precedent and the Common Law’, Oxford Journal of Legal Studies,
Summer, 1987, Vol. 7, No. 2 (Summer, 1987), pp. 215-257, available at: https://mww.jstor.org/stable/764304
Prof. Nomita Aggarwal, ‘Jurisprudence: Legal Theory’, Central Law Publications

"Dr. N.V. Paranjape, ‘Studies in Jurisprudence and Legal Theory’, Central Law Agency, 9" Edition.
8Feitzgerald P.J. (ed.): ‘Salmond on Jurisprudence’, (12" ed.) p. 141
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every decision shall be accepted as Precedent and followed not only by all subordinate courts
but also by courts of Co-ordinate jurisdictions. This approach has influenced all legal
systems, including India, which follows the Common Law tradition. However, the respect
shown to Judicial precedents depends on their excellence or  merit.
It is not the length or the comprehensiveness or otherwise of statutes, but the concrete and
pragmatic contemplation in drafting, influenced by case-law practice, which distinguishes the
English legislative approach - and in fact that of common law systems in general from the
Continental conceptual abstraction in almost any statutory enactment, of which the Codes are
striking examples. Thus, the most significant source of English law, in terms of its overall
contribution to and influence on the legal system as a whole, is still case-law rather than
legislation.®

It is true that the doctrine of Precedent travelled to countries which have derived their legality

stems from England. This does not mean however that the doctrine was an original discovery

of the English people. °The doctrine was not entirely foreign to Roman Law. At Rome,

although at the time of Justinian, judicial precedents and other analogous types of law were
regarded as possessing only persuasive authority. It is abundantly clear from the history of
Roman law that during earlier periods they were regarded as having binding authority. 1.
Cicero enumerates res judicata as source of law and the Emperor Septinus Severus says that
the authority of an uninterrupted series of similarly decided cases should have the force of a
statute. Justinian stated that “it is true, established by a constitution the contrary principle —
that they were to have only persuasive authority but these earlier statutes and even the
constitution of Justenian himself makes it clear that the notion of precedents having the force

of law was similar to the powers.*2
2. THEORIES OF JUDICIAL OBLIGATION:

The following two approaches may be adopted in the process of determining nature of

judicial obligation.

® Parvis Owsia, ‘Sources of Law under English, French, Islamic and Iranian Law: A Comparative Review of
Legal Techniques’, Arab Law Quarterly, 1991, Vol. 6, No. 1 (1991), pp. 33-67, available at:
https://www.jstor.org/stable/3381891
1Supra note 5
Y1bid
Lipid
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The first approach emphasizes on the Judge’s obligation to apply recognized sources of
positive rules within the relevant legal system to be laws. These sources typically encompass
legislative enactments, precedents, and customs. This approach underscores the responsibility
of judges to interpret and apply established legal rules derived from various authorities within
the legal framework. Legislative laws, higher court precedents, and established customs serve
as guiding principles that judges are obligated to consider and incorporate into their rulings to
ensure consistency and compliance with the legal system.Where the court is not bound by

rules, its decision is based on an exercise of discretion rather than compliance with

obligations imposed by law. ** According to the legal theory perspective associated with this

approach, the function of law is to be an authoritative guidance through means of positive,
publicly ascertainable rulesand the correlative function of the courts is to assess individual
conduct through the application of the same standards.!* The approach is characteristic of
modern positivism, and it is best exemplified in the work of H. L. A. Hart'*® and Joseph

Raz.6

Positivism takes the essence of law to be the authoritative guidance of conduct by means of
source-based, duty-imposing rules, so that the primary obligation of a judge is to be regarded

as the interpretation, application and enforcement of those previously existing rules.’

The second perspective on law and judicial obligation holds that the purpose of the law is, at
least partially, the institutionalized adjudication and settlement of conflicts in conformity with
justice or fairness principles; the necessary principles do not have to be source-based in the
positivist sense. In this case, the duty of the judgeis to apply these principles some of which
would require him to give special consideration to what legislatures and courts have done in
the past-to the facts of cases brought before him. Even after all applicable statutes and
precedents have been explored, he is not generally to be regarded as having the freedom
tomake discretionary decisions. This theory is mainly highlighted in the works of Ronald

Dworkin'®, Geogre Fletcher!®, Charles Fried?°, and Lon Fuller?

13 Stephen R. Perry, ‘Judicial Obligation, Precedent and the Common Law’, Oxford Journal of Legal Studies,
Summer, 1987, Vol. 7, No. 2 (Summer, 1987), pp. 215-257
Yibid
15 H. L. A. Hart, The Concept of Law (Oxford, 1961); Essays on Bentham
18Joseph Raz, Practical Reason and Norms (London, 1975), chs 4-5 (hereafter PRN); The Authority of Law
(Oxford, 1979) (h
Supra note 10
8Ronald Dworkin, Taking Rights Seriously (2nd ed, Cambridge, Mass, 1978), chs 2-4
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3. DOCTRINE OF STARE DECISIS:

Stare Decisis; This longstanding doctrine dictates that a court is always bound to follow a

Precedent established by a court "superior" to it.?> Hence a lower court judge must view

herself "as the simple (and perhaps simple minded) enforcer of the Supreme Court's dictates,
however wise or unwise they may appear to the hapless judge below."? It is derived from the

legal maxim ‘stare decisis et non quieta movere '**

The Doctrine of Precedents can be traced back to the Doctrine of Stare Decisis which means
‘to stand by previous decisions and not to disturb the settled point of law.’?> This doctrine

sets forth two conditions that need to be met., namely;

i). there must be a settled judicial hierarchy, for otherwise it will not be known whose

decisions are binding on whom;
ii). There must also be reliable reports of cases.?®

The simple reason behind the Doctrine of Stare Decisis is that once the community accepts a
Precedent as authoritative law and rests its expectations on it, overturning it would cause
great inconveniences to the community, and might disappoint and disturb their legitimate

expectations in various affairs.

19 George Fletcher, 'Two Modes of Legal Thought', 90 Yale LJ 970 (1981); 'Punishment and Compensation’, 14
Creighton L Rev 691 (198i).

20Charles Fried, 'The Laws of Change: The Cunning of Reason in Moral and Legal History', 9 J of Legal Stud
335 (i980).

2L Lon Fuller, 'Reason and Fiat in Case Law', 59 Harv L Rev 376 (1946); 'The Forms and Limits of
Adjudication’, 92 Harv L Rev 353 (1978).

22Williams, Ryan. "Questioning Marks: Plurality Decisions and Precedential Constraint." Stanford Law Review,

vol. 69, no. 3, 2017, pp. 795-865.

%, Sanford Levinson, On Positivism and Potted Plants: "Inferior" Judges and the Task of Constitutional
Interpretation, 25 CONN. L. REv. 843, 845 (1993).

2Legal Services India, ‘Stare Decisis: The Pillar of Legal Consistency and Precedent’, available
at:https://www.legalserviceindia.com/legal/article-12172-stare-decisis-the-pillar-of-legal-consistency-and-
precedent.html

%5 Ayushmaan Chouskey,'PRECEDENT AS SOURCE OF LAW AND ITS IMPORTANCE’, published on June
1, 2022, available at: https://www.thelawgurukul.com/post/precedent-as-source-of-law-and-its-importance

%6 exisNexis,NK Jayakumar,” Lectures in Jurisprudence’, Second Edition.
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This view is backed by the maxim communis error facit jusi.e., A common error makes law.
“A maxim of Scottish law meaning that an “error” of law, repeated often enough and with

sufficient conviction, displaces the former, “correct” legal rule and creates a new legal rule.?’

A certain interpretation of law by a competent court is viewed with the lens of utmost
authenticity, authoritativeness, and validity regardless of whether such a decision of the court
is based on faulty and erroneous premises. A decision once rendered by a court upon
subsequent annulment would lead to a state of chaos in the society by unsettling the settled
issues. As noted by Blackstone, ‘it is an established rule to abide by former precedents, where
the same point comes again in litigation as well as to keep the scale of justice even and steady
and not liable to waiver with every new judge’s opinion.’Therefore, it is considered
appropriate to stand by earlier decisions in the interests of both societal and legal stability.
In line with the observation rendered by Julius Stone?3, the rationale behind the doctrine of
stare decisis is ‘resting on maximising fairness and efficiency in adjudication or as fulfilling
expectations of litigants or as a basis of confidence in the judiciary.” according to him, if
there exists no sufficient reason for deviating from a principle as laid down in a previous

decision, judges must abstain from departing from such decisions in all like future cases.

Further, in accordance with the insights provided by Professor A Lakshminath?® who

discusses the sociology of this doctrine has identified stare decisis as a judicial attitude
whereby, a judge is bound to seek accumulated wisdom. He holds that the social justification
of stare decisis lies in its promise to promote certainty, enhance stability, foster fairness in
adjudication, develop discipline in courts and rid all forms of arbitrariness. Overall, this

doctrine establishes judicial accountability.

A general thesis as provided by Sir William Holdsworth was that the doctrine of precedent,
‘hits the golden mean between too much flexibility and too much rigidity; for it provides the
rigidity in terms of encompassing a definite set of rules and regulations while embodying the
principles of flexibility as its essence lies in adapting to the changing needs of a changing

society.>°

4. EXCEPTIONS TO STARE DECISIS:

27 Oxford University Press, Oxford Reference.
ZJulius Stone, ‘Precedent and Law’: Dynamics of Common Law Growth, 1985.
29 Prof. A Lakshmikanth, ‘Precedent in The Indian Legal System, second edition, 2005
30Supra Note 25.
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Although the doctrine of stare decisis recommends strict adherence to the decisions passed by
a higher court by all the lower courts. There exist certain exceptional circumstances wherein
the judges of the inferior courts have been provided with the liberty to deviate from the
judgement so rendered. The doctrines of ‘per-incurium’ and 'sub-silentio’ are exceptions
to the rule of stare decisis. per incuriam means through inadvertence. This means something
done with oversight without considering all the relevant factors. Further, the term also means
'through want of care' or when translating from Latin, it means 'through lack of care' and it

concerns itself with the decision of the court which was mistakenly given.3!

If a decision has been given in ignorance of law or any statute or any binding authority, the

‘doctrine of 'per-incurium'is attracted.®?

Rule of 'sub-silentio’ is applicable where a particular point of law is not perceived by the

court or was not present to its mind or is not consciously determined by the court. 3

Where no reasons are given in dismissing a petition the judgment is not binding on the
subordinate courts.**The Supreme Court has ruled that it is not infallible. It may be the
highest court but that there may be occasions when its judgment may be reconsidered. The

Supreme Court has given unto itself the power to entertain curative petitions on the certificate

given by a Senior Advocate.*In such cases the Supreme Court has reconsidered its decisions.

This power however has not been conceded to the courts lower in hierarchy. The power to
reconsider its decisions however has been very rarely exercised by the Supreme Court.
Further, a Precedent loses its binding force completely if it is inconsistent with the decision of

a Higher Couirt.

5. TYPES OF PRECEDENTS:

5.1.  Original and declaratory precedents:

Whenever decisions are rendered by the judges, they either give rise to an entirely new law or
they merely apply certain established rules of law and principles to the facts of the case in
hand. Under both circumstances, the judgment thus rendered shall be treated as a Precedent.

In the first category which gives rise to a new law embodies newly established authoritative

31Black's Law Dictionary (Fourth Edition, 1891)

32 State of UP vs. Synthetics and Chemicals Ltd (1991) 4 SCC 139.
33 Rupa Ashok Hurra vs. Ashok Hurra AIR 2002 SC 1771.

% India Oil Corporation vs. State of Bihar AIR 1986 SC 1780; Supreme Court Employees Welfare Association
vs. Union of India AIR 1990 SC 334 (para 22)
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guidelines and principles which serve as a new source of law and are thus termed as original
precedents.

In the second kind where the judges play the role of interpreters of pre existing laws and
principles and apply these well settled principles to a case, the decisions so rendered are
termed as declaratory precedents.

Most of the decisions are declaratory in nature as they are declarations of pre-existing rules as
the judiciary is vested not with law making powers but only the interpretation powers.
Further, the laws are well settled on most of the points thus requiring minimal judicial
intervention whose role is to apply these principles.

The distinction that lies between the two kinds of precedents is based on 2 diametrically
opposite theories of precedents.

One theory has been upheld by jurists like Austin and Friedmann who have acknowledged
that the role of a judge extends to law making as well since they lay down precedents which
emphasize on principles of law. The theory that judges are law-makers finds powerful
support by Salmond and Dicey. According to Salmond, “we must admit openly that
precedents make law as well as declare it. Original precedents are the outcome of the
intentional exercise by the courts of their privilege of developing the law at the saOme time
that they administer it”.

On the other hand, Jurists like Blackstone have espoused contradicting views as they consider
precedents as mere reiterations of recognized laws and are thus declaratory in nature.
According to him, “A judge is sworn to determine, not according to his own private
judgement, but according to the known laws and customs of the land; not delegated to
pronounce a new law, but to maintain and explain the old one — jus dicere et non jus dare’’.
Even American jurists like Dr. Carter have endorsed that judges were the discoverers and not
the makers of the law. ‘The common law theory contains a set of rules for every situation and
the role of a judge is only to the extent of discovery of such rules and applying them to the
case at hand. This is known as the declaratory theory of precedents.
However, this approach has been criticized as it gives minimal scope for judicial insight,

advocating strict adherence strictly to traditional frameworks and principles without

accommodating evolving societal needs and the progressive demands of justice.3®

3%6Supra note 24
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5.2.Authoritative and Persuasive Precedents:
An authoritative precedent is a decision rendered by a superior court which the Judges of
lower courts are bound to follow notwithstanding their personal opinions regarding the
application of the said legal principle in matters of similar nature. This type of precedent is
based on the hierarchy of courts that exist in the judiciary of a particular country. For
instance, in India, the decision given by the Apex court (Supreme Court) serves as an
authoritative precedent for all the High courts of different states. Similarly, the decision of the
High Court of a particular state is binding on all the lower courts in that State.
Authoritative precedents may be further classified into absolute Authoritative Precedents and
Conditional Authoritative Precedents based on the degree of rigidity to follow the decision
and not to disregard it whatever the case may be in the lower court.
The Precedent is said to be absolute in nature when the judges of lower courts are required to
follow the decision without questioning its merit. The precedent however unreasonable or
erroneous it may be, the judges will be bound by the same.
However, in the case of conditional precedents the judges of lower courts are allowed a
limited degree of flexibility where they will in certain circumstances be allowed to disregard
the decision of a higher court.
A Persuasive Precedent imposes no obligation on other courts to follow the same principle.lt
also includes decisions taken by an inferior court that a higher court or any other court is not
obliged to follow. It depends on the court to decide whether to consider it or not. Judges are
under no obligation to follow but they will take such a precedent into consideration. For
example, the decision of the Karnataka High Court is a persuasive precedent in the High

Court of Bombay. English precedents though respected in India are only treated as persuasive

precedents.®’

6. POSITION OF PRECEDENTS IN INDIA:

Under ancient Hindu laws, the Doctrine of Precedent was recognized by the law-
givers.Manu, the renowned law-giver advocated for the theory of precedent in case where
there is a conflict in the interpretation of laws. According to him, ° if it be asked how it
should be with respect to points of the law which have not been specifically mentioned, the

answer is, that which Brahmans who are Sishtas propound shall doubtlessly have legal

_—
ibid
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force. 3 however, it can be noted that the term ‘precedent’ is not used in the modern sense

of a decision coming from a court in ancient Hindu law.

The doctrine of precedent gained importance during the British rule in India. In 1813, Mr.
Dorin suggested that statutory force must be given to this theory wherein the judgements of
the court shall be considered as precedents binding upon itself as well as on the inferior

courts in similar cases which may arise in the future.

As a result of the publication of decided judgements in the nineteenth century, the doctrine

of precedent acquired more prominence.*°

It was however in the twentieth century when Section 212 of the Government of India
Act, 1935 made the Law declared by Federal Court and Privy Council to be binding on all

courts, thus granting statutory recognition to the doctrine.
HIERARCHY OF COURTS:

A well-defined court hierarchy is essential for the effective application of the doctrine of
precedent. This is because lower courts are obligated to follow the rulings of higher

courts, a fundamental principle of precedent.

In England, the Supreme Court sits at the top of the court hierarchy. The Court of Appeal,
with separate Civil and Criminal Divisions, comes next, followed by the High Court.
Magistrates' courts are among the lower courts in the system. The decision rendered by
the Supreme Court is binding on all lower courts in the hierarchy. Although the Higher
courts are not bound to follow the previously rendered decisions, in order to ensure

uniformity in the administration of justice, they normally follow previous decisions.

In India, the Hon’ble Supreme Court is the highest court of law in all constitutional, Civil

or Criminal matters.

Article 141 of the Constitution of India** gives a constitutional status to the doctrine of
precedent in respect of law declared by the Supreme Court of India. Precedents which

enunciate rules of law form the basis of administration of justice in India. 42

%8Manu, ‘Sacred Books of the East, the Laws of the Land’, Ch. XII, Verse, 108, Bulher 25,.
39 Selection from the Records of the East — India House, Vol. 11, at 20; adopted from Morley, Administration of
Justice in India.
%0 For a survey of the Law Reporting Systems, and Digests of decided cases in India, see Mukherji, “Reports of
Judicial Precedents at Calcutta from the days of SudderDewany Adalat to up-to-date” AIR 1962 p. 89.
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The Supreme Court of India is not bound by its own decisions. 3

The Supreme Court in Union of India v. Raghubir Singh**, highlighted the importance of

binding nature of precedent in the development of law:
“ Taking note of the hierarchal character of the judicial system in India, it is of paramount
importance that the law declared by this court should be certain, clear and consistent. It is
common knowledge that most decisions of the courts are of significance not merely
because they constitute an adjudication on the rights of the parties and resolve the dispute
between them, but also because in doing so, they embody a declaration of law operating
as a binding principle in future cases. In this latter aspect lies their peculiar value in the
development of jurisprudence of law. The doctrine of binding precedent has the merit of
promoting certainty and consistency in judicial decisions, and enables an organic
development of the law, besides providing assurance to the individual as to the
consequences of transactions forming part of his daily affairs and, therefore, the need for

a clear and consistent enunciation of legal principle in the decisions of a court.”

In the case of MaganlalChagganlalPvt. Ltd. v. Municipal Corporation of Greater
Bombay*°the Honble Apex court observed that if the previous decision is errenous and
has given rise to public inconvenience and hardship, there is no harm in overruling such a

decision.

In the case of Sushila Kesarbhai and others v. Bai Lilawati and others*®, the Court
observed that- “the rule of precedent is not so imperative or inflexible as to preclude a
deparativetherefrom in any case, and its application must be determined in each case by
the discretion of the Court, and previous decisions should not be followed to the extent

that error may be perpetuated and grievous wrongs may result.”

41 Article 141 states that the law declared by the Supreme Court of India is binding on all courts in India.
“2Tribuvan Das v. Ratilal, AIR 1968 SC 372.

43 Bengal Immunity Ltd. v. State of Bihar, AIR 1955 SC 661. Again, the Supreme Court overruled its decision
in Shankari Prasad v. Union of India, AIR 1951 SC 458 by its subsequent decision in Golak Nath v. State of
Punjab, AIR 1965 SC 845 which in itself was overruled by Kesavanand Bharati v. State of Kerala, AIR 1973 SC
1461.

44 Union of India v. Raghubir Singh, (1989) 2 SCC 754(766).
4MaganlalChagganlalPvt. Ltd. v. Municipal Corporation of Greater Bombay, AIR 1974, SC 2039.
46Sushila Kesarbhai and others v. Bai Lilawati and others
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The High Courts are the courts of coordinate jurisdiction. therefore, the decisions of one
High Court is only of persuasive value for other High Courts.

In the case of State v. Ramprakash Puri #', it was observed by the court that- ‘A

judgement of a High Court is not binding on other judges of the same Court or upon the
judges of any other High Courts. This is sobecause of Section 43 and Section 165 of the
Indian Evidence Act and also because of Article 219 of the Constitution of Indiaand the
oath taken by High Court judges under that Article that they will act according to their
judgement and not according to the judgement of others. It is open to High Court Judge to
agree with the judgement of another but if he does not agree, he must follow his own

judgement.”’

However, in practice the decision of one High Court is cited in other High Courts and
they have persuasive value. The Full Bench decisions of one High Court command great

respect in other High Courts.

A Bench of two judges is called the Division Bench. Three or more judges constitute a
Full Bench. The decisions of a larger bench are binding on a smaller bench. A bench is

not bound by the decisions of another bench of equal authority. *8
CRITICAL ANALYSIS OF PRECEDENTS AS A SOURCE OF LAW:

The role of Precedents across all legal systems is a cornerstone which ensures
consistency, predictability, accuracy and equity in judicial decision making. However, a
comprehensive and critical review of the role of precedents reveals that it is adouble-
edged sword which entails both merits as well as drawbacks within each legal
system.Altough precedents promote justice by ensuring the application of similar legal
principles under similar situations, its strict adherence might hinder adaptability of legal
systems to the changing needs of the society. In addition, the legal system must find a
careful balance because of the conflict between predictability and the requirement for
flexibility. In navigating this, a critical examination of precedent as a source of law
necessitates a careful assessment that acknowledges the benefits of precedent as well as

the necessity of flexibility to guarantee the legal system's continued relevance and equity.

8.1.The essence of appeal to Precedent

4"State v. Ramprakash, AIR 1964, Guj. 223.
8 Gourishankar Govindram v. Raja Azam Sahab, AIR 1956 Nag 115
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The fundamental essence of an appeal to precedent can be succinctly articulated: The
historical treatment of occurrence X in manner Y, based solely on its historical lineage,

constitutes a rationale for treating X in manner Y if and when X recurs.*® Contemplating

the impact of today's decision on the future prompts us to distinguish the precedential
effect of a decision from the canonical language or authoritative characterization
accompanying that decision. Viewing precedent solely as a retrospective constraint may
lead to an undue fixation on the canonical statements of past decision-makers. Past
precedents, particularly judicial ones, are neatly packaged with selected facts and
authoritative language. Addressing the use of past precedents thus involves grappling
with the presence of the words of the previous decision-maker. These words may possess
authoritative force, described by Ronald Dworkin as the “enactment force of precedent,”
making it challenging to separate the effect of a past decision from the impact caused by
its accompanying words. More broadly, even a past decision-maker’s non canonical
descriptions shape the present's perception of those past decisions. As long as the words
of the past guide us in interpreting the actions of the past, it remains difficult to discern
how much of the effect of a past decision is attributable to what a past court has done

rather than what it has said.>
8.2.Economic and Administrative Necessity of Hierarchical Precedent

Because a court is bound by decisions of any court with revisory jurisdiction, it makes
sense to ask whether reviewability itself gives rise to the duty to obey as a practical matter

of economic and administrative necessity.>*
Comparative Analysis of two Litigation Scenarios:

Scenario one:

49 Standard Treatments Are Found InR.W.M. DIAS, JURISPRUDENCE 162-217 (4th Ed. 1976); G.W.
PATON, A TEXT-BOOK OF JURISPRUDENCE 179-95 (D. Derham 3d Ed. 1964); P. FITZGERALD,
SALMOND ON JURISPRUDENCE 141-87 (12th Ed. 1966). Traditional Approaches With A More Modern
Cast Include C.K. ALLEN, LAW IN THE MAKING 161-382 (7th Ed. 1964); R. CROSS, PRECEDENT IN
ENGLISH LAW 3d Ed.

%0Supra stanford
%1 Stanford Law Review
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In scenario one, lower court A obeys hierarchical Precedent and applies rule X. If the

losing litigant chooses not to appeal (predicting that the likelihood of reversal is small),

then the litigants expend no appellate resources. Even if the losing litigant appeals,®

appellate court B will probably resolve the appeal on this point by simply restating its
own precedent, a decision involving relatively minor effort.>® Thus, regardless of whether
an appeal is taken, court A's initial obedience entails minimal expenditures of judicial

resources.
Scenario two:

In scenario two: Court A disobeys Precedent by devising a rule other than X. Assuming
the losing litigant appeals,>* court B will likely invoke Stare Decisis and declare that rule
X governs the case. Court B will then either apply rule X to the factsof the case itself
orremand the case to court A for reconsideration in light of rule X. These two scenarios
suggest that the doctrine of hierarchical precedent promotes administrative efficiency:
The courts in scenario two consume greater judicial resources merely to reach the same
conclusion as the courts in scenario one. Decisional autonomy probably requires an extra
initial expenditure of resources by court A in devising a new rule, and possibly an extra

expenditure of resources by either court in later applying rule X.*

However, it is also pertinent to note that removing the requirement to obey hierarchical
Precedent would force lower courts to reexamine legal standards in some circumstances,
but probably not in many. Therefore, it appears exaggerated to say that reducing court

authority runs the danger of creating severe systemic inefficiencies.*

%2 The losing litigant might appeal for several reasons. First, she might be optimistic that court B will reconsider
rule X, its own precedent, and adopt a more favorable rule. Second, she might appeal court A's application of
rule X to the facts of her case. Finally, the legal issue in dispute might not dispose of the entire case. She may
have completely independent grounds for appealing the adverse decision below, in which case she might as well
challenge rule X in addition to raising her other claims. According to this discussion, court A's adherence to rule
X will avoid an appeal on this point only when court B shows little willingness to reconsider its own precedent,
rule X's application to the facts is clear, and the rule dictates the outcome of the entire case. Of course, cases
such as this are quite likely to settle prior to adjudication.
%3 Even if court B chooses to reevaluate the merits of rule X, this expenditure of resources would occur whether
or not court A obeys precedent in the first inst
%4f the litigant losing under a new rule would have lost under rule X anyway, she might choose not to appeal in
the expectation that court B will invoke rule X and affirm.
%Evan H. Caminker, ‘Why must Inferior Courts Obey Superior Court Precedents?’, Stanford Law Review ,
Apr., 1994, Vol. 46, No. 4 (Apr., 1994), pp. 817-873, available at: https://www.jstor.org/stable/1229094
%Sibid
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Although judicial economy is guaranteed under the Doctrine of Precedent, it does not
satisfactorily explain the need for imposing a duty on lower courts to obey the superior
court’s decision in its entirety. There may be cases whereby a deciding court’s rejection
of Precedent will not raise the adjudication costs. For instance, a court which ignores a
precedent may not be required to incur any additional cost in devising a new legal rule. In
some cases, the losing litigant will appeal whether the court follows or rejects the
Precedent. If the court did ignore the precedent, then the Appellate Court will apply the
Rule X and dispose of the case or remand further proceedings. Even in the latter case, the
costs incurred would not be significant since the costs would have anyways been incurred

if the first court followed decision X initially.
8.3.The inclination to prevent delayed dispensation of justice.

A second potential rationale for following the Doctrine ofPrecedent is also regarding the
efficient disposal of suits and securing justice. For instance, Appellate Court B ultimately
will apply legal rule X to a dispute and that under this rule party P will win. If court A
applies rule X, P will benefit from the inevitable superior court rule right away.
Conversely, if court A rejects rule X and applies some other rule with an unfavourable
result, then P must appeal in order to secure the application of rule X. From P’s
perspective, court A's refusal to obey precedent simply delays her inevitable victory.' The
saying ‘Justice delayed is Justice denied’” will be the inevitable doom which the litigants

must face if not for the Doctrine of Precedent.’
8.4.0vercoming Constraints in Lower Courts’ Decision Making

In Comparison to an Appeal Court, a District Court will typically still be under more time
constraints and receive briefs that are of poorer quality.However, the district court might
partially get around these obstacles in any given instance. A certain legal matter could

receive extra attention from the court depending on how its docket is organized. Since the

appellate rulings would increase the lawyers' comprehension of the pertinent issues, the

parties' briefs would probably be substantially better. In any case, if the district court

57 Supra
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could access earlier briefs and opinions from higher court precedents, there would be less

need for superior briefing.%®

It is also true that a single lower court Judge may not be in a position to engage in
thorough deliberations and interpretations of legal provisions. The judges of such Courts
can learn from the judges of superior courts and take advantage of those decisions which
have resolved the issue at hand. Thus, they can engage in a hypothetical deliberation with
other judges.

Despite the fact that the capacity of the lower courts is limited compared to that of
superior courts, District Court Judges can still identify errors that may be present in a
superior court precedent. For instance, if a Superior Court has misinterpreted or
misquoted a certain legal provision, overlooked certain legislative policies or failed to
consider any argument, the lower court judge may identify such deficiencies and

mistakes.
8.5.Principle of Prioritization of the immediate experience

Certain decision-making contexts prioritize the present moment, valuing the richness and
unique qualities of immediate experience. In these situations, unrestricted exploration of
every relevant argument or fact is paramount, as the singular nature of each case takes
precedence over prior rulings. An extreme interpretation of this approach might advocate
for completely disregarding precedent, prioritizing the pursuit of an optimal outcome for
the current situation over considerations of stability. Within such a framework, past

decisions would hold little to no precedential weight.

While the prioritization of immediate experience might suggest a complete dismissal of
precedent, a nuanced approach could acknowledge its relevance albeit on a granular level.
When precedents are viewed as mosaics of unique particulars, finding exact parallels to
the present case becomes less likely. Such an approach stands in contrast to decision-
making frameworks emphasizing recurring patterns across human experience. In these
contexts, precedent reigns supreme, shaping decisions through established formats that

channel them towards a select set of factors expected to hold true over time. In the

% Ronald Dworkin, Taking Rights Seriously 118-23 (1977); Richard A. Pos- Ner, The Problems Of
Jurisprudence 197-203.
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context of this essay, this translates to employing broader categories of assimilation,

encompassing diverse yet distinguishable particulars within their overarching framework.
8.6.Precedents ensure fairness in Decision Making

One of the most prevalent justifications for considering precedent as relevant is the
argument from fairness, sometimes presented as an argument from justice. This argument
is often expressed as the simple directive, "Treat like cases alike." Failing to treat similar
cases similarly is deemed arbitrary and, consequently, unjust or unfair. Fairness is
achieved through decision-making rules designed to ensure consistency across a range of
decisions. When the consistency pertains to individuals at the same time, it is articulated
as "equality.” When the consistency spans decisions over time, the decisional rule is
termed "precedent.” Equality and precedent are, therefore, respectively, the spatial and
temporal branches of the same overarching normative principle of consistency. The
principle emerges that decisions lacking consistency are, for that reason, unfair, unjust, or

simply wrong.
8.7.Balancing Predictability and Adaptability

The most frequently cited substantive reason for favouring strong precedential constraint
over weak is the principle of predictability. When a decision-maker must decide the

current case in the same manner as the previous one, parties can better anticipate the

future. The ability to predict a decision-maker's actions helps us plan our lives, find some

repose, and avoid the paralysis of foreseeing only the unknown. Predictability, as a value,
is neither transcendent nor devoid of conflict with other values. Yet, predictability is
generally desirable. However, predictability is attained only by diminishing our capacity
to adapt to a changing future. In the language of precedent, following a precedent at a
particular time may yield a decision different from the one deemed optimal based on the
facts of the specific instance. When this divergence is absent, the impact of precedent is
minimal. However, if adhering to precedent leads to a different result than would occur
without the constraint of the rule of precedent, we identify a case in which precedent
matters. Thus, we can rephrase the question: To what extent is a decision-making
environment willing to tolerate suboptimal results to enable people to plan their lives
based on previously made decisions.

8.8.Uniformity in Decision-Making
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Several scholars and courts are under the opinion that only a rigid Doctrine of Precedent

is the key to ensure there is no ‘anarchy’ or ‘chaos’ within the judicial system. >

Many laws are designed in large part to encourage individuals and governments to engage
in socially desirable conduct. To serve their purpose, such laws must be known to
potentially affected parties: "It is impossible for law to influence primary behaviour
effectively when individuals are subjected to inconsistent and conflicting signals about

the law's meaning.®° Predictability lowers the overall adjudicatory system's expenses.

In many situations, people are less likely to violate (or appear to violate) established legal
rules when they are more predictable, which reduces the frequency of using civil or
criminal actions. Furthermore, even in cases where rules are broken, the more predictable
they are, the more likely it is that a consensual settlement will end the proceedings swiftly

or even completely.5!
8.9.Lower Court Defiance

Lower court judges more often nullify the doctrine through less visible subterfuge. There
have been abundant examples which suggest whereby judges have placed a lot of regard
for a particular legal issue but have disagreed with existing precedent. Under such
situations, they often attempt to subvert the doctrine and free themselves from its fetters
by stretching to distinguish the holdings of the higher court. As Justice O'Connor put it,
judges "know how to mouth the correct legal rules with ironic solemnity while avoiding

those rules' logical consequences.®?

From afar, the doctrine of hierarchical precedent appears deeply ingrained in judicial
discourse-so much so that it constitutes a virtually undiscussed axiom of adjudication, yet
these examples of lower court defiance and doctrinal manipulation reveal a more complex
picture. This occasional divergence between discourse and some judges' practice suggests

that they question the soundness of the present doctrine's rigidity. ®3

%9 Hutto v. Davis, 454 U.S. 370, 375 (1982)
60Burt Neubome, The Binding Quality of Supreme Court Precedent, 61 TUL. L. REV. 991, 995 (1987)
b1Richard A. Posner, Economic Analysis of Law 541 (4th Ed. 1992)
62 TXO Prod. Corp. v. Alliance Resources Corp., 113 S. Ct. 2711, 2742 (1993) (O'Connor, J., dissenting)
(quoting Games v. Fleming Landfill, Inc., 186 W. Va. 656, 666, 413 S.E.2d 897, 907 (1991)); see also
Comment, The Attitude of Lower Courts to Changing Precedents, 50 YALE L.J. 1448, 1449 (1941
8 Charles J. Cooper, Stare Decisis: Precedent and Principle in Constitutional Adjudication, 73 CORNELL L.
REV. 401, 402 n.6 (1988)
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Several other scholars implicitly challenge the doctrine by maintaining that courts
engaging in constitutional interpretation ought to renounce intracourt stare decisis and

approach each case as if writing on a clean slate.%

According to these scholars, a judge pledges obedience to the Constitution and not to
interpretations of the Constitution by prior incarnations of her court (any more than to
other governmental actors).This logic directly challenges the doctrine of hierarchical
precedent: If a deciding court must determine the correct legal interpretation for itself, it
is precluded from blindly adhering to different interpretations embraced by either a prior

incarnation of itself or an entirely separate tribunal.%®

First, a deciding court might be persuaded by the prior court's reasoning. Second,
adherence to precedent might be motivated by the personal or professional interests of the
judge, such as avoiding the stigma associated with reversal.®® Third, a court might follow
precedent simply to avoid “reinventing the wheel” by engaging in start-to-finish legal
analysis, thus allowing a judge both to avoid becoming mired in unfamiliar legal thickets,
and to concentrate her energies on interesting issues in which she wishes to develop
expertise. Indeed, frequent adherence to precedent is a prerequisite to effective

adjudication: Courts simply do not have the time to fully address each legal issue raised

by every case.®’

CONCLUSION

The doctrine of precedent remains an essential pillar in the administration of justice. Its
ability to provide certainty, consistency, and efficiency in legal decision-making contributes
to the development of a robust and predictable legal system. As legal landscapes evolve, the
ongoing scrutiny of precedent is vital to strike a delicate balance between stability and
adaptability, ensuring that justice is not only served but is also responsive to the changing

needs of society. Thus, precedent stands as a dynamic force that continues to shape the

8 See, e.g., Cooper, supra note 9, at 410 (rejecting stare decisis except where overruling "would pitch the
country into the abyss," concededly "a standard that few cases can satisfy"); David E. Engdahl, What's in a
Name? The Constitutionality of Multiple "Supreme™ Courts, 66 IND. L.J. 457, 502 n.225 (1991) ("[S]tare
decisis has no proper place in constitutional law.").
8 Stanford Law Review
% Jonathan R. Macey, The Internal and External Costs and Benefits of Stare Decisis, 65 CHI.- KENT L. REV.
93,111 (198
67 BENJAMIN N. CAR- DOZO, THE NATURE OF THE JUDICIAL PROCESS
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trajectory of legal development, providing a framework for future jurisprudential

developments.
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