VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340

VOLUME 5 | ISSUE 2

INTERNATIONAL JOURNAL OF ADVANCED LEGAL RESEARCH

INTELLECTUAL PROPERTY ISSUES AND CHALLENGES IN
INTERNATIONAL BUSINESS TRANSACTIONS AND ITS CRITICAL
ANALYSIS

- Ajit Raju Kamble & Shubham Balasaheb Aute!

Abstract

Intellectual property plays a pivotal role in the international business transactions, serving
as a key driver of innovation and economic growth. However, the global nature of these
transactions introduces significant challenges in protecting and enforcing the Intellectual
property rights. This paper explores the multifaceted issues surrounding the intellectual
property in the context of international business, including jurisdictional conflicts, varying
national intellectual property laws, enforcement mechanisms, and the rise of digital trade.
Key challenges such as legal differences, technology transfer, trade secrets and
confidentiality, cultural differences, counterfeiting and piracy, enforcement challenges. The
analysis underscores the importance of international cooperation, harmonization of
intellectual property standards through treaties like TRIPS Agreement, and the role of
emerging technologies such as blockchain in improving intellectual protection. Ultimately
this study helps for more robust global policies and collaborative efforts to address the
challenges, ensuring equitable access to innovation while fostering sustainable economic

development.
Introduction

Intellectual property Is refers to creation of the mind, such as inventions, artistic works,
designs, symbols, names, and images used in commerce. It encompasses legal rights that
provide creators and innovators with protection for their work, allowing them to benefit from

their intellectual and creative efforts. However, intellectual property can also be subject to
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misuse, infringement or theft, especially in the globalized and digitalized world. It is
important to understand the international laws and regulations that governs the protection and

exploitation of intellectual property across different countries and religion.?

International business transactions are those transactions that refer to the trade of goods,
services, technology, capital and knowledge across the national borders and are driven at
global and transnational level. They involve cross border transaction of goods and companies
between companies from two or more countries. Companies have built a global market by

being able to do business transactions internationally.

Critical issues in international business transactions is the emergence of new technologies and
digital platforms, which present both opportunities and challenges for intellectual property
rights holders. The digitalization of commerce has facilitated the rapid dissemination of
content and information across cross borders, leading to increased instances of online
privacy, counterfeiting and unauthorized use of intellectual property assets. Additionally,
emerging technologies such as artificial intelligence, blockchain, and 3D printing raise novel
questions about the scope of intellectual property protection and the enforcement of rights in

the digital environment.

Business must adapt to these technological advancement by implementing robust digital
Intellectual property strategies, leveraging technological solutions to monitor and enforce

their rights, and collaborating with industry partners and policymakers to addressing

emerging the intellectual property challenges in the digital age.®

1. Intellectual Property

Intellectual property is a broad categorical description of a set of intangible assets that are
owned by a company or individual. It its legally protected from the outside use or

implementation without consent. An intangible assets is a non-physical assets.

Intellectual property refers to creation of mind, such as invention, literary and artistic
works, designs, and symbols, names, and images that are protected by laws. Intellectual
property rights grant the creator or owner exclusive rights to use their creations for certain

period, preventing other from using them without permission. Companies are diligent

2Dr. G.B. Reddy, Intellectual Property Rights and the Law, Gogia Law Agency.
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when it comes to identifying and protecting intellectual property because it holds such
high value in an increasingly knowledge based economy. Producing intellectual property
requires heavy investment in brainpower and time of skilled labor. This translates into
heavy investments by organizations and individuals that shouldn’t be accessed by others
with no rights. Extracting value from intellectual property and preventing others form
deriving value form it is an important responsibility of any company. It’s an intangible
asset but intellectual property can be far more valuable than the company’s physical

assets. It can represent a competitive advantage and is fiercely guarded and protected by

the companies and that own the property as a result.*

The main types of intellectual property rights includes patent (for inventions), copyrights
(for literary and artistic works), trademarks (for brand identity), trade secrets (for
confidential information), and industrial designs (for the visual design of objects).
Intellectual property plays very crucial role in encouraging innovations, creativity and
economic growth by providing incentives for creators and investors to develop and

commercialize their ideas.®

2. Intellectual Properties Used in International Business Transactions

“What Is Intellectual Property and What Are Some Types?
°B.L. Wadhera, Intellectual Property Law, Universal Publishers.
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Intellectual Property

Industrial

g\> Patents

Scientific
Inventions

Geographical

This is abovementioned are the types and categories which is used in the international
business transactions and they are briefly explain here as follows:

2.1 Patents:

A patent is an exclusive right granted for an innovation. Generally, a patent
provides the patent owner with right to decide how — or whether — the invention
can be used by others. In exchange for this right, the patent owner makes technical

information about the invention publicly available in the published patent
document.®

2.2 Copyrights:

SWhat is Intellectual Property?
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Copyright is a legal term used to describe the rights that creators have over their
literary and artistic works. Works covered by copyright range form books, music,
paintings, sculptures and films, to computer programs, databases, advertisements,

maps and technical drawings.

2.3 Trademarks:
A trademark is a sign capable of distinguishing the goods or services of one
enterprise form those of other enterprises. Trademarks date back to ancient times

when artisans used to put their signature or “mark’ on their products.

2.4 Industrial designs:
An industrial design constitutes the ornamental or aesthetic aspect of an article. A
design may consist of three dimensional features, such as the shape or surface of

an article, or of two dimensional features, such as patterns, lines or color.

2.5 Geographical indications:
Geographical indications and appellations of origin are signs used on goods that
have a specific geographical origin and possess qualities, a reputation or
characteristic that are essentially attributable to that place of origin. Most
commonly, a geographical indication includes the name of the place of origin of

the goods.

2.6 Trade secrets:
Trade secrets are intellectual property rights on confidential information which
may be sold or licensed. The unauthorized acquisition, use or disclosure of such

secret information in a manner contrary to honest commercial practices by others

is regarded as an unfair practice and violation of the trade secret protection.’

3. International Bodies and Treaties On Intellectual Property Rights

3.2 World Intellectual Property Organization

"Intellectual Property (IP) - What Is It, Types, Examples, Laws
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The world intellectual property organization is a United Nations specialized agency
created in the 1967 to promote intellectual property protection and encourage creative activity
all over the world. World intellectual property organization is basically a global forum for
intellectual property policy, services, information and cooperation. It also supervise the

following treaties and conventions.

= A) Paris Convention ForThe Protection Of Industrial Property (1883)
This is convention covers all forms of industrial property, including apatents,
Trademarks, industrial designs, utility models, service marks, trade names,
Geographical indications, and the stifling of the unfair competition. It was
First significant action taken to assist creators in making sure that intellectual
Property was protected in other nations. The provision of national treatment
Was established by this convention.

B) Berne Convention For The Protection Literary And Artistic Works
(1886)
It is convention that governs copyright internationally. The convention covers

the rights of authors as well as the protection of works.

C) Budapest Treaty (1977)
On the international recognition of the deposit of microorganism for the

purpose of patent procedure.

D) The Marrakesh Treaty Which overseen by World intellectual property
organization, facilitates the creation and international transfer of books that

have been specially adopted for those who are blind or have visual

impairments.® It accomplishes this by defining a set of restriction and

exclusions form conventional copyright law.

E) Patent Cooperation Treaty (1970)
It offers a standardized process for submitting the patent applications to

safeguard inventions in all of its signatory states.

8nternational Treaties on IPR - INSIGHTS IAS - Simplifying UPSC IAS Exam Preparation
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3.3 Trade Related Intellectual Property Rights Agreement,1994

Enforced by the World Trade Organization (WTQO), the TRIPS Agreement sets
minimum standards for the protection of intellectual property rights, including
patents, copyrights, trademarks, and trade secrets.

TRIPS requires members countries to adhere to certain principles, such as national
treatment (treating foreign intellectual property rights holders no less favorably than
domestic ones) and most favored nation treatment (granting the intellectual property
rights holders form all member countries the same level of protection)

By harmonizing intellectual property laws and enforcement mechanisms among its

member countries, TRIPS aim to reduce barriers to trade and encourage innovation

and creativity on a global scale.®

Jurisdiction In International Business Transactions
Jurisdiction in international business transactions refers to authority of a particular
court or legal system to hear and adjudicate disputes arising from transactions that
involves parties located in different countries and jurisdictions. Determining
jurisdiction in such cases can be complex due to the diverse legal frameworks and
regulatory system across borders. There are several factors influence the
determination of jurisdiction in international business transactions.
4.1 Jurisdictional Agreements
Parties may include jurisdictional clauses in their contracts, specifying which
court or legal system will have jurisdiction over disputes that arise from the
transaction. These clauses can designate a specific country, state, or even an
arbitral tribunal as the forum for resolving disputes.
4.2 Location Of Parties
Jurisdiction may be determined based on the location of the parties involved in the
transaction. Courts may have jurisdiction over disputes if one or more parties are
domiciled, incorporated, or have a significant presence within their territorial
boundaries.
4.3 Subject Matter Of Dispute

9Navigating International Intellectual Property Treaties and Agreements - Attorney Aaron Hall
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The subject matter of the dispute may also influence jurisdiction. For example,
disputes involving intellectual property rights may be heard in courts that have
specialized expertise in intellectual property law, regardless of the parties'
locations.

4.4 Effectiveness Of Legal Remedies
Parties may consider the effectiveness of legal remedies available in different
jurisdictions when determining where to bring a dispute. Factors such as the
enforceability of judgments and the efficiency of legal proceedings may influence
the choice of forum.

4.5 International Treaties And Agreement
International treaties and agreements may govern jurisdictional issues in certain
types of cross-border transactions. For example, the Hague Convention on Choice
of Court Agreements provides a framework for recognizing and enforcing
jurisdictional clauses in international contracts.

4.6 Forum Non Conveniens Doctrine
Some jurisdictions apply the forum non conveniens doctrine, which allows courts

to decline jurisdiction over a case if another forum is more appropriate and

convenient for the parties and the interests of justice. *°

4.7 Comity Of Recognition Of Foreign Judgment
Principles of comity and the recognition of foreign judgments may also impact
jurisdictional determinations. Courts may defer to the jurisdiction of foreign
courts or recognize judgments rendered in other jurisdictions under certain
conditions.

Case law

Bajaj Auto Ltd vs. TVS Motor Company Limited [JT 2009 (12) SC 103]

In this case of the IPR Law is related to a Dispute over Patent for the Usage of a

Twin-Spark Plug Engine Technology. The Supreme Court (SC) of India, in this one

of the Landmark Judgments on IPR Law in India, has directed all the Indian courts for

the speedy trial and disposal of Intellectual Property (IP) related case laws in the

courts of India.

°Dinwoodie, G.B. (2018). Territoriality and the Cross-Border Paradigm in Intellectual Property Law. The
Modern Law Review, 81(6), 993-1027.
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In this case, a 2-year-old dispute which involved two big companies, which were
locked in a Patent dispute over the usage of twin-spark-plug engine technology. The
Supreme Court (SC) of India observed that the case laws relating to the matters of
Trademarks, Patents, and Copyrights that are pending for several years and litigations
are mainly fought between the parties about the temporary injunction.

The Supreme Court has directed that the hearing in the matters of Intellectual
Property in India should be proceeded on a day to day basis, and the final judgment
related to a case should be given generally within 4 months from the date on which
the suit was filed. The Supreme Court (SC) of India further directed all the tribunals
and courts in the territory of the country to faithfully and punctually carry out the

orders, as mentioned above.*!

6. International Business Transaction

An international business transaction is usually a commercial contract entered into
between two or more private parties who have their principal place of business in

different nation-states or countries.

International business transactions are commercial agreements between two or more
countries that involve the exchange of goods, services or resources. Resources are
exchanged for money, people, and skills in industries like banking, construction,

insurance and finance that produce tangible goods and services internationally.

Business conduct international commerce in order to obtain resources, boost sales,
reach new markets, grow their clientele or obtain a competitive edge. A large number
of consumers purchase goods manufactured elsewhere or sold by companies
controlled by conglomerates with foreign owners on a daily basis, engaging in

international economic transactions.?

7. Kinds of International Business Transaction
1) Foreign Direct Investment
2) Franchising
3) Licensing

4) Technology Transactions

11Bajaj Auto Ltd vs Tvs Motor Company Ltd on 4 October, 2010
nternational business law- Ray August, Don Mayer, Michael Bixby
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5) Development Agreements

6) Joint Ventures

7) Importing & Exporting

7.1 Foreign Direct Investment:

An investment made by a party in one nation into a company or firm in another with
the goal of developing a long-term stake is known as foreign direct investment.
Getting a long-term stake or growing a company abroad are two ways to make a
foreign direct investment. There are four types of foreign direct investment which are
as follows™:

a) Vertical

b) Horizontal

c) Conglomerate

d) Platform

7.2 Franchising:

Using a successful business model from another company is known as franchising.
Without having to establish chain stores, which would come with costs and risks, the
franchise gives the franchiser a means of distributing goods. The performance of the
franchises determines the franchisor’s level of success. Because they have a direct
stake in the company, franchisees are believed to be more driven than direct
employees. Regarding distribution, the franchiser is basically suppliers who

authorizes an operator, Offranchises to us the supplier’s brand and distribute the

provider’s goods. The provider receives payment from the operator in exchange.*

7.3 Licensing:
A business relationship known as licensing occurs when one company gives another
permission to purchase its goods in return for a set sum of money. For a price or a
share of sales, it permits another business to use a company’s intellectual property.
This is a quick method of making money and expanding a business without producing
goods or selling them. Under international licensing agreements, foreign companies
can produce a proprietor’s goods in a particular market for a set period of time. It’s a
fast way to generate income and grow a business, as there is no manufacturing or

sales involved. Instead, licensing usually means taking advantage of an existing

3Foreign Direct Investment (FDI) - Overview, Benefits & Disadvantages
14Reading: Franchising | International Business
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company’s pipeline and infrastructure in exchange for a small percentage of revenue.
An international licensing agreement allows foreign firms, either exclusively or non-
exclusively, to manufacture a proprietor’s product for a fixed term in a specific
market.!®

7.4 Technology Transactions:
Technology development, transfer, and licensing are all included in international
commercial transactions involving technology. Any of these exchanges may be either
commercial or non-commercial.
International Technology Development:
A company can hire a foreign developer to create a product, such as a website or
software program.
International Technology License:
An owner of patent, trade secret, trademark or copyright gives another organization
authorization to exploit their creations.

c) International Technology Transfer:
The transfer of technology from one entity to another

7.5 Development Agreements:
A development agreement in international business transaction is a contract between a
developer and a client that outlines the deliverables and intellectual property rights for
a project. It can also refer to an agreement between a lender and a borrower for
financing and development. Growth agreements can be used to finance a project, ease
the flow of foreign direct investment, create a real estate project, and lay out a plan for
future growth. The development agreements cover the project’s deliverables and
benchmarks, the developer’s ownership of the intellectual property and how it will be
transferred to the client, a guarantee that the developer won’t include any materials

that violate other people’s intellectual property rights, and the payment schedule

which includes licensee fees, upfront payments, and royalties.

7.6 Joint VVentures:
The joint venture is implemented in the form of cooperation such as between two or
more parties, between participating enterprises of different nationalities, between

domestic enterprises and foreign enterprises and between governments. The joint

15Reading: Licensing | International Business
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venture is conducted on the basis of the participant voluntarily contributing capital in
order to jointly produce, manage and divide interest rates as agreed. The joint venture
entity can participate in the establishment of many different joint venture economic

units to promote their economic and technical capabilities and strengths. Joint venture

is considered a form of economic cooperation at a relatively high level.®

7.7 Importing & Exporting:
The products and services that citizens of a nation buy from other countries instead of
purchasing domestically are known as imports. *’
Since import transactions entail payments to sellers who live abroad, imports result in
a financial outflow from the nation. Domestically produced products and services that
are sold to clients in other nations are known as exports. Since export transactions
entail selling local products and services to foreign customers, exports result in an

influx of funds into the seller’s nation.

8. Intellectual property in international business transactions: Issues and
Challenges

8.1 Legal differences:
Legal differences stand out as a prominent challenge in international business
transactions, with different intellectual property laws and regulations across
jurisdictions complicating the protection and enforcement of intellectual property
rights. IP rights have validation in the country or region in which they have been
granted. So, applying for such rights in other countries is important if a company
wants to do an international business transaction. Some countries have patent
regulations such as first to file system and some have first to invent system. So, such
variability only complicates patent application and its enforcement.

8.2 Technology transfer:
Transferring proprietary technology exposes businesses to the possibility of
intellectual property theft or illegal usage. Due to insufficient or poorly implemented
intellectual property laws, copyrights, patents, and trade secrets may be challenging to
safeguard in some countries. Negotiating intellectual property license contracts that

comply with various nation’s legal frameworks and enforcement practices can be

16Yen[1].pdf
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challenging. Many countries impose restrictions on exporting certain technologies
which are related to defense, sensitive innovations. Some countries limit the
importation of foreign technology to protect local industries or for national security
reasons.

8.3 Trade Secrets and Confidentiality:
Trade secrets face numerous challenges due to their lack of a globally harmonized

framework, non-existent or weak laws, and consistent requirements. 8

Enforcement challenges include limited remedies, judicial inexperience, burden of
proof, and weak border control. Cross-border risks include global supply chains,
third-party risks, and jurisdictional issues. Cultural and ethical differences also play a
role in trade secret protection, with cultures not being as highly valued or respected as
others. Cyberattacks, insufficient security standards, and cloud storage hazards are
examples of digital and cyber-security dangers.
Inadequate training and employee mobility may make it more likely that competitors
may learn about trade secrets. It may be more difficult to stop former workers form
exploiting trade secrets when non-compete agreements are invalid or have severe
restrictions.

8.4 Cultural Differences:
Intellectual property violations are culturally accepted in some areas, which makes
international enforcement initiatives difficult to implement. Different cultures may
give trademarks and branding unexpected connotations, thus extra care must be taken
to prevent dilution or disputes. Because certain cultures see intellectual property as
shared resource rather than a protected asset, negotiations and enforcement may be
difficult. Intellectual property is seen differently in different cultures, which can lead
to disagreements during negotiations and enforcements as well as possible friction in
partnerships because of disparate views and values.

8.5 Counterfeiting and Piracy:
Piracy and counterfeiting goods are major problems in many nations, undermining the
value of intellectual property. Coordination across several jurisdictions is frequently
necessary to combat counterfeit goods, which makes enforcement activities more

difficult. Brand value and income may be undermined by nations with weak

8Ficsor, M. (2019). Intellectual Property Challenges in the Digital Era. Journal of Intellectual Property Law &
Practice, 14(2), 123-131.
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intellectual property rules becoming hubs for the manufacture and sale of fake goods.
The problem of copyright piracy has been made worse by the expansion of e-

commerce and digital platforms, particularly in areas with weak enforcement of

digital intellectual property.*®

8.6 Enforcement Challenges:
The absence of strong enforcement mechanisms in many nations makes it challenges
to stop or address intellectual property infringement. Certain nations frequently have
drawn out legal processes for intellectual issues, which delays solutions and drive up
expenses. Local courts in some could give preference to citizens over foreigners. It
can be excessively costly to pursue intellectual property litigation in certain
jurisdictions, particularly for small and medium-sized business. Many nations
frequently have judicial delays in resolving intellectual property issues, which reduces
the effectiveness of enforcement proceedings as a deterrence. It can be difficult to
spot and prosecute infringers on digital platforms since they frequently house fake
items or stolen and prosecute infringers on digital platforms since they frequently
house fake items or stolen material from unidentified suppliers. Offenders who
commit online intellectual property violations sometimes operate from several
jurisdictions, which make enforcement difficult and time consuming.
9. Legal provisions as compare to other countries
9.1 India:
For protecting intellectual property in India, there are various laws made by the
Indian government which can one can use to protect the intellectual property
during international business transaction are as follows:
a) The Trademark Act, 1999:
The Act includes from international agreements like the TRIPS Agreement
and the Paris Convention. Trademark protection among member nations is
made possible by these agreements. Protection against unauthorized
trademark use is offered by Sections 29 and 30, even when it comes to

goods and services used in international trade. This guarantees that foreign

¥Gervais, D.J. (2017). The Internationalization of Intellectual Property: New Challenges from the Online
World. American University International Law Review, 32(2), 255-306.
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companies can file a lawsuit against products that are illegally imported

into or exported from India. 2°

As long as the licensed is recorded with the trademark registration, Section
49 permits trademarks to be licensed to foreign organizations. This makes
international business collaborations and franchising agreements easier. In
order to stop counterfeit items from being imported or exported, trademark
owners can register their names with Indian customs authorities. This
complies with international border protection regulations.

The Copyright Act, 1957:

Based on international treaties such as the Universal Copyright
Convention and the Berne Convention, to which India is a signatory, under
Section 40 of the Act gives the Indian government the authority to provide
reciprocal copyright protection to works that originate in other
countries.The government may publish a notice in the Official Gazette
designating which foreign nation’s works will be protected under Indian
copyright law. Indian copyright societies have the authority to defend
copyright holder’s rights, including the ability to gather and disburse
royalties for works that are exploited outside. These societies facilitate
seamless interactions in international situations by frequently working with
comparable organizations in other nations. Foreign author’s works are
protected under Section 41 of the Act as long as their nations grant Indian
works the same protection. This makes it easier to conduct business
internationally and deal with protected content.?

The Patents Act, 1970:

If India is the first filing nation, Indian organizations or individuals may
apply for patents outside and assert priority under the Paris Convention for
the protection of intellectual property. Under the same convention, foreign
applicants may submit patent applications in India and claim priority. The
Patent Cooperation Treaty, of which India is a member, makes it easier to

apply for patent protection across borders. Under Section 7A of the Act the

20Trademarks Act, 1999
21The Copyright Act, 1957
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Indian patent office serves as a receiving office for overseas patent

applications. 22

Under certain restrictions, such as for research purposes or as part of
mandatory licensing requirements for public health as per the Doha
Declaration, under Section 107A the Act allows the export of patented
goods.Mechanisms to resolve patent infringement are provided under the
Act from Section 104-114 and they may involve parties from other
countries. Injunctions, damages and profit accounts are among the
remedies available, and applicable treaties recognize cross-border
enforcement.

The Customs Act, 1962:

The central government can prohibit imports and exports under Section 11
to protect public health, morals, or intellectual property rights. It provides
the legal basis for restricting the entry of counterfeit or pirated goods into
India. These regulations offer a systematic approach to enforcing
intellectual property rights at Indian borders and were announced under the
Customs Act, 1962. They let right holders to register their intellectual
property rights with the customs department so that they may keep an eye
on the entry of items that might violate their rights, including patents,
trademarks, copyrights, geographical indications, etc. Right holders can
register their intellectual property rights online using the customs
department’s portal. Customs officers have the power to halt the clearance
of products they believe violate registered intellectual property rights.
Under Section 111 improperly imported items, particularly those that
violate intellectual property rights, may be seized. The confiscation of
export destined items that breach intellectual property rights is covered

under Section 113.2

9.2 United Kingdom (UK):
1) Copyright, Designs and Patents Act, 1988:

22The Patent Act, 1970
23The Customs Act, 1962
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As a Signatory to Berne Convention, the United Kingdom (UK) guarantee
that works from other member nations that are protected by copyright are
given the same level of protection here.

In a similar vein, works of United Kingdom origin are protected in other
nations included by the Berne Convention. This implies that copyrighted
works (such as software, books, and marketing materials) produced in the
United Kingdom are accepted and safeguard in more than 180 nations for
international business transactions. A products appearance, including its
shape, patterns and decoration is protected by registration under the
Copyright, Designs and Patents Act, 1988. Business can register for
international protection in a number of jurisdictions, including the UK,
under the WIPO. The internal and external design elements of a product
are automatically protected by UK law for a maximum of 15 years. When
conducting business across borders, companies frequently depend on EU
unregistered design rights or comparable safeguards in other jurisdictions.
The Patent Cooperation Treaty (PCT) allows companies looking for patent
protection overseas to expedite submissions in several nations. Patents are
administered by the UK Intellectual Property Office, although depending
on the size of the transaction, foreign companies frequently coordinate

submissions with the European Patent Office (EPO) or particular

jurisdictions.*
Trade Marks Act, 1994:

The Act permits trademark registration in the United Kingdom. Once a

trademark is registered, its owner is the only person permitted to use it in
the United Kingdom. The Act permits trademark owners to seek for
protection in many jurisdictions using a single World Intellectual Property
Organization (WIPO) application, in accordance with the Paris Convention
and Madrid Protocol for international transactions. The owner of the
registered trademarks is granted the sole right to use it, and illegal usage
that confuses or weakness the brand is prohibited under Section 9 and 10.

International treaties and EU laws promote cross border enforcement.

24UK — Copyright, Designs, and Patents Act, 1988
For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/

©2024 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340

Trademark owners now have to submit separate applications for EU and
UK trademarks. #Provisions for trademark assignment and licensing are
outlined from Section 25-30 of the Act. These clauses guarantee the
efficient transfer or licensing of rights to third parties in international
transactions. To protect intellectual property rights in international trade,
the Act and UK customs regulations work together to stop counterfeit
goods from reaching the UK market.

9.3 United States of America (USA):
a) Paris Convention for Protection of Industrial Rights (1883):

The above Convention allows for protection of patents and trademarks in
all member nations, including the USA gives applications in other member
states priority, allowing them to be submitted within a certain time frame.
Berne Convention for the Protection of Literary and Artistic Works
(1886):
Assure copyright protection without the need for official registration in all
member states. The US joined the group in 1989.
Agreement on Trade Related Aspects of Intellectual Property Rights
(TRIPS):
The above agreement establishes minimal requirements for intellectual
property protection, along with steps for enforcement. USA legislation
complies with TRIPS regulations.
Madrid Protocol:
The above protocol makes registering a trademark internationally easier.
This also enables companies to submit a single application for trademark
protection across several nations.
Patent Cooperation Treaty (PCT):

This treaty offers a uniform procedure for filing in several jurisdictions,

which makes it easier to submit worldwide patent applications.?®

9.4 Russia:

2 UK — Trademarks Act, 1994
26US — Conventions And Treaties/International Treaties on IPR - INSIGHTS IAS - Simplifying UPSC 1AS
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a) Federal Law on the Protection of Competition (2006):
Anti-competitive practices include things like counterfeiting, deceptive
advertising and false claims about intellectual property ownership or
license. Use false information to discredit rivals or mislead customers on
the provenance or calibre of intellectual property related products and
services. It is illegal to exploit a competitor’s well-known brand names,
trademarks or other intellectual property in a way that could mislead
customers or damage the competitor’s market share or reputation.
Customs Code of The Eurasian Economic Union (EAEU):
The EAEU’s Customs Code aims to combat the import and export of
goods infringing intellectual property rights. Key provisions include the
Customs IP Register (CIPR), which allows right holders to register their IP
with EAEU to monitor for infringing goods, including trademarks,
copyrighted works, industrial designs and geographical indications.
Customs authorities can suspend goods clearance for up to 10 working
days if there is a reasonable suspicion of IP infringement, requiring rights
holders to confirm the infringement and initiate legal proceedings.
Criminal Code of The Russian Federation:
Article 146 discusses criminal liability for copyright and related rights
violations, including illegal use of copyrighted works, plagiarism and the
distribution of counterfeit copies of works of phonograms, highlighting the
importance of addressing these issues. Article 147 addresses patent rights
violations, including illegal use of inventions without patent holder’s

consent and disclosure of patent application information without applicant

consent, highlighting the criminal acts involved. 2’Article 180 discusses

the unauthorized use of trademarks, service marks and origin appellations,
focusing on criminal acts such as the production, sale or distribution of

counterfeit goods or services.

10. Laws for International Business Transactions:

2’'Russian — Fedral Law on the Protection of competition,2006/EAEU/CRIMINAL CODE OF THE RUSSIA
FEDERATION
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10.1 World Trade Organization (WTO):

Under the WTO agreements, countries cannot normally discriminate between
their trading partners. Grant someone a special favour (such as a lower
customs duty rate for one of their products) and you have to do the same for
all other WTO members. This principle is known as most favoured nation
(MFN) treatment. It is so important that it is the first article of the General
Agreement on Tariffs and Trade (GATT), which governs trade in goods. MFN
is also a priority in the General Agreement on Trade in Services (GATYS) i.e.
Article 2 and Article 4 is the Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPS), although in each agreement the principle
is handled slightly differently. Together, those three agreements cover all three
main areas of trade handled by the WTO.

Imported and locally produced goods should be treated equally at least after
the foreign goods have entered the market. The same should apply to foreign
and domestic services and to foreign and local trademarks, copyrights and
patents. This principle of national agreements (Article 3 of GATT, Article 17
of GATS and Article 3 of TRIPS), although once again the principle is

handled slightly differently in each of these.?®

10.2 Vienna Convention on Contracts for the International Sale of Goods
(CISG):

The CISG governs contracts for the international sales of goods between
private businesses, excluding sales to consumers and sales of services, as well
as sales of certain specified types of goods.
It applies to contracts for sale of goods between parties whose places of
business are in different contracting states, or when the rules of private
international law lead to the application of the law of a contracting state. It
may also apply by virtue of the parties choice. Certain matters relating to the
international sales of goods, for instance, the validity of the contract and the
effect of the contract on the property in the goods sold, fall outside the
conventions scope. The second part of the CISG deals with the formation of

the contract, which is concluded by the exchange of offer and acceptance. The

ZWorld Trade Organisation (WTO)
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third part fo the contract deals with the obligations of the parties to the
contract. Obligations of the sellers include delivering goods in conformity
with the quantity and quality stipulated in the contract, as well as related
documents, and transferring the property in the goods. Finally, while the CISG
allows for the freedom of form of the contract, states may lodge a declaration
requiring the written form.2®

United Nations Commission on International Trade Law (UNCITRAL):
The organization operates on the premise that international trade has global
benefits for its participants. With increasing economic interdependence
globally, UNCITRAL seeks to help expand and facilitate global trade through
the progressive harmonization and modernization of the law of international
trade.
Through the salient areas of commercial law, its mandate covers dispute
resolution, international contract practices, transport, insolvency, electronic
commerce, international payments, secured transactions, procurement, the sale
of goods. The organization is also responsible for coordinating the work of
other bodies active in international trade, both within and outside of the UN, to
enhance cooperation, consistency and efficiency while avoiding duplication.
UNCITRAL aims to formulate modern, fair and harmonized rules for such
commercial transactions. Its work includes conventions, model laws, and rules

which are acceptable worldwide; legal and legislative guides and practical

%recommendations; updated information on case law and enactments of

uniform commercial law; technical assistance in law reform projects and

regional and national seminars on uniform commercial law.

Conclusion

Intellectual property protection is a cornerstone of international business transaction,
fostering innovation, creativity and economic growth. However, intellectual property issues
remain complex and multifaceted due to varying legal frameworks, enforcement and

mechanisms, and cultural perspective across jurisdiction.Challenges such as legal differences,

2United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) (CISG) | United
Nations Commission On International Trade Law
30United Nations Commission on International Trade Law (UNCITRAL)
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technology transfer, trade secrets and confidentiality, cultural differences, counterfeiting and
piracy, enforcement challenges. Emerging technologies like artificial intelligence and
blockchain further complicate the landscapes, creating new types of intellectual property
while challenging traditional regulatory approaches. Intellectual property issues in
international business transaction is multifaceted, requiring business to adopt a
comprehensive and adaptive approach. Harmonized global framework, technological
advancement and stronger enforcement mechanisms are critical to addressing these
challenges occurs in international business transaction. By protectively safeguarding
Intellectual property assets, business can ensure sustainable growth, foster innovation, and
build trust in the international marketplace.
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