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Abstract-

‘Consent’ is a grey area and the context in which it is read bears an impact on the recognition
of forced sexual intercourse as ‘rape’. The issue of ‘recognition of forced sexual intercourse
in marriage’ as ‘rape’ is one where the solution has to be arrived at by a bottom to top
democratic approach and judgment be suspended exercising restraint by parties involved until
the ‘invisible hand’ churns the solutions within the society. This paper deals with the conflict
between individual liberty and ‘institution of marriage’ underlying the issue and analysis
whether bringing in ‘forced sexual intercourse in marriage’ under the definition of rape by the
supreme court amount to judicial overreach and what are the pragmatic difficulties that would

be faced if forced intercourse If marriage is criminalised. To present a particular idea in a

purely objective fashion is in a certain sense evil.> Law is a pseudoscience with subjectivity

and greyness as a recurring theme in most issues. This paper highlights the multiplicity of
perspectives that led to split verdict in this case and prevent the overwhelming tendency to

view such an important issue in binary fashion.
Introduction-

H.L.A Hart in his book the concept of law writes, that the fundamental edifice of law deals
with distributing burdens and benefits in treatment of a class of individuals by treating like
cases alike.® However, the exercise remains qualitative because unlike natural science where
like cases behave alike, in social science the observer has option to decide ‘likenesses of two
cases. Knowledge consists in subsuming nature and society into categories where quasi-

transcendental human interests act as a presupposition for objective human knowledge and
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what is rational depends on the perspective of the observer.* This leads to varying views on
‘intelligible differentia’ and ‘reasonable nexus’ with regards to the ‘objective’ sought to be
achieved.® This thread of subjectivity runs through the entire debate on criminalisation of
marital rape and the constitutional validity of exception 2 of section 375 of I.P.C which lead
to a split verdict of Delhi high court in the case of RIT foundation v. Union of India
challenging the constitutional validity of this section. In this article I analyse both sides of the

coin and highlight various facets of subjectivity underlying the issue.
1- The conflict between individual liberty and institution of marriage
1.1 The filter of liberal rights

Roscoe pound defines the law as a function of social engineering where conflicting pulls of
social, political and moral philosophy collide in the backdrop of history for prevalence,
recognition and enforcement over the society.® Law strikes a balance between individual
liberty, societal interests and state power. The liberalism v. conservatism paradigm lies at the
heart of jurisprudential aspect of this debate. In liberal traditions, the interests of the people
are predetermined and the debates take place in a pre-established framework. The
fundamental right to life, liberty and property are the intrinsic features of liberalism. It sets
the modern framework for the political project of living together within which society
conducts multiple transactions.” The guarantee of personal liberty to individuals in a Lockean
social contract implies restrictions on the freedom of other individuals insofar as their actions
encroach on the liberty of others. Also, In Lokean understanding, fundamental rights cannot

be waived. Hence, such jurisprudential understanding does not succumb to the conservative

argument that right to consent is waived by a woman in the institution of marriage.®

This is the fundamental argument for criminalising marital rape wherein ‘irrespective of
context’ is the context and focus on consent is presumed to be universal and the fact that
forced sexual intercourse happened within marriage bears no impact on the legal recognition
of the act as 'rape’. The above line of thought also follows from John Stuart Mill’s work ‘on
liberty’. Mill focuses on ‘real and tangible harm’ which is defined as infringement of

personal liberty and covers forced intercourse in marriage under its breadth. The liberal

4Lasse Thomassen, Habermas A Guide For The Perplexed 189 (1st Ed. 2010).
SArun Thiruvengadam, The Constitution Of India (1st Ed. 2017).
5W. Friedmann, Law In A Changing Soceity 301 (1 Ed. 2016).
"Neera Chandhoke, Rethinking Pluralism, Secularism And Tolerance 123 (1st Ed. 2019).
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school also argues that non- recognition of forced intercourse in marriage as ‘rape’ is also
against the concept of ‘rule of law’.°> Dworkin suggests, there is a difference between concept
of something and conception of concept of something.*® Hence, ‘rule of law” when conceived
through a liberal lens takes ‘individual’ as the starting point and liberty protection as the
fundamental goal and non- recognition of forced intercourse in marriage as ‘rape’ becomes
violative of liberal constitutionalism. Also, W. Friedmann in his work ‘law in a changing
society argues that in a modern liberal democratic society there is a minimum level of
threshold of individual liberty that cannot be compromised no matter what the contention
might be.

It is noteworthy to mention that Habermas critiques Lockean, Rawlsian! liberalism
suggesting that it imposes upon all the one notion of ‘rational’ and ‘autonomous’ thereby
snatching from individuals an option to deliberate and predetermines what their ‘interests’

are.

The liberal argument also appeals to precedent like K.S. Puttaswamy v. Union of India'?
wherein right to privacy was held a fundamental right not just enforceable against the state

but also fellow citizens and corporates. Right to autonomy includes right to privacy that

further boils down to right to consent in the case at hand.'* The applying/recognising

paradigm is an underlying recurrent theme in liberal thought. When the constitutional courts
declare a right, it is presumed that they are just recognising what already existed and ought to
be created and are not creating a new right. A specie right is traced back to its genus and a
different set is created only when tracing back is not possible.}* From the above arguments
flowed the argument that forced intercourse in marriage is against the fundamental rights of

women and ought to be brought under the definition of ‘rape’.

As far as consenting to subjection is presumed to be consent to intercourse is concerned, a
person submitting to forced intercourse in marriage cannot be said to be consenting to it

because she has already traded of her natural freedoms in order to secure protection from the

°Brian Z. Tamanaha, On The Rule Of Law 136 (1st Ed. 2004).
1°Ronald Dworkin, Taking Rights Seriously 185 (1% Ed. 1977).
1John Rawls, A Theory Of Justice 167 (1%Ed. 1971).
2Justice K.S. Puttaswamy (Retired). Vs Union Of India And Ors., (2017) 10 Scc 1
13Gautam Bhatia, Offend, Shock, Or Disturb 263 (1st Ed. 2016).
14Eric Heinze, The Logic Of Liberal Rights 62 (1%t Ed. 2003).
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state, now if her privacy is being violated, it is the state that is failing to protect her, and
should not hide behind the institution of marriage.™

1.2 The primacy of institution of marriage

However, it was objective, convincing would be inconceivable.'® Different perspectives
embody different aspects of truth.!” Having analysed the school of thought that argued for
recognition of forced intercourse in marriage as rape, lets analyse the school of thought that
takes institution of marriage as its focal point. In my analysis, the arguments against
recognition of forced intercourse in marriage as ‘rape’ are twofold. One, the difficulties of the

recognition. And two, the critique of the argument that its ‘ought’ to be recognised as ‘rape’.

The argument for the recognition in the case proceeded on premise that conception of
marriage is an ‘imposed’ one upon the woman. However, it is an unsubstantiated quantitative
claim by Europeanised elites who have relegated the masses to the status of subaltern and
their customs and practises are presumed to be ‘oppression’!® and the truth is rather contrary
that the majority of the country believes in the ‘institution of marriage’ and its essential
attributes as understood in popular parlance. At the same time, denial of voices of ‘cultural
dissent’ is inappropriate and it is acknowledged that a significant segment of women believe
that the conception is imposed upon them. However, W. Friedmann also can be appropriated
by the conservative school as he argues that minority can push for a radical change in society

but there has to be a minimum level of acceptance in the majority for the change to be

recognised even in a liberal society.® If there is a threat to public order, the non-recognition

of a right does not amount to succumbing to majoritarianism but rather falls very well within
the bounds of constitutional morality and this point squarely fits the case at hand.?® ‘Public
order’ is a subset of ‘law and order’ which further boils down to ‘security of the state’. A
non-vulnerable strong reliable cogent inductive argument of threat to public order stands
strong in this case even if one does not stretch the case to the ‘security’ circle drawing from
justice Fazl Ali’s dissent in the case of Romesh Thapar v. State of Madras.?! From the above

articulate major premises read it is argued that forced intercourse in marriage need not be

15 Glen Newey, The Routledge Guide To Hobbes’ Leviathan 222 (1 Ed. 2008).
5Michael Sandel, Justice What’s The Right Thing To Do 122 (1% Ed. 2010).
1"Edith Hall, Aristotle’s Way 52 (1% Ed. 2019).
18], Sai Deepak, India That Is Bharat 228 (1 Ed. 2021).
Supra Note 5.
20Supra Note 13.
21Romesh Thapar V. State Of Madras, [1950] Scr 594
For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/

©2024 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340
recognised as ‘rape’. This is one layer of the twofold argument precisely, the difficulty of
recognition.

The second layer of the twofold argument challenges the ‘ought to be recognised as rape’

argument in its normative sense. There is a difference between the etymological and the

legal.?? The ’conservative’ conception of rule of law in its justice prioritises interest of the

group over individual claims and thereby boils down to the ‘preservation of institution of
marriage’ argument. To avoid misinterpretation, it is very important to mention that this does
not mean that there should be no individual rights but beyond a threshold when they start

encroaching and compromising group interest, their exercise is limited.

The idea of ‘common minimum program’ is a recent floating boat in conservative
jurisprudential circles that prevents absolute discreditation of individual rights in the name of
group interest (derived by a churn of idea within the community) and prevents abuse of
individual rights at the same time arguing that there must be a minimum threshold of rights
that can’t be compromised no matter the interest of group. The non-recognition of ‘marital

rape’ arguably falls in the first category.

Also, unless there is an implementation of uniform civil code, the question of ‘locus standi’
will stand tall until one person from each religious community challenges the practice in their
group irrespective of the fact that the claim of individual may be dismissed even then as
argued by justice Indu Malhotra in the sabrimala case. It is noteworthy to mention the ‘ought
to be recognised’ argument is also challenged arguing that this form of liberal rights is

inherently colonial as it imposes one version of rationality upon all indigenous groups.

As far as the precedent of independent thought v. Union of India is highlighted that
challenged exception 2 with regards to applicability on minor girls, the distinction was held
to be arbitrary and unconstitutional. But there are significant differences between this case

and the case at hand that justify arriving at different conclusions.??

2- The limits of supreme court and judicial overreach

22Rit Foundation V. Union Of India, (2022) 3 Hcc (Del) 572
ZIndependent Thought V. Union Of India, (2017) 10 Scc 800
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Desirability is the domain of legislature; permissibility is the domain of judiciary.?* As far as
ability of judiciary to recognise forced intercourse in marriage as rape is concerned, here two

flow two schools of thought.
2.1- ‘Rights’ as a vantage point.

The one for the motion argues that judiciary is not creating a new crime but merely
scrutinising an existing one on the touchstones of Indian constitution and that there is no need
for judicial restraint. The exception 2 to section 375 of I.P.C of Indian penal code is violative
of article 14, 19 and 21 namely right to equality, right to freedom of speech and expression

and right to life and personal liberty.? Article 13 of the constitution provides that any law in

derogation with the fundamental rights shall be void unless it’s a constitutional amendment
under article 368 which attracts the scrutiny of basic structure where threshold is quite high.?
It is argued that courts have and do entertain cases involving subjugation and infringement of
fundamental rights of citizens and does not amount to violation of separation of powers. The
desirability-permissibility paradigm is invoked and argued that even if it is taken to be a
policy matter it is a legislative policy matter and not just a public policy matter and hence is

subject to scrutiny by the supreme court if challenged.
2.2- ‘Policy’ as a vantage point.

Other school argues that expansion of the scope of section 375 will result in creation of a new
offence and would amount to judicial overreach and hence restraint is the need of the hour.
Legal policy making happens under two handicaps. One, ignorance of fact and two,
indeterminacy of aim.?” The main thrust of the argument is that the Court should use judicial
restraint in this case and let the legislative process determine the best course of action for a
married woman. It is further argued that this issue cannot be resolved without adequate policy
formulation by the legislature. Policy is a matter of experiment and empiricism that lies under
the ambit of legislature while adjudication is domain of judiciary.?® The power would be
removed from the people, who are represented by the elected members in Parliament, and its
standing would be severely weakened if the Court were to decide the current dispute. It is

therefore argued that though there is not a strict separation of powers in India, the current

24 Society For Unaided Private Schools Of Rajasthan V. Union Of India, (2012) 6 Scc 1
Z5INDIA CONST. ART. 14, 19, 21
%6 |.R. Coelho V. State Of Tamil Nadu Air 2007 Sc 861
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issue if adjudicated in favour of petitioners would definitely undermine the principle of

separation of powers.
3- The undesired consequences of recognition

Law seeks to choose the lesser evil of the options available. Personal Goodlife has to take a
backseat behind the pressing concerns of the state. Even non utilitarians agree that truth can
be compromised for the reasons of the state. The fact that a claim is true does not mean that
there can’t be good reasons for suppressing it. Law seeks to eliminate factually
unsupportable claims.?® The same is the reason behind legal maxim ‘ignorance of law non
excusat’ that inability of the state to investigate whether a person actually knew the law or not
suggests the legal position to be absolutely non-excusing. A similar analogy is drawn in this
issue that the state is at handicap to investigate cases of marital rape. There have been cases
where the legal position is settled that the delay in lodging FIR is no ground for rejecting the

same by the police station.*® Applying this to the case at hand, if the wife files a case against

the husband alleging that he indulged in ‘rape’ against her years ago, how is the police
department supposed to investigate the case? This is apart from the fear of filing false cases.
It is famously counter-argued that fear of misuse must not be a ground for non-

implementation of a law however, it is wise to look into pragmatic realities.

The consequences of recognition are also undesired because it would attack the backbone of
the family structure. For instance, it is mind boggling to imagine that a daughter of a married
couple be termed as a product of rape! The recognition would also lead to opening up of a
pandora box where legitimacy and illegitimacy of child would even lead to a radical change
in civil jurisprudence with regards to property rights vis a v a child born out of marriage to
the same man. This would be further complicated by the recognition of same- sex marriages
which is bound to happen in future let alone complications arising with the application of

concept to the cases of child bearing in pre-marriage live in relationships.

The most underestimated and overlooked aspect perhaps is the urge for sexual exploration
and adventure of people in the contemporary era. The advent of pornographic material
manipulates and influences married couples to indulge in various forms of sexual activities

which may result in physical signs on the body that prima facie resembles and are similar to

29 Frederick Schauer, Thinking Like A Lawyer 98 (1% Ed. 2009).
%0 Lalita Kumari Vs. Government Of Uttar Pradesh & Ors. (2008) 7 Scc 164
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the ones occurring in cases of rape. The power relations of the thriving ‘sex toys’ industry
and the erotic cinema has administered, internalised and normalised the desires for such
sexual exploration to a significant extent perhaps as a matter of norms especially in people
residing in metropolises.®! In such cases it is next to impossible to investigate whether the
husband ‘raped’ the wife or the couple engaged in consensual sexual adventure and

exploration.

Therefore, the recognition can lead to a complete erosion of trust between the couple and
thereby causing irrecoverable damage to the family system and perhaps thereby promote

audio and visual recordings of the acts and consent so as to avoid future litigations.

It is important to note that the wife can still file a case under the provisions of 1.P.C and
domestic violence act where the husband can be prosecuted and convicted. It is not as if the
wife is being left remediless altogether, but it’s just that the act of husband would not attract
the provisions of ‘rape’ and would not be punished under section 376 I.P.C but rather under

other relevant provisions.
Conclusion-

Having looked at the two primary schools of thought and jurisprudence prevalent on the issue
with regards to substantial and procedural elements, and having analysed the probable
consequences of forced sexual intercourse in marriage as ‘rape’ under section 375 of Indian

Penal Code, it can be concluded that the issue of ‘consent’ is as grey as it can get creating

various ontologically subjective and value-based positions®? and positions based on the

context in which it is considered. The issue requires proper consultation and deliberation

among the concerned stakeholders before one reac

81Chloe Taylor, The Routledge Guide To Foucault ‘S The History Of Sexuality 222 (1st Ed. 2017).
%2John R. Searle, The Construction Of Social Reality 69 (1st Ed. 1995).
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