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ABSTRACT:

India’s criminal code had been augmented with the Bharatiya Nyaya Sanhita, 2023,
hereinafter referred to as BNS 20232, which repealed the century old Indian Penal code,
1860, hereinafter referred to as the IPC 18603.This Paper critically examines Section 152 of
BNS 2023, which is alleged to retain the essence of Section 124A of the IPC 1860. This is
significant because of Section 124 A’snotorious track record regarding constitutional validity

and history of being misused.

The constitutional validity of the Section 124A of IPC 1860 has been questioned and tested
in numerous cases since its inception. The resemblance of the said section which appears in
the newly added Section 152 of BNS 2023 — Acts endangering sovereignty, unity and
integrity of India, is a topic of debate. This is because the Section 124A of IPC 1860 was put
under judicial review just before the act was repealed and replaced with BNS 2023.

Although there are distinctions between the two provisions it is of debate that they are one
and the same, with the government alleged to have had done this to escape the judicial review
powers of the Supreme court, India’s Apex court. Understanding whether the new provision
under the new criminal law needs to undergo the process of judicial review immediately or is
it distinct and not connected with the legislative intent of the old criminal laws only if we

understand the history and legislative intent behind both the provisions.

INTRODUCTION:

IStudents of School of Law, Sastra University
2Bharatiya Nyaya Sanhita, 2023
3Indian Penal Code, 1860
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The impact of the colonial rule is still embedded within India’s political and administrative
systems. Even after nearing eight decades of independence the Legal framework of India still

comprises of laws which exists from the colonial era such as the The Indian Contract Act

18724, further in certain cases it is of debate that the structure of the laws that are newly

enacted by the parliament also retain similar skeletal structures and essence of the legislative

intent of the colonial laws.

The newly enforced criminal law of the nation, BNS 2023 has replaced the outdated IPC
1860, which was drafted by the first law commission headed by Thomas Babington
Macaulay. The bill was introduced proposing to retire the century-old colonial law and to
pivot and shift the focus of the criminal code from mere punitive measures to true sense of
justice or Nyayam. It is a reformative step to ensure that our judicial system entails morality

and justice over punishments.

Despite being passed by both the houses of the parliament and coming into effect as on
01.07.2024, the BNS 2023 Act has been facing a lot of chorus criticisms. It is of the opinion
for many that the new act retains much essence of the old act IPC 1860, and that even-though
the facade has been altered the core value of the Act remains unchanged from what was

already present.

One among the provisions in BNS 2023 which has gained a lot of criticisms and being
debated upon is the Section 152. This new addition has incited significant attention to itself
and reads as follows:

“152. Act endangering sovereignty, unity and integrity of India.—Whoever, purposely or
knowingly, by words, either spoken or written, or by signs, or by visible representation, or by
electronic communication or by use of financial mean, or otherwise, excites or attempts to
excite, secession or armed rebellion or subversive activities, or encourages feelings of
separatist activities or endangers sovereignty or unity and integrity of India; or indulges in
or commits any such act shall be punished with imprisonment for life or with imprisonment

which may extend to seven years, and shall also be liable to fine.

Explanation.—Comments expressing disapprobation of the measures, or administrative or

other action of the Government with a view to obtain their alteration by lawful means without

“Indian Contract Act 1872
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exciting or attempting to excite the activities referred to in this section do not constitute an

offence under this section.”®

Although this section has been touted as a newly added provision which deals with the acts
endangering the sovereignty, unity and integrity of India, it still encompasses the spirit and
has its roots trace back to the infamous sedition clauses of section 124A of the original IPC
1860. It reads as follows:

“*124A. Sedition.—

Whoever, by words, either spoken or written, or by signs, or by visible representation, or
otherwise, brings or attempts to bring into hatred or contempt, or excites or attempts to
excite disaffection towards, the Government established by law in India, shall be punished
with imprisonment for life, to which fine may be added, or with imprisonment which may

extend to three years, to which fine may be added, or with fine.

Explanation 1.— The expression “disaffection” includes disloyalty and all feelings of enmity

.Explanation 2.— Comments expressing disapprobation of the measures of the Government
with a view to obtain their alteration by lawful means, without exciting or attempting to

excite hatred, contempt or disaffection, do not constitute an offence under this section.

Explanation 3.— Comments expressing disapprobation of the administrative or other action
of the Government without exciting or attempting to excite hatred, contempt or disaffection,

do not constitute an offence under this section.’”®

The long-debated validity of the Section 124A of IPC 1860 has once again been brought into
the light due to the introduction of the new Section 152 of BNS 2023 and their striking
similarities. This also follows with the debate on the constitutional validity of the new
provision due to its notable parallels with the Section 124A of IPC 1860.

To understand the legislative intent and motive of any provision or act it is imperative to
investigate the travaux preparators and the legislative history of the provision. This would
help us understand the vast distinctions which exist between the newly added provision

dealing with the national security and the century-old colonial sedition laws.

5 Section 152, Bharatiya Nyaya Sanhita, 2023
Section 124A, Indian Penal Code, 1860.
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HISTORY OF SEDITION LAWS:

The legislative intent of the sedition laws has been evolving throughout history, the origins of

sedition laws begin in the early 13" century in England when the role of the newspaper had

evolved. The press and the newspapers, they started to express their standpoints on the Kings
rule. This urged the government to create laws which would aid them in curbing the freedom
of the press and the newspapers. The acts were majorly categorized into “Scandalum
Magnatum”means the defamation of the king and “the offence of Treason” is the acts
against the established government. The people were expected to oblige to the acts of the
ruler without showing any disaffection or doing any unfaithful act against the government
which portrays their dis-affection. For the first act which is Scandalum Magnatum, there is a
defence which could be taken on the occasion when the said statement or statements are a
matter of fact and are absolutely true to their nature. For the second offence that is treason the
qualifying rule of a person to be punished is that he must have committed an act that is
against the interest of the king or government to disturb peace and order of the state of the

nation.

During the colonial rule almost all parts of the present Bharath or India was under the control
of the British government, there were many agitations against the British government's rule.
People started to oppose this rule so they protested against the directives of the government.
Then the British government introduced the laws against seditious acts in India. Many arrests
on ground of sedition were done as people started to express their disaffection towards the
British rule. Many great fighters including Bal Gangadhar Tilak were charged under this

offence.

After India became independent some of the great leaders like Mahatma Gandhi and Bal
Gangadhar Thilak had expressed their opposition against the sedition as grounds for
restriction of freedom of speech and expression as this contravenes the main crux of

democracy and a democratic government.

Shortly after the independence the Constitution of India came into effect which bestowed the
citizens with a set of fundamental rights which are not absolute but of great significance. The
ground of restrictions for the fundamental rights were also mentioned in them as the
constitutional makers and leaders like Sardar Hukum Singh and others expressed that all the
rights cannot be complete there should be some restriction on the rights and any law that
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restricts the rights is not unconstitutional. Article 19 (1) of the Indian constitution grants the
fundamental right to freedom of speech and expression and the restrictions to the same are
given under the subsequent sub clauses and sedition is not one of them, there were many
debates on this matter and the drafting members did not include the sedition as restriction for

freedom of speech and expression.
MISUSED OR NOT?

Section 124A of IPC 1860, the infamous sedition law, has often been labelled as the most
misused provision. Backing to this argument is the compilation of the comprehensive crime
data provided by the National Crime Records Bureau, under the Ministry of Home Affairs.
From 2014 to 2019, 326 sedition cases were filed. However, only 141 charge sheets were

submitted from which a meagre amount of 6 cases ended with conviction.

Towards the end of the previous decade there was a sudden increase in the number of cases
filed under sedition. While an average of 40 to 50 cases were filed up until 2014, in the year

2018 it went up to 70. This number rocketed to an astonishing 93 cases in 2019.

Despite the rising number of cases being filed, the conviction rate remained stagnant

highlighting the misuse of the provision by the officials.

SEDITION LAWS UNDER SECTION 124A WERE VALID OR NOT?

The validity of the sedition laws was a topic of debate since its inception. The propensity of

the provision for being misused by the officials has always made the constitutional validity of
the provision a contentious matter. The provision had faced relentless criticism and scrutiny

from all quarters.

The Annual report of the Law commission of India has made a lot of recommendations for
reconsideration of the provision. Additionally, the validity of the provision has been

continuously challenged in various cases.
LAW COMMISSION REPORTS ON THE SEDITION

42nd report of 19717

Recommendations added:

"Law Commission of India, “42" Report on the Indian Penal Code” (June, 1971)
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Mens rea to be included and considered while charging a person under the sedition
law.

There should be a guideline for the distinction of the acts between valid criticism on
the government and actions that truly pose a threat to the state's security.

The report recommended the maximum imprisonment for the sedition to be seven

years rigorous imprisonment and fine

43" report of 19718

This report examined the various countries sedition law like USA, UK etc and differentiated
the application of sedition laws in different countries, this report also prepared draft of the

National security bill, the section 39 of that bill discusses about the sedition.
Recommendations added:

1. This report tried to limit the scope of sedition law and tried to protect the positive

intent criticism towards the government.

267t report 2017°

This report mainly focussed on hate speech and differentiated between hate speech and the

sedition. Report gave that hate speech affects the state indirectly whereas sedition affects the

state directly.
Recommendations added:

1. Report recommended the test for determining the hate speech.
2. The report added sovereignty, security of state, and integrity as conditions for
qualifying the act of sedition.

279 report of 202310

Report said that sedition being the colonial rule is not the correct reason for demand for

removal.
Recommendations added:

1. This report recommended for the increase in the scope of sedition laws.

8Law Commission of India, “43" Report on Offences Against the National Security ” (Aug., 1971)
%Law Commission of India, “267" Report on Hate Speech” (Mar., 2017)
OLaw Commission of India, “279" Report on Usage of the law of Sedition” (April, 2023)
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2. This report asked for increasing the punishment for seditious acts.
3. Recommended for the procedural safeguards for preventing the misuse of the sedition

law.

CRUCIAL DECISIONS:

1. QUEEN EMPRESS V. BAL GANGADHAR TILAK!!

This is a landmark case in which the disaffection towards government was tried to be
interpreted. In this case Bal Gangadhar Tilak was charged with sedition. It was alleged that
the magazine Kesari, which was published, had content targeted towards the government with
disaffection. Justice Strachey placed material before the jury for interpreting the disaffection

towards government by saying

Disaffection means enmity, dislike, hostility, hatred, contempt and every form of ill will
towards the government. Another appropriate way to explain the disaffection can be
disloyalty towards the government. The man must not, attempt to excite or excite or make
others excite any act against the government. The amount of hatred or the rebellion against

the government is not of concern.

In this case they interpreted that the feeling of disloyalty and enmity give rise to the acts of
sedition and amount to seditious acts.

2. QUEEN EMPRESS V. AMBA PRASAD??

In this case the Amba Prasad was charged with sedition for publishing an article on the Jami-
ul-ulam. Court interpreted the disaffection as any disapprobation if it is causing disloyalty or
subverting the lawful authority of the state and further stated that it will not be protected as
free speech. Court held that sedition does not require that a rebellious activity either violent
or non-violent act against has to be occurred, it is enough if a person excites or tries to excite

anyone against the government.
POST INDEPENDENCE

3. TARA SINGH GOPI CHAND VS STATE?®?

1ILR (1898) 22 Bom 112.
2ILR (1897) 20 All 55.
BAIR 1951 Punj. 27.
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After India’s independence the constitutional validity of the sedition was discussed first in
this case. In this case the court held that sedition was an infringement on the basic right to
freedom of speech and expression. It's possible that sedition laws were required in the
colonial era. However, sedition laws have lost their significance following independence.
Section 124A of the IPC failed the test, even though Article 19(2) places appropriate
limitations on the rights protected by Article 19(1); constraints should be constitutional, not
disproportionate. Court held that section 124A is violative of Article 19(1) of the Indian
constitution that is freedom of speech and expression

4. RAM NANDAN VS STATE OF UTTAR PRADESH

Allahabad High Court articulated a firm stance regarding the unconstitutionality of Section
124-A of the Indian Penal Code. The court emphasized that this section is excessively broad
and ambiguous, which raises concerns about its potential for misuse. The provision could be
employed to stifle legitimate governmental criticism, a fundamental aspect of a democratic
society. The judge remarked that the sedition law imposes unjustifiable limitations on free
speech. The court contended that it contradicts the constitutional protection of free expression
as enshrined in Article 19(1)(a). The court also underscored the risk of the sedition law being
exploited by authorities to target political adversaries and suppress dissenting voices. Such
misuse could instil a chilling effect, deterring individuals from voicing their opinions due to
fear of legal repercussions. The court asserted that in a democracy, it is imperative for
citizens to have the liberty to express their views, even when those views are critical of the
government. The existing form of the sedition law stands in opposition to these democratic

principles.
5. KEDAR NATH SINGH VS STATE OF BIHARY

This is one of the landmark cases on the act of sedition. In this case the court supported the

constitutional validity of the section 124A although it restricted its scope. In this case the

term government established by law was well defined. The court made it clear that the
government established by law is a sign of state. The court expressed that if government
established by law is disrupted then the state will be at their risk and when it comes to acts of

sedition anything which is written or expressed which have inherent intention to downthrow

14AIR 1959 All 101.
15AIR 1962 SC 955.
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the government and which can bring violence, those acts can be covered under the provisions
governing sedition. Any disapprobation which is expressed with an intention for the
advancement of the government function will not fall under the sedition. The condemnation
which is expressed to cause the public disorder in form of the violence that acts will be
categorised as sedition. The court held that the country’s law and order, that is security of
state should be given greater importance. Freedom of speech is the core element of the
democracy but that freedom should not be used as tool to create public disorder in the
country, so there should exist certain restrictions on the said right of freedom of speech and
expression. The court held that the words expressed and the activities which were done and
which does not cause any inherent hazard to security of the state or if it did not cause any
kind of public disorder or disturb the welfare of the state, such acts will not fall under the
shoes of the sedition laws.

6. S.G. VOMBATKERE V. UNION OF INDIA%
In this landmark judgement, a bench comprising of three judges which included the
former Hon’ble Chief justice N.V. Ramana, gave a decision which insisted restriction on
the State and the Central government from registering any new FIR under section 124A
of IPC and all pending trials, appeals and proceedings in respect of charges framed under
the section were to be kept in abeyance. The court clarified on the decision stating that it
may have been useful in the colonial era but the sedition laws are irrelevant for the

current social milieu. The court stated that on one hand it is important to maintain the

security interest and the social interest of the state and on the other hand it is important to

uphold the civil liberties of a private individual, it is imperative to strike a balance
between the both. Hence the bench went on to abridge the filing of cases under this
provision. It was also instructed that if by any chance any case under this section was
filed, the person so charged under this section can approach the jurisdictional court for
relief. As a consequence of this decision by the Apex court, individuals who were charged
under this provision approached the respective jurisdictional courts and were
subsequently granted bail without questioning of the facts.

This is the final landmark judgement on the topic of sedition in India.

A DAWN OF CHANGE: AN ACT REPEALED

16 (2022) 7 SCC 433
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On 11" of August 2023 a historic move was made, the Central government proposed the new

criminal laws, Bharatiya Nyaya Sanhita of 2023, which was to obliterate the shadows of the
Indian Penal Code of 1860. Subsequently the parliament signed the termination of the Indian
Penal code and the new Act came into force on 1% of July 2024, this day marked not only the

end of an old law but also the dawn of progressive change.
IN AN UNPRECEDENT MOVE: JUDICIAL REVIEW SKIPPED ?

As per the instructions in the landmark judgement in the case of S.G. VOMBATKERE V.
UNION OF INDIA, although the initiation of new cases was put to a halt, the primary
directive issued by the Supreme court to examine the validity and necessity of the sedition
law in the current social context could not be fulfilled .This was due to the repeal of the entire

act, which was subsequently replaced by a new act with revised provisions.
SECTIONS 152 AND 124A: SIMILAR YET DIFFERENT

On the face of it or prima facie as we know Section 152 of the BNS contains the essence of
Section 124A of IPC and is very similar to it, but there exists a lot of intricate differences
between the both.

1. Intention: Important or not?

Section 124A of IPC does not mention anything about the intention of the act committed,
however Section 152 of BNS 2023 specifically talks about the knowledge and intention of the
act committed, it specifies only when any such act is done purposely or knowingly, to
instigate any rebellion or anything of that kind against the national interest is it punishable.

2. From Lawful Government to National threat:

While Section 124A of IPC makes sedition an offence against the government established by
law and Section 152 of BNS deals with sedition offences against the Sovereignty, unity and

integrity of the nation.

The term government established by law in the Section 124A of IPC was unclear and not
certain on its scope and application, this led to the easier misuse and manipulation of the
provision. The executives allegedly took advantage of the uncertainty of this provision, this
argument is indeed backed up by the data provided by the Home Ministry as stated earlier.
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As per the new Section 152 of BNS, seditious acts are punishable only when they endanger
the Sovereignty, Unity and Integrity of the nation. Although this may seem as an insignificant
change in the eyes of a layman, this miniscule change vicissitudes the entire legislative intent
and scope of the provision and constrains the use of it such that unnecessary misuse of
misappropriation of the provision may be reduced to a bare minimum, unless the
circumstances are such that it looks like it is in harm to the Sovereignty, Unity and Integrity

of the nation.
3. Addition of electronic and financial means:

Law should be stiff, but not still. Law must adapt to the requirements of the contemporary
society and its changes. One such change under Section 152 of BNS is the inclusion of the
electronic means as a method of committing the offences. Further the legislators have not left
out the possibility of using finance and financial transactions as a method to commit such

offences as the provision includes the words “financial means” too.
4. Secession and Separatist Activities: Safeguarding the unity
Secession — The formal withdrawing of a political state from a federation.

Bharat or India is a UNION OF STATES, the constitution of the India starts with these

words. The unity of the nation has been of the paramount importance for our constitutional

makers, it reflects in these words as they have very cleverly stated that India is a UNION and
not a FEDERATION. This is because in a federation the states are in an agreement to stick
together from which they may withdraw whenever they wish to, whereas the Political
structuring of the Indian states is such that they cannot withdraw from this union.

The above paragraph indicates the importance given to the unity of our nation, so naturally
when an offence is committed against this sacred entity of the nation it is not to be taken
lightly, hence Section 152 of BNS also includes any acts done in attempt to instigate

secession to also be punished.

Separatist Activities — Advocating cultural, ethnic, tribal, religious, racial, regional,

governmental or gender separation from the larger group.

Separatist activities are one other means of promoting disharmony among the states,

especially in a very diverse nation like India promoting such misleading propaganda becomes
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easier as already there exist a lot of disparities among the beliefs and faiths of the citizens as

one citizen’s faiths and beliefs would easily contradict with other citizens faiths and beliefs.

This poses a real danger as it contains very sensitive concepts of faiths of an individual. The

inclusion of this as a punishable offence is of real importance.
5. Subversive Activities:

It is very critical that the words “subversive activities” were included in the new legislation as
addressing smaller scale rebellions or disruptive behaviours is as crucial as addressing the
bigger ones like secession to ensure that the integrity of the nation prevails, it also ensures
that law adapts to the modern threats such as cyber-attacks and mis-information campaigns

etc.

CONCLUSION:

In conclusion even though there has been a lot of changes that has been brought about the
provision and it mainly focuses on safeguarding the national interest, it is also crucial that the

democratic values of the citizens such as the right to freedom of speech does not get violated.

The addition of the electronic and financial means although appreciated, need more certain
definitions to constrain the scope of the provision and limit its use so that the ambiguities do
not get exploited and used as mean to manipulate and misuse the provision as per the will and

wish of the executives.

The provision may not necessarily need to go through the judicial review process in the

immediate future, but if any problem is to arise due to the ambiguity which exists, the
Hon’ble courts should consider putting it through the judicial review process as it is
imperative to strike a balance between protecting the nation’s security and the individual’s

rights.
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