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Abstract

The doctrine of separation of powers, introduced by Montesquieu in The Spirit of Laws,
delineates government functions among the legislative, executive, and judiciary to prevent the
centralization of authority. This article explores its implementation in France, South Africa,
and Germany, emphasizing the increasing dominance of the executive in contemporary

governance.

France exemplifies a centralized executive system under the Fifth Republic, with significant
powers vested in the President, moderated by judicial checks. South Africa’s post-apartheid
constitution prioritizes human rights and judicial oversight but faces challenges like political
corruption and weak governance. Germany'’s Basic Law enforces a federal system, balancing

the Chancellor’s authority with coalition dynamics and judicial independence.

The study highlights how the separation of powers adapts to different political and cultural
contexts. France’s executive strength, South Africa’s judicial activism, and Germany’s

federal balance reflect diverse responses to modern governance challenges while

safeguarding democracy and human rights.

Keywords: Separation of powers, Montesquieu, executive dominance, France, South Africa,

Germany, judiciary, federalism, human rights, governance.
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The doctrine of separation of power divides the functioning of government into three organs
legislative, executive and judiciary. All these three organs work independently and play their
vital roles. This doctrine was brought to safeguard the concentration of power in a single
branch of government. This concept was brought by a French Jurist, Montesquieu in his book
The Spirit of Laws.However in recent years the separation of power has been shiftedtowards
the executive dominance. This article will give us information about the changes in the
constitutional system of France, South Africa, Germany. The concept of separation of power

ensures that every organ of the government should work properly.

In the era of growing governance, when the world is facing several challenges like economic
crisis, security challenges, has resulted in the expansion of executive organ. In many
countries the government have started to rely on the executive and emergency power which

have laid concerns on the executive dominance over separation of power.
France:

In French political system the separation of power has its own flexibility and is one of the
biggest example of executive dominance where the executive power has been divided
between the President and the Prime Minister. The French government have the ability to
appoint their Prime Minister, dissolve the National Assembly and even rule by decree in

exceptional cases.

French President is the most powerful leader than other leaders of the most advanced country
like UK, USA and even Germany. They not only command the armed forces but also take
great steps in policy making agendas. Here the Prime Minister is the second in command to
the President.

Constitutional Framework:

The constitution of France has been ratified on 28" spt,1958 and came into effect on 4"oct,
1958. Charles de Gaulle has introduced this Fifth Republic constitution which was drafted by
Michel Debre.

Fance has a bicameral legislature consisting of the upper house and the lower house, the
power is been shared by the President and the Prime Minster. So like India here the President
enjoys the executive power. The National Assembly holds more legislative power and can

even dismiss the government through a vote of no confidence.
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Constitutional Courts:

The court of France are the Constitutional Council with its seat at Palais-Royal in Paris. The
main role is to rule on statutes mentioned in the constitution after they have been passed by
the Parliament and signed by the President. Since 2016 Laurent Fabius is the president of the

Constitutional Council.

It consists of 9+2 judges including former Presidents of the Republic for a period of 9 years
and cannot be reappointed. Members of the court are referred as “les sages” which means the

wise among the media and the general public.

The laws of France protects the rights of an individual by insuring that government actions
will not infringe the rights and freedom of an individual. The top most court of French
judiciary system is the Cour de Cassation, which is responsible for ensuring the uniform
interpretation of law and decisions made by lower court. Below that there is an appellate
court known as coursd’appel that deals with the appeal from lower courts and the decisions
made by them. And the lowest court of France is tribunaux de grande that deals from hearing
criminal cases like terrorism, murder etc. to disputes between an individual and the state. The
role of French judiciary system is more procedural but it still acts as a critical check on the

legislative process.

Implication of human rights:

The concept of human rights in France has been introduced by the France’s National
Constituent Assembly. The French government gave great importance on fundamental rights
which are been mentioned in the preamble of the French constitution mentioned in the
“Declaration of the Rights of Man and of the Citizens” which was been drafted by Honore

Mirabeau during the French Revolution.

In 2010 the government has introduced “Question Prioritaire de Constitionnalite” t0 expand

its capacity to address human rights issue and public can challenge the laws that infringe their

fundamental rights.

The government of France has made laws on homosexuality as its was been discriminated in
the country so in 1942 the government has introduced discriminative law but stood only forty

years which lead to the increase of discrimination between 1960 — 1980. In 1999 the civil
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union has allowed same-sex union and granting same-sex marriages and even to adopt

children.
South Africa:

In 1994 the doctrine of separation of power gave birth to the constitutional order and in 1996
the constitution conceived rule of law and human rights and focused on the restrainment of

executive power.

South Africa is a parliamentary form of government where the President is been elected for a
term of 5 years but is only able to serve the nation for only 2 years and after that by
convention the President of the leading party take over the thrown of President. Here the
minister don’t take responsibility of their work and the judiciary has to play a key role in the
development of the nation. That is why the parliament has failed to hold the executive

governance.

Constitutional Framework:

The constitution of South Africa was adopted on 8" may1996 and was amended on 11%

October 1996 by constituent assembly. As South was colonized by many countries like
France, Italy, United Kingdom, Germany so it has a mixed legal system consisting of Roman

Dutch civilian laws, English common laws, customary laws, and religious personal law.

The constitution of South Africa is one of the most progressive law in the world and enjoys
high acclaim internationally as it protects the democratic principles and the rights of the
people. The constitutional powers are divided among the nationals, provincial and the

executive. It values human dignity, equality, non-racialism, non-sexism and rule of law.

Certain challenges were been faced by the constitution despite its progressive work like
political corruption, weak governance, unemployment, poverty (one of the basic drawback of
Africa), economy and many more but the constitution represented a resilience and equal
justice in the society. The constitution not only represented Africa’s historical injustice but

also offers a framework for sustainable governance.

Constitutional Courts:

The Constitutional Court of South Africa was established by the Constitution of Soth Africa

which is the apex court in African judicial system. The judiciary of South Africa acts
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independently. The court sits in the City of Johannesburg with its commercial offices in

Braamfontein.

It consists of 11 judges including the Chief Justice and the Deputy Chief Justice who are been
appointed by the President of South Africa in consultation with the Judicial Service
Commission and the political leaders. The court protects, enforces, the constitution and also

has the final authority on constitutional matters.

There are certain landmark judgements given the African court for the development of the
society like same-sex marriages, access to healthcare, rights related to the land and property

and abolishing the death penalty.

Implication of Human Rights:

Like other countries the human rights of South Africa are been protected under the
constitution of South Africa. According to 1998 report by Myles Nadioo observed that the
government is little bit concern about the enforcement of the human rights. Bill of Rights is
the bedrock of Africa’s democracy as it promotes the rights of the people that everyone is

entitled to the equality and freedom of the public.

Under section 184 of the constitution of South Africa deals with the human rights and even
resolves the matter related to the violation of human rights. Recently, South Africa has faced
many problems related to the human rights like police misconduct, child abuse, education,
healthcare, corruption, water, gender inequality etc. although South Africa has signed many
treaties related to human rights like Human Declaration of Human Rights (UDHR) and
African Charter on Human People’s rights yet they have face many problems. Human rights
in South Africa symbolizes a commitment to overcoming past oppression and building

society related to equality and justice.

Germany:

After the rise of Nazism in Germany,resulted in the separation of power between the Federal

Council and the Parliament. Like South Africa and India, Germany also has parliamentary

form of government where the President is has limited powers like India and France. The

executive bodies consist of the Chancellor (head of the government) and the Ceremonial
President (head of the state). The Executives are been balanced and controlled by the

federalism.
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The Federal court of Germany plays a critical role in maintaining the balance of power
between the Centreand theState. It ensures that regions retain significant autonomy and
controlling the central executive power. The chancellor is the head of the government, elected
by the Bundestag a legislative body. Chancellor’s power are contingent on maintaining the
confidence of the Bundestag and has a great influence on Germany’s federal structure,

coalition politics and judicial oversight.

Constitutional Framework:

The constitution of Germany is governed by the Basic law which reflects Germany’s
commitment to democracy, federalism, and human rights ensuring strong system of checks
and balances. Having a parliamentary form of government, sovereignty resides with the
people and exercises through the election. Bundestag (lower house of parliament) plays a
central role in the democracy. To make any constitutional amendments there should be two-

third majority in both Bundestag and Bundesrat.

Germany Consists of 16 federal states known as Lander which are organized as parliamentary
democracies, having their own constitution, legislature and government, they also promote
social justice, equality, and wellbeing of the society. The basic law is been divided between

the federal and state level.

The powers are separated between the three branches: legislative, executive, and the
judiciary. The executive branch is led by the Chancellor and the cabinet (appointed by the
cabinet) which consists of the heads of each federal ministry. The legislative branch consists
of the two houses: the lower house (Bundestag) which is the most powerful house helps in
passing laws while the upper house (Bundesrat) represents 16 Germans states and can veto
legislation. Lat branch the judiciary is an independent branch which has two courts the

Federal Constitutional Court and the Federal Court of appeal.

Constitutional Courts:

The supreme court of Germany is known as the Federal constitutional Court who looks after
the principles of the Basic Law that plays a crucial role in protecting the democracy, human

rights, and the separation of powers. This is the Germany’s highest court of civil and criminal

jurisdiction. This court was on 1%oct, 1950 with its seat at Karlsruhe.
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The court consists of 16 judges divided into two senates having their own cases. They are
elected for a term of 12 years and there is no case reappointment. Half of them, elected by the
Bundestag and another half by the Bundesrat with two-third majority. They enjoy immunity

cannot be removed arbitrarily.

The court review federal or state laws to ensure compliance with basic law. They even
resolve the dispute between the federal institution through which they preserve the principle
of federalism and handle disputes related to the federal elections. There decisions are final
and binding on the public and laws declared unconstitutional are nullified and cannot be

enforced. These courts handle cases related to the non-constitutional matters.

The Federal Constitutional Court has earned a reputation in Germany’s democracy ensuring
government accountability and protection of human rights. The court has even banned the
neo-Nazi and communist parties by protecting the democracy. In 1993 in Maastricht decision
the court has clarified the country’s participation in European union, emphasizing the
supremacy of the Basic Law of Germany. Having such a systematic legal system has shaped

the public of Germany and even European legal landscapes.

Implication of Human Rights:

After the end of the Nazi era Germany has focused on the development of the human rights.
The public of Germany enjoys high level of protection, both practically and in theory which
are mentioned in the Basic Laws. Germany has signed most of the international treaties like
UDHR, Universal Declaration of Human Rights, International Covenant on Civil and
Political rights, Convention on the Rights of Persons with Disabilities and many more for the
protection of thepublic. Germany being the member of the United Nations Human Rights

Council so it recognizes the jurisdiction of ICJ.

According to Amnesty report Germany was criticized for mistreatment of refugees, police

brutality but according to 2008 report by US Freedom House, Germany ranked 1% position

for its political rights and civil liberties. In 2022 Germany has to face certain issues based on
cases related to the gender equality, refugees, migrants, and children’s right. German
government usually respects the rights related to human and take steps towards the

investigation and punishes the official for its violation.
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Article 1deals with the human dignity shall be inviolable and it is the duty of the state to
protect and respect them. Article 1-19 deals with the fundamental right like freedom of
speech, expression, religion, privacy, etc. it also gives economic and social rights like
protection towards the property and freedom of occupation. Judicial review ensures that state
power is exercised within constitutional boundaries. Article 16a gives right to asylum despite

facing challenges in 2015 Germany sticked towards rights given to the refugees in Europe.

In conclusion all the three countries are operated under the democratic framework along with
the separation of power but the nature of executive dominance varies accordingly. France has
the most direct executive authority consummation may limit its power. On the other hand in
Germany the Chancellor is most powerful but is constrained by federalism and coalition
politics and South Africa the President has significant power but judiciary being the supreme

plays as a key role, even as a party dominance influencing the legislature.
Conclusion :

The doctrine of separation of powers remains a cornerstone of democratic governance,
ensuring that no single branch of government wields unchecked authority. However, its
application varies significantly across nations, reflecting their unique historical, political, and

cultural contexts.

In France, executive dominance under the Fifth Republic demonstrates a strong central

leadership model, albeit constrained by judicial checks and constitutional provisions. South

Africa’s judiciary plays a pivotal role in safeguarding democracy and human rights, even as

systemic challenges like corruption and poverty persist. Germany’s federal structure and
coalition politics ensure a balanced approach to governance, with judicial oversight playing a

crucial role in maintaining constitutional integrity.

Despite these differences, all three nations demonstrate the adaptability of Montesquieu’s
doctrine to address contemporary challenges, such as economic crises, political instability,
and human rights issues. The separation of powers remains vital for maintaining the rule of
law, protecting individual rights, and promoting sustainable governance in an increasingly

complex global landscape.
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