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ABSTRACT

Properly executed documents, characterized by accurate signatures, valid attestation, and
appropriate stamping, are fundamental to safeguarding contractual relationships, preventing
fraud, and fostering trust. The study delves into the legal, financial, and procedural implications
of these elements, examining their individual and collective contributions to upholding document
integrity. It also highlights case laws and practical applications, emphasizing their significance
in both domestic and international contexts. This comprehensive analysis underscores how these
formalities bolster the credibility of agreements, facilitate legal recognition, and ensure seamless
cross-border transactions. The findings provide valuable insights for individuals, professionals,
and institutions navigating the complexities of contract law, reinforcing the importance of

meticulous document execution in modern legal systems.

KEYWORDS- Attestation, Stamping, Notarization, Apostille, Legal Agreements, Document
Integrity.

INTRODUCTION

A duly executed document means that it is signed with the proper protocol. This may include

signatures, dates, witnesses, apostille, and notarization. If a document is not executed properly, it

may not be legally valid or admissible and can also bring hassles in the way of litigation.
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Proper execution of a contract preserves the integrity and authenticity of documents and serves

as a safeguard to prevent document fraud & identity theft.

Henceforth it is suffice to say that a duly executed contract essentially forms a legally binding

contractual relationship.

The term, a fully executed contract can be used to reference the fact that all parties to the
contract have acknowledged the document by means of signature, notarization, attestation,

apostille etc., which shall be the scope of this thesis.

After one party had signed the contract, it would not yet necessarily be fully executed. Each
party certainly must sign the contract, in some cases even relatives to the parties who are in some
way associated with the contract are required to acknowledge and authenticate the documents for
certain transactions such as buying, selling or leasing property, power of attorney, business

agreements need to be documented, especially those with a financial aspect to it.

In the realm of legal agreements and formal commitments, the role of a duly signed, attested, and
stamped contract cannot be overstated. Contracts serve as cornerstones for countless interactions,
from business transactions to personal arrangements, embodying the binding promises and
obligations between parties involved. Their significance lies not only in the content they convey

but also in the authentication and validity they carry.

This project delves into the crucial importance of ensuring that contracts are appropriately

executed with valid signatures, proper attestation, and the necessary stamps. By exploring the
legal, financial, and practical ramifications of a well-constructed contract, this study aims to shed

light on the essential factors that contribute to their effectiveness and enforceability.

SIGNIFICANCE OF SIGNATURE

A signature is a unique identifier for an individual, representing their identity and intent to be
bound by the contents of the document.It confirms that the person whose name appears on the
document is the one who signed it. A document is considered legally valid and enforceable only

when it bears the signature of the relevant parties.
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A signature demonstrates the parties' consent and agreement to the terms and conditions stated in
the document. By signing a document, individuals indicate their informed consent and intention

to be legally bound by the obligations and rights outlined in the document.

In contracts or legal agreements, subsequent amendments or changes may require signatures to
validate and authorize these alterations. A signature acts as a deterrent against fraud, as forging

someone's signature is illegal and punishable in most jurisdictions.

The presence of a signature makes it easier to prove authenticity and ownership of the document.
A signature often implies that the signer has carefully reviewed the contents of the document and
is aware of its implications. This can be especially crucial in legally binding agreements, such as
contracts. Signatures create a trail of accountability, indicating who has been involved in the
document's execution or approval process. In legal proceedings, signatures on court documents,
affidavits, and other legal instruments are necessary for their acceptance as evidence. In creative

works and intellectual property, signatures can signify the authorship or ownership of the work.?

The importance of a signature lies in its role as a fundamental element of legal and formal
agreements, providing authentication, confirmation of intent, and adding legal weight to the
document. A valid and properly executed signature helps ensure the document's credibility,

enforceability, and acceptance in various legal and official contexts.

Signatures of the executants of the documents and their witnesses attesting their signatures are
vital. If the deed is executed by an individual, his entire name must be specified. If it is by a
company or cooperative society then the person authorized in this behalf by and under the

articles of association or rules and regulations or by resolution, should sign the document and

seal of the company/society should be so affixed.?

2Roy S, “The Importance of Signatures in Personal and Legal Contexts” (BlueNotary * Online Notarization, October
13, 2024) <https://bluenotary.us/signiture/> accessed November 2, 2024

3 Acharya M, “What Is Common Seal of Company? Meaning, Stamp, Format, Uses” ClearTax (May 30, 2023)
<https://cleartax.in/s/common-seal> accessed November 2, 2024
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It is very important to properly sign the document as the signature is the most common way to
indicate that you have read and agreed to the terms of the agreement. The key importance of the

signature is proof that the offer has been considered and accepted.

If you are unable to sign the contract yourself, you can appoint an authorized signatory who has
the authority to sign on your behalf; however the same needs to be clearly recorded in the
agreement as well as there has to be a separate authority letter giving the person the power to
sign as an authorized signatory on your behalf, capturing precisely what all he can sign on your
behalf.

If an entity is a party to a contract, it is imperative that the signature properly identifies the party

and its capacity signing on behalf of that entity.
Example:

For XYZ Organization,

Through its Partner,

Mr. ABC

Example:

SIGNED, SEALED AND DELIVERED
By the named Company,

M/S. XYZ Corporation Ltd.

Through its Director,

Mr. ABC

Case Laws

» \alidity of E-contracts signed over email:In the case of Trimex International FZE Ltd. v.

\kdanta Aluminium Ltd*the Supreme Court had held that an unregistered and unsigned

“Trimex International FZE Ltd. v. Vedanta Aluminium Ltd, [ (2010) 3 SCC 1]
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contract discussed through email is valid. Hence, such contracts agreed by email are also
enforceable. Emails can also be electronically signed, which is a key factor in

determining whether an agreement becomes a contract.

Effect of disability on competency of attesting witness: The Supreme court in the case of
Nagulapati Lakshmamma v. Mupparaju Subbaiah® relying on the number of judgements
held that the definition of 'sign’ under General Clauses Act, 1897 in joint reading with the
word 'Sign' in section 3 of the Transfer Property Act will include the mark or thumb

impression by the attester.

SIGNIFICANCE OF STAMPING

Document stamping serves as a form of authentication, confirming that the document is genuine

and legally valid. It helps prevent fraudulent documents from being accepted as authentic.

Stamping a document creates an official record of its existence and the actions taken in relation
to it. This can be crucial for legal and historical purposes, as it establishes a verifiable trail of the

document's handling and use.

Legal Acceptance: There are certain agreements mentioned under section 17 of the Indian

Registration Act®, which are to be compulsorily registered and thus, cannot be made without

stamp paper. Some of these are:

Instruments pertaining to immovable property i.e. sale deed, agreement to sell, gift
deed, lease, and others.

Instruments pertaining to movable property valued at or above INR 100.

Lease deed of an immovable property, where the lease exceeds a year.

Instruments that transfer or assign a decree or order of Court for a value exceeding
INR 100 and immovable property.

Document to adopt a son executed other than through a will must be stamped to be

considered legally admissible or enforceable.

*Nagulapati Lakshmamma v. Mupparaju Subbaiah [1998] AIR SCW 2254
% The Registration Act, 1908, s17
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There are certain agreements mentioned under the Indian Stamp Act which should be made on

stamp paper but need not be compulsorily registered such as:

Power of attorney that is given except power to sell property

Development agreement, Agreement of sale given by a landowner to a developer
Lease agreement

Lease deed for less than one year

Memorandum of oral partition

Recording a past transaction

A stamped document carries the authority of the person or entity providing the stamp, indicating
their approval or authorization. It adds weight to the document's contents and actions stated

therein.

In international transactions, documents may need to be stamped with an apostille to be
recognized and accepted in foreign countries that are part of The Hague Apostille Convention.
Compliance and Regulation: Stamping may be required to meet certain compliance and
regulatory standards. For instance, tax-related documents, certificates, and licenses often require

official stamps for verification.

Some stamps may include the date and time of the action, providing a timestamp for when the
document was signed, received, or processed. This can be useful for tracking the timeline of
events. Document stamps can be designed to be difficult to remove or tamper with, adding an

extra layer of security to prevent unauthorized alterations.

Stamped documents exhibit a level of formality and professionalism, making them more
presentable and official in business and legal transactions. Overall, document stamping plays a

critical role in establishing the authenticity, validity, and authority of a document, ensuring it can

be legally recognized, accepted, and relied upon in various contexts.’

Legal position under Indian Stamp Act

"Bose A, “Importance of Stamp Papers When Filing Cases” (iPleaders, May 11, 2021)
<https://blog.ipleaders.in/importance-stamp-papers-filing-cases/> accessed November 5, 2024
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» According to section 33 (1) of Indian Stamp Act® which provides for examination and
impounding of instruments, when any instrument chargeable with duty is produced before
the court by law or by consent of parties’ authority to receive evidence and if it appears
that the instrument is not duly stamped, the court shall impound the document. Sec.33 (2)
of the Indian Stamp Act®provides that every instrument chargeable with duty shall be

examined to ascertain whether it is duly stamped or not.

“Instrument”” includes every document by which any right or liability is, or purports to
be, created, transferred, limited, extended, extinguished or recorded
If it is found that the instrument is either unstamped or insufficiently stamped, then the

Court has to impound the said instrument and collect the stamp duty.

Section 35 of the Indian Stamp Act°provides that an instrument not duly stamped cannot
be admitted as evidence for any purpose, unless such instrument is duly stamped. But it
can be admitted in evidence in any proceeding in a criminal Court, other than the
proceeding under Chapter XII or Chapter XXXVI of Code of Criminal Procedure, 1898.
Order XIllII, Rule 8 of CPC provides for impounding a document by the Court.

As per Section 18 of the Stamp Act!!, if a document executed in a foreign country relied

in India the document is liable for stamp duty as per Indian law within 3 months after the

document reached India

Section 38 of Indian Stamp act'?provides how instruments impounded is dealt with :- (1)
When the person or Court impounding a document under Section 33 has, by law or
consent of parties authority to receive evidence and admits such instrument upon

payment of penalty as provided by Section 35 or of duty as provided by Section 37, he

8 Indian Stamp Act 1899, s33 (1)
°Indian Stamp Act 1899, s33 (2)
©Indian Stamp Act 1899, s 35
UIndian Stamp Act 1899, s18

2Indian Stamp Act 1899, s38
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shall send to the Collector an authenticated copy of such instrument, together with a
certificate in writing, stating the amount of duty and penalty levied in respect thereof, and
shall send such amount to the Collector, or to such person as he may appoint in this
behalf. In every other case, the person so impounding an instrument shall send it in
original to the Collector

When an instrument filed before the Court is found to be insufficiently stamped, the Court
can admit it in evidence, if the party pays the stamp duty together with 10 times of the
stamp duty amount as penalty. If the person concerned is not satisfied with the decision of
the Court on the nature of the document, or with respect to the amount of duty and
penalty payable thereon, he can apply to the Court for sending the original document to
the Collector, which necessarily means that the document will not be admitted in

evidence at that stage.

> As per Section 48 of Indian Stamp Act®3 recovery of all duties, penalties and other sums

are required to be recovered by the Collector by distress and sale of the movable property
of the person from whom the same are due, or by any other process for the time being in

force for the recovery of arrears of land revenue.

Position of stamp duty under Schedule 7 of the Constitution'*

The Union list contains 97 items and comprises of the subjects which are of national importance
the legislative powers to legislate these matters are solely vested in the union parliament. The

items which fall within the ambit of Stamps are:

e (90) Taxes other than stamp duty on transactions in stock exchanges and futures
markets.

e (91) Rates of stamp duty in respect of bills of exchange, cheques, promissory notes,
bills of lading, letters of credit, policies of insurance, transfer of shares, debentures,

proxies, and receipts.

BIndian Stamp Act 1899, s48
1“4Constitution of India,1950, Seventh Schedule
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This State list contains 66 items and speaks about subject matters that are related to local or state
interest hence it directly falls within the legislative competence of state legislature. The ones

pertaining to Stamp duty in State List are:

e (63) Rates of stamp duty in respect of documents other than those specified in the

provisions of List | with regard to rates of stamp duty.

The Concurrent list is the most distinctive feature of Indian Constitution as it cannot be found in
any other federal constitutions. Among the 47 items enumerated in the list, items pertaining to

stamp duty are:

e (44) Stamp duties other than duties or fees collected by means of judicial stamps, but

not including rates of stamp duty.

Case Laws

» At what stage can a non-stamped/inadequately document be impounded?

In the case of Linkwell Electronics Ltd., Vs. AP Electronics Development Corporation

Ltd*®, a suit was filed for specific performance of a contract basing on an agreement of

sale, the office took objection that the agreement of sale requires stamp duty as per
Article 47-A of the Stamp Act and returned the plaint and when the plaintiff has
resubmitted that it is only an agreement and that it is not chargeable with duty as a Sale
deed, the Court did not agree with that contention and directed the party to pay deficit
stamp duty and till then the plaint cannot be registered and returned the plaint against the
said decree, when the party has preferred revision, the Hon'ble High Court has observed
that “as per clauses (a) to (i) of Or. VII, Rule 1 C.P.C do not contemplate that the deficit
stamp duty, if any, on any document should be paid at the inception and it is also
unnecessary to decide the nature of the document at this stage”. Therefore, the objection
as to the admissibility of a document on the ground of deficit stamp duty can be taken

only at the stage of the trial when the document is tendered in evidence

5Linkwell Electronics Ltd., Vs. AP Electronics Development Corporation Ltd., [1997(3) ALD 336]
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» Whether the question of admissibility of a document can be considered at the stage
of inquiry in an interlocutory application on the grounds that the document is
inadequately stamped?

In the case of Burra Anitha Vs. E. Mallavva'®, an objection as to the admissibility of a
document, at the stage of enquiry into an interlocutory application filed under Order 39
Rules 1 and 2 C.P.C., was raised, on the ground that it was improperly stamped and not
registered. The trial Court took the view that the question as to admissibility of such
document can be considered at the stage of hearing of the suit and it cannot be received in
evidence, at the interlocutory stage. In the Revision, the Hon’ble High Court took the
view that even at the interlocutory stage, an unstamped or improperly stamped

document cannot be received as evidence.

Whether a document unstamped or insufficiently stamped admitted in evidence can
be de-exhibited?

In the case of R.V.E.\enkatachala Gounder Vs. ArulmiguVisweswaraswamy and
V.P.Temple!’, the Hon’ble Supreme Court held that “Order 13 Rule 4 CPC provides for

every document admitted in evidence in the suit being endorsed by or on behalf of the
court, which endorsement signed or initialed by the Judge amounts to admission of the
document in evidence. An objection to the admissibility of the document should be raised
before such endorsement is made and the court is obliged to form its opinion on the
question of admissibility and express the same on which opinion would depend the
document being endorsed as admitted or not admitted in evidence”. Or. XIII, R.3 CPC
deals with rejection of irrelevant and inadmissible documents reads that “The Court may
at any stage of the suit reject any document which it considers irrelevant or otherwise
inadmissible, recording the grounds of such rejection”. But, as per Section 36 of the
Stamp Act, when an instrument has been admitted in evidence without taking any

objection in accordance with Section 35, such admission shall not be called in question at

Burra Anitha Vs. E. Mallavva, [2010 (6) ALT 128]
"R.V.E.Venkatachala Gounder Vs. ArulmiguVisweswaraswamy and V.P.Temple, [AIR 2003 SC 4548]
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any stage of the suit or proceeding on the ground that the instrument has not been duly
stamped, except under Section 61.

Whether a copy of document shall be stamped?

In the case of Akkam Laxmi vs ThoshaBhoomaiah And Ors?é, the court held that a copy of

the document cannot be called as an instrument a combined reading of Sections 35 and
36 of the Act and the definition of 'instrument’ as enjoined under Section 2 (14) of the Act
would leave no room for any doubt that what is required to be stamped is the original
instrument itself and the Act has not envisaged a copy of the original for the purpose of
Stamp Act. A copy of the document cannot be called an instrument and, therefore, it is

not required to be stamped.
SIGNIFICANCE OF NOTARIZATION

Notarization is a process of officially certifying documents or transactions by a notary public or

a similar authorized official.

When a document is notarized, the notary verifies the authenticity of the signatures and ensures
that all parties signing the document are doing so willingly and without coercion. Notarization
adds a layer of trust and credibility to the document, as it signifies that the signer's identity has

been confirmed, and the notary has ensured the document's legality and validity.

Common types of documents that often require notarization include affidavits, deeds, wills,
powers of attorney, loan agreements, and various legal contracts. Notarization is crucial for
legal processes and is often required for documents to be recognized as valid in courts or by

other authorities.

The notary public acts as an unbiased and impartial third party, which is why notaries are often
required to be licensed or commissioned by the government to ensure they adhere to specific

legal and ethical standards in performing their duties. Notarization practices may vary from

1BAkkam Laxmi vs ThoshaBhoomaiahAnd Ors, 2002 (4) ALD 808
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country to country, and the requirements for notarization can differ based on the type of

document and its intended use. °

Notarized documents serve several important purposes, which enhance the document's validity,
authenticity, and legal recognition. Here are some key reasons why it is essential to have a

document notarized:

1. Preventing Fraud: Notaries act as impartial witnesses to the signing of the document. By
verifying the identity of the signers and witnessing the signing, they help deter fraudulent

activities and ensure that the parties involved are who they claim to be.

2. Legal Recognition: Notarized documents carry greater legal weight and are more likely to be
accepted as valid evidence in courts and other legal proceedings. The notary's seal and signature

serve as evidence of the document's authenticity.

3. Public Record: Some notarized documents may need to be filed with government agencies or
public record offices. Notarization helps ensure that these documents are properly recorded and

available for public inspection if required.

4. Cross-Border Recognition: For international transactions or documents intended for use in
foreign countries, notarization with an apostille may be necessary for the document's recognition

and acceptance abroad.

The primary difference between an apostille and a notary is that they verify different things. A

notary s primary job is to serve as an impartial witness to sign a document to ensure it is signed

per local state law. In doing so, a notary then applies their own signature and stamp that renders
the document’s content and signatures legally binding. Power of notarization is authorized at the
state level. An apostille, on the other hand, is a document or a certificate that verifies that the
signatures and seals contained within a document are legally valid and can be accepted as such

internationally in the countries listed in the Hague convention.

®Manna S, “Benefits of Notarizing a  Document”  (iPleaders,  October 30,
<https://blog.ipleaders.in/notarizing-document-india/> accessed November 5, 2024
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5. Contractual Validity: Certain legal agreements, such as real estate deeds, powers of attorney,
and affidavits, may require notarization to be enforceable in court or to be legally binding

between the parties involved.

6. Identity Verification: Notaries are authorized to verify the identity of the signers, which can be
particularly important for sensitive or high-value transactions to prevent identity theft or

unauthorized actions.

7. Affidavits and Statements: Sworn statements and affidavits often need to be notarized to
ensure they are taken under oath, making the individual legally accountable for the truthfulness

and accuracy of the statements made.

8. Financial Transactions: Some financial institutions may require notarized documents for

specific transactions, such as loan agreements or mortgage documents.

Notaries are appointed and regulated by governmental authorities, and they must follow the laws

governing notarial acts namely:

- The Notaries Act,1952

- The Civil Procedural Code, 1908

- The Notaries Rules, 1956

- Diplomatic and Consular Officers (Oath and Fees) Act, 1948
Case Laws

» In the case of K.K. Ray (Private) Ltd.6 (1967), Calcutta High Court laid down the
interpretation of law on notarization of foreign documents. It basically deals with the
question that whether the affidavits affirmed before a Notary Public of a foreign country
can be accepted in the Indian Court. The court looked at the reciprocity provision under
Section 14 of the Notaries Act. This case is important with respect to various statutes

mentioned in the judgment and because it reiterates the concept of apostille of foreign

documents. The court held that since India and UK have an existing reciprocity provision,
the affidavits must be apostilled in India.[AIR 1967 Cal 636]
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SIGNIFICANCE OF ATTESTATION

Attestation is the act of witnessing the signing of a formal document and then also signing it to
verify that it was properly signed by those bound by its contents. Attestation is a legal
acknowledgment of the authenticity of a document and verification that proper processes were

followed.20

Attestation is third-party recognition of a documented agreement's validity. Ideally, the person or
party acting as the witness of the signing has no professional or personal association with either

of the signatories.

However, we can self-attest a document, Self-attestation is a process which entails the applicant
to independently verify a document. After creating a photocopy of the document, the owner self-
certifies it by signing it and, it is necessary to write “self-attested” / “True Copy” on the
documents. Every document was once required to be signed by a Gazette official, the head of an
organization or an office. However, people occasionally found it tedious to sign so many

documents, thus the self-attested copy was thought to be sufficient to ratify a document.

Self-signed documents enable the owner to vocally confirm the authenticity of the document. It

saves the time and money needed to find the appropriate authorities and then acquire their

certification.

Self-attestation is valid in India. Government of India abolished the requirement for some of the
legal documents to be witnessed by notary or public officials in July 2014.Though there are
many documents where self-attestation is not permissible. State Governments have adopted the
provision of self-certification of documents like marksheet, birth certificate, identification

documents etc.by the applicants

The person verifying the authenticity or validity of something, or someone is an attester. These

assertions of truth are often done in writing to certify the statements.

Attestation is also an important component for deeds. Even though attestation is not necessary in

all cases, it is always safe to have the signatures of the executants attested. Attestation should be

2Halton C, “What Is Attestation? Definition, How It Works, History, and Example” Investopedia (March 1, 2004)
<https://www.investopedia.com/terms/a/attestation.asp > accessed November 1, 2024
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made by at least two witnesses, who should have seen the executant signing the deed. It is
essential that the attesting witness should have put his signature, amino attestandi, intending for
the purpose of attesting that he has seen the executant sign or has received from him, a personal

acknowledgement of his signature.?!

Most commonly, attestations in legal documents, such as wills and trusts, are governed by state
probate laws. However, attestations are not exclusive to legal documents and can be used in any

field or industry.

Example:

IN THE PRESENCE OF

1. Witness 1:

Name, Address & Signature
2. Witness 2:

Name, Address & Signature
Case Laws

» The Supreme Court upheld the Requisites of a Valid Attestation in the case of M.N

Abdul Jabbar v. H. Venkata Shastri 22 the apex court laid down 5 essential conditions:

- For an attestation to be valid it must be done by two or more people. The witnesses
must have seen the executant sign the document concerned or should have received
personal acknowledgement from the executant himself.

Each attesting witness must see the executant signing or fixing his mark (thumb
impression) or see some other person signing in the presence and by under the
direction of the executant.

With a view to witnessing or attesting the document, each of them should sign the

instrument in the presence of the executant, confirming that he has seen the executant

ZApurva, “Attestation - Meaning and Essential Elements” (Law Portal, May 14, 2021)
<https://lawcolumn.in/attestation-meaning-and-essential-elements/> accessed November 5, 2024

22M.N Abdul Jabbar v. H. Venkata Shastri, [1969]AIR 1147
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sign or has received the personal acknowledgement of the same. But in case the
attestation is done for some other purpose, for example to certify that he is a scribe or
a registering officer, he fails to be an attesting witness. Thus, it is essential that the
witness put his signature with the purpose of attesting.

The attestation can only take place after the execution of the legal instrument is ready
for it to be a valid one.

Signature by attesting witness at the legal document is acceptable with all form and
formality may constitute valid attestation. There is no form of attestation is prescribed

that parties need to adhere to.

» Impact of a disability of a witness to attest: In the 2015 case of Sundar law v. D D C
Sitapur??, the person who attested was blind; the question arose whether such attestation
shall be considered legitimate, the single bench judge of Allahabad High court held that
the attestation given by the blind person would be said valid if the attester receives the
personal acknowledgement from the executor himself and he could identify that the
person giving acknowledgement is executor himself. This shows the present Transfer of
Property Act is made in such a manner that it does not prevent any individual from being a

valid attestation subject to certain standards which should be met.

In the case of Shamu Patter v. Abdul Kader?*, the question before the bench was whether

the attester needs to be present and see the signing of the document by the executor. The
court referred to Girindra Nath Mukerjee v. Bejoy Gopal Mukerjee and Ramji v. Bai
Parvati where it was concluded that for a valid attestation the competent witness must

have seen the executant put the signature on the execution deed.

Judicial & Legislative Development: Due to the absence of a concrete definition of
attestation under the Transfer Property Act, a conflict of judicial opinion started to arise.

Calcutta and Madras High Court followed the English law rationale whereas Bombay and

23Sundar law v. D D C Sitapur[2015 SCC Online All 6440]
24Shamu Patter v. Abdul Kader, [16 IC 250 (1912) ILR 35 Mad 607]
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Allahabad High Court had permitted the personal acknowledgement-based attestation as

valid attestation.

Both of these rules continued when they were finally highlighted in the case of Shamu
Patter vs Abdul Kader, where the same question was before the bench that whether the

attester needs to be actually present and see the signing of the document by the executor.

The court referred to Girindra Nath Mukerjee vs Bejoy Gopal Mukerjee?® and it was

concluded that for a valid attestation the competent witness must have seen the executant
put the signature on the execution deed.
In 1926 the definition of “attested” was inserted through amendment in the TPA Act and

later to make the application of definition retrospective in nature.
SIGNIFICANCE OF APOSTILLE

An apostille is used for the authentication of public documents for use in foreign countries
[Country List] that are parties to the Hague Apostille Convention. The primary purpose of an
apostille is to simplify the process of verifying the authenticity of public documents when they
are presented in another country. This is particularly relevant for documents issued by one

country but intended for use in another country.

The Hague Apostille Convention, also known as the Apostille Convention, is an international
treaty that was adopted in 1961 in The Hague, Netherlands. As of my last knowledge update in

September 2021, more than 120 countries are parties to this convention.
An apostille is typically used for the following types of public documents:

1. Legal Documents: Such as birth certificates, marriage certificates, death certificates, divorce

decrees, and adoption documents.

India, since 2005, is a member of the Hague Convention. Apostille is acceptable in all member-

countries of the Convention. In India, apostille is done for personal documents like

&Girindra Nath Mukerjee vs Bejoy Gopal Mukerjee [(1899) ILR 26 Cal 246] and Ramji vs Bai Parvati[1904 ILR 27
Bom 59]
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birth/death/marriage certificates, Affidavits, Power of Attorney, etc. and educational documents

like degree, diploma, matriculation and secondary level certificates etc.

As India is a member of the Hague Apostille Convention, 1961, no further attestation or
legalization of a document apostilled by a member country, should be required for using such
apostilled document in India. An apostilled document is therefore treated as legalized document

for all purposes in India by all the concerned authorities, in accordance with the international

obligation under the Convention.?®

2. Notarized Documents: Including powers of attorney, affidavits, and acknowledgments.
3. Court Documents: Such as judgments, orders, and court-issued certificates.
4. Educational Documents: Such as diplomas, degrees, transcripts, and academic certificates.

5. Business Documents: Including articles of incorporation, business registration documents,

and certificates of good standing.

When a document is apostilled, it means that it has been verified by a competent authority in the
issuing country and is considered valid for use in any other country that is part of the Apostille
Convention. The apostille itself is a certificate or attachment that is affixed to the original

document, typically issued by a designated government authority in the issuing country.

The apostille simplifies the process of cross-border document verification, eliminates the need
for additional embassy or consulate legalization, and ensures that the document is recognized
asauthentic in the receiving country without the need for further validation. This is especially
useful for individuals and businesses engaged in international transactions, immigration
processes, academic pursuits, and other activities that involve the exchange of legal or official

documents between different countries.?’

Case Laws

%Admin, “Attestation/Apostille” (Ministry of External Affairs, Government of India) <https://mea.gov.in/apostille-
menu.htm#:~:text=Apostille%20is%20done%20for%20personal , and%20secondary%20level %20certificates%20etc
> accessed November 1, 2024
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> Validity of Marriage certificate apostilled outside India: In the 2015 case of Abdul
Manaf P. A. v. State of Kerala®, the Kerala High Court while deciding upon the
challenge to the order of the Marriage Officer who refused to accept the notice of the
intended marriage, Justice Muhamed Mustaque, held that Indian courts and public
authorities are bound to recognize certification of the notaries in case of foreign public
documents, which have been attested in terms of the Apostille Convention. The
petitioner had given a notice of marriage under the Special Marriage Act, 1954 having
intended to marry a Swiss national. The Court observed that the certificate of civil
status issued by the Swiss Confederation was attested by a notary in terms of the
Hague Convention Abolishing the Requirement of Legalization for Foreign Public
Documents and further held that India having declared its accession to the above
Convention on October 5, 1961 and Switzerland not having objected to India’s
accession as a Contracting State under Article 12 of the Convention, the Indian courts
and the public authorities are bound to recognize such certification of the notaries of
the foreign country. The Court noted that the Apostille Convention, 1961 replaced
cumbersome formalities of requirement of foreign public documents and legalization

process of authentication by issuance of Apostille Certificate.

In the case of Crocodile Int. Pte Ltd. And Anr. v. Lacoste S.A. and Anr?®, the parties in

this case were engaged in a legal fight over the Trademark and Copyright. The Delhi
High Court dealt with the issue of whether the affidavit which had been executed on
foreign soil and had not been apostilled should be considered valid in the eyes of law.

The division bench held that affidavits drawn on a foreign soil must be apostilled for it
to be considered as validly notarized in India. However, the document cannot be
thrown out of the court just because it was not apostilled. It is a procedural
irregularity which can be cured. By appearing before the court as a witness and
solemnly affirming the contents of his affidavit which was tendered in evidence, the

procedural irregularity in the notarization of the affidavit disappeared.

BAbdul Manaf P. A. v. State of Kerala [2015 SCC OnLine Ker 29460]
2Crocodile Int. Pte Ltd. And Anr. v. Lacoste S.A. and Anr.7[2007 SCC OnLine Del 1690],
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SIGNIFICANCE OF INITIALIZATION

Although it may not be legally required, initialing a document basically means signing or
marking it with one's initials, typically at the bottom of each page or next to specific clauses or
changes. By initialing a document, we affirm our awareness of its contents and demonstrate our
agreement, approval, or acknowledgment to the specified sections. It is important that we always
review the document thoroughly before initialing - to ensure we are fully aware of its

implications

In some cases, legal agreements or contracts may require all parties to initial each page to ensure

that they have reviewed the entire document and agreed to its terms on the contract. Initialing a

document has various uses and functions, including®:

> Initialization can indicate that parties have reviewed and agreed to the contents.

> Itindicates that the change made after the contract was signed has been agreed to
by all the parties to the contract. If such alteration or change is not corroborated
or verified with the initials, then it will be difficult to prove that such addition or
deletion was made with all the parties’consent,
It can prevent or ensure the various parties involved in the contract do not add,
change and/or replace any page or modify the contents after the contract has been
initialed and signed,;
Initialization ensures that the signatories have been consulted and have validated
the document;
It adds a layer of security to the contract and ensures the integrity of the signed
document.
It minimizes the risks of disputes as to the contents of the contract; and
It supports the validity of the document and reinforces the validity of the

signature.

Initials can be useful for administrative purposes too, in instances as follows:

%0Chen S, “How to Initial a Document and the Consequences of Doing So Incorrectly”, LegalVision (April 10, 2024)
<https://legalvision.com.au/initialling-a-document> accessed November 5, 2024
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In a large corporation with various departments/divisions, the initial of the relevant
department/division e.g., legal department, the in-house legal counsel’s initial can be an
indication that the document has been reviewed and approved by the relevant department/legal

counsel to facilitate the signing of the document by the authorized signatory.Initialization can be

the last sign of approval after a final check on whether the document is fully completed and

dated appropriately. In an exchange of documents, Initialization can help to identify the

documents that have been reviewedor received.3!

CHALLENGES IN DOCUMENT INTEGRITY
1. Forgery and Identity Theft
Document forgery and identity theft are persistent challenges, particularly where
signatures and notary seals are involved. Unauthorized individuals can forge signatures
or replicate notarial stamps, leading to disputes over the authenticity of contracts, deeds,
and affidavits. Such fraud undermines trust in legal documents, exposing parties to the

risk of financial and legal losses.

Variation in International Standards

Although the Hague Apostille Convention has standardized document recognition among
member countries, significant variations in legal standards persist globally. For instance,
some countries may require additional layers of notarization or specialized attestation.
This inconsistency complicates cross-border transactions and raises costs, as the same

document may need multiple validations depending on the jurisdiction involved.

Digital Documentation and E-Signature Concerns
The transition to digital documentation introduces new security vulnerabilities. Electronic
signatures, while efficient, are not universally accepted and often lack the same legal

recognition as traditional signatures. Furthermore, the risk of unauthorized access to

81Co. BT&, “Does Initialling on Pages of the Contract Have Any Legal Value?” (BTCO.)
<https://btcolaw.com/f/does-initialling-on-pages-of-the-contract-have-any-legal-value> accessed November 2, 2024
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digital documents due to hacking or system breaches can compromise their integrity and

authenticity.

Limited Awareness of Proper Execution Practices
Many individuals and even professionals may not fully understand the correct procedures
for document attestation, notarization, or apostille. This knowledge gap can result in
improperly executed documents, which may be deemed inadmissible in court or

unenforceable, especially in transactions that span multiple jurisdictions.

Accessibility and Cost of Notarial and Apostille Services
Access to notarial and apostille services can be limited by geographic or financial
barriers. In remote or underserved areas, people may face difficulties locating authorized
notaries or apostille services, while high service fees can discourage individuals from
obtaining proper documentation. This can delay time-sensitive legal transactions and

expose parties to potential disputes.

RECOMMENDATIONS FOR STRENGTHENING DOCUMENT INTEGRITY
1. Promote International Harmonization of Standards:
Further harmonization of international standards, especially concerning the mutual
recognition of digital signatures and notarization practices, would simplify cross-border
documentation processes. Aligning these standards could reduce legal inconsistencies,

save time, and lower the costs associated with multi-jurisdictional document processing.

Expand Accessibility of Notarial and Apostille Services:
Governments and regulatory bodies could improve accessibility to document
authentication services by investing in remote notarization and online apostille

application systems. Fee reductions for low-income individuals or small businesses

would encourage broader compliance with legal documentation standards, especially in

underserved areas.
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3. Develop  Educational  Programs on  Document  Execution  Standards:
Educational programs and training on the importance of document integrity, proper
attestation, and notarization protocols should be provided to professionals in fields like
law, finance, and real estate. Raising awareness about correct document execution
practices will help ensure legal compliance and reduce the likelihood of improperly

executed documents.

CONCLUSION

The integrity of legal documents relies on a secure and consistent system for attestation,
notarization, stamping, and apostille. By addressing the challenges of forgery, international
inconsistencies, digital vulnerabilities, and limited accessibility, these recommendations aim to

uphold the trustworthiness of legal documentation. Implementing advanced security features,

expanding access to notarial services, and promoting international standards will strengthen

document integrity across legal, business, and governmental contexts. With these measures,
individuals and organizations can ensure that their documents are executed properly, recognized

universally, and remain secure from unauthorized alterations.
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