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ABSTRACT   

The right to strike is a widely accepted conception and International Labour Organisations (ILO) 

have honoured the right to strike as a abecedarian mortal right for maintaining international labour 

norms. In India, it is not a fundamental right, it is a legal right given to the citizens under The Industrial 

Dispute Act, 1947. A strike is when Workers choose not to go to work, because they want better working 

conditions or advanced pay. It's one of the ways by which the grievances of the workers can be resolved, 

but there's an  nebulosity in  abridging the Right to strike which dithers the workers from going on a 

strike. There was a question that whether the Government servants working in India  can  exercise this 

right to strike and the case of Kameswar Prasad and others Vs State of Bihar is one of the  landmark 

cases regarding right to strike which answers the above  question . This paper aims in understanding the 

concept of strike with the help of the ruling given in the above case along with the International Labour 

Conventions made by International Labour Organisation(ILO) related to Right to Strike.  

Keywords: Strike, Government Servants, International Labour Organisation, Conventions, Supreme 

Court of India 

INTRODUCTION 

A strike is a united turndown to do work by hand to achieve their objective relating to the stipend, 

working conditions, or a job-related argument with the employer. A strike is an important armament given 

to the workers to achieve their demands. It puts pressure on the employer to hear to the demands of the 

workers. Rightto strike is widely accepted. It's a powerful weapon used by trade unions or other 

associations or workers to meet their grievances with the operation of the assiduity. It's the last thing used 

by the hand to make the operation hear the demand, but these rights are not absolute rights given to the 

workers. There are some restrictions with respect to the right to strike in India. The  elaboration of the 
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right to strike in India has been marked by legislative developments, particularly with the enactment of 

the Industrial Disputes Act in 1947.  

The Supreme Court has held that the government and the employees in public sector undertaking 

cannot go on strike since they have neither fundamental statutory, moral right nor equitable justification 

to resort to strike. The Delhi High Court held that a strike is used as a tool not for the welfare of workmen 

but for welfare of a few leaders of trade union2. Strike should be a last resort for justifiable cause after 

exhausting all other avenues3 . Employees do not have a fundamental right to strike. The case Kameswar 

Prasad and others Vs. State of Bihar is one of the landmark cases regarding the right to strike in India, 

which gives us a clear understanding of the rights of the government servants on participation in strikes 

and also gives a view on government of how far it can make laws regarding the strike and demonstrations. 

MEANING OF STRIKE  

The word ‘strike’ is derived from an old English word ‘Strican’ meaning, ‘to go away’. Thus, in 

this form of industrial protest workers will go away from their work it is called ‘Strike’. In other words, 

the collective withdrawal of work or services as an effective method to obtain or resist any change in the 

working conditions of the workmen was the only sanction to protect their interest and pursue the demands 

successfully. 

According to Industrial Disputes Act, 1947, Section 2(q) a strike is “a cessation of work by a body 

of persons employed in any industry acting in combination, or a concerted refusal, or a refusal under 

common understanding of any number of persons who are or have been so employed to continue to work 

or to accept employment”4 

The ILO's administrative body does not give a description for strike action, as it's supposed to lead 

to an inaccurate or defective conclusion. The Committee on Freedom of Association permits strikes, as 

long as they're carried out peacefully. The Committee of Experts has emphasised this station. “When the 

right to strike is guaranteed by national legislation, a question that frequently arises is whether the action 

undertaken by workers constitutes a strike under the law. Any work stoppage, however brief and limited, 

may generally be considered as a strike. Noting that national law and practice vary widely in this respect, 

                                                             
2Lt. Governor, Government of National Capital Territory of Delhi V. Delhi Floor Control Mazdoor Union, LLR 1113 (Del HC) 
3Ajay Enterprises Ltd. V. Secretary (Labour) Government of National Capital Territory of Delhi, 2007 LLR 86 (Del HC) 
4 Section 2 clause (q) of Industrial Disputes Act, 1947 
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the Committee is of the opinion that restrictions as to the forms of strike action can only be justified if the 

action ceases to be peaceful. ”5 . 

CASE ANALYSIS  

Kameswar Prasad and others V. State of Bihar6  is one of the landmark cases related to Right to 

Strike. This case gives us an understanding about the right of the Government servants to participate in 

strike or conducting any demonstration.  It was a 1962 civil appeal case, where it was initially filed in The 

High Court of Patna and later it went into appeal to The Supreme Court of India.   

The basic outline of this case was that the Government of Bihar had introduced a conduct rules for 

their government servants, in which one particular section deals with demonstration and strike . 

Challenging this section, a petition was filed in the High Court Of Patna, but they didn’t get the desired 

result and so they made an appeal to The Supreme Court of India.  

CONSTITUTIONAL BENCH 

On twenty-second day of February 1962 , The constitutional Bench of the Supreme Court of India  

delivered the judgment for this case. The constitutional bench includes: 

 N. Rajagopala Ayyangar 

 P.B. Gajendragadhar 

 A.K. Sarkar 

 K.N. Wanchoo 

 K.C. Das Gupta 

PROVISIONS INVOLVED   

The provisions that involved in this cases were  

 Article 13 of The Constitution of India,1950 

 Article 19 of The Constitution of India ,1950 

 Article 33 of The Constitution of India ,1950 

 Article 132 of The Constitution of India ,1950 

 Article 226 of The Constitution of India,1950 

                                                             
5 Retrieved from ILO principles concerning the right to strike on 21/11/2024 at 16.10 hrs. 

https://www.ilo.org/sites/default/files/wcmsp5/groups/public/@ed_norm/@normes/documents/publication/wcms_087987.pdf 
6 1962 Supp.3, SCR, 369 
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 Article 309 of The Constitution of India,1950 

 Section 4A of The Bihar Government Servants’ Conduct Rules, 1956 

FACTS OF THE CASE 

The Government of Bihar had introduced The Bihar Government Servants’ Conduct 

Rules,1956. In which, Section 4A of that rule, under the title Demonstrations and Strikes, had prohibited 

the Government servants from involving in any type of demonstration or conducting any mode of strike 

in any kind of matters related to their service.  

No Government servant shall- (i)engage himself or participate in any demonstration which is 

prejudicial to the interest of the sovereignty and integrity of India, the security of the State, friendly 

relations with Foreign State, public order, decency or morality, which involves contempt of court, 

defamation or ...7 

Against this Section 6 appellants had files a petition before The High Court of Patna under Article 

2268 of The Constitution Of India. Out of 6 appellants, The lead appellant, Kameswar Prasad, held the 

position of President of the Patna Secretariat Ministerial Officers' Association. The remaining appellants 

were assistants or clerks employed by the Bihar State Government. They collectively contested the 

validity of the rule, citing multiple grounds, including infringement of their rights under Article 19(1)(a), 

Article 19(1)(c), and Article 309 of the Indian Constitution. 

The Constitution of India guarantees that, all citizen of India shall have the right  

 To freedom of speech and expression;9 

 To form associations or unions or co-operative societies 10  

The Constitution of India also gives power to both The Union and The State government to make 

or regulate laws in connection with the affairs of the union or any States, but with the condition that it 

should not be contrary with any of the constitutional provisions. Subject to the provisions of this 

Constitution, Acts of the appropriate Legislature may regulate the recruitment, and conditions of 

                                                             
7Section 4A of The Bihar Government Servants’ Conduct Rules, 1956 
8 The Power of The High Courts to issue certain writs 
9Article  19(1)(c) of the Constitution of India, 1950 
10 Article 19(1)(c) of the Constitution Of India,1950 , Ins. By the Constitution (Ninety-seventh Amendment) Act, 2011, s. 2 

(w.e.f. 8-2-2012). 
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service of persons appointed, to public services and posts in connection with the affairs of the Union or 

of any State:11 

The High Court of Patna's decision in this case highlights the nuances of fundamental rights 

guaranteed under Part III of the Indian Constitution. Specifically, the court observed that Article 19(1)(a) 

and Article 19(1)(c) do not encompass the right to strike or the right of government servants to participate 

in demonstrations. The court also emphasized that the rules introduced by the Government of Bihar fall 

under the reasonable restrictions on fundamental rights, as outlined in Part III of the Constitution. This led 

to the dismissal of the solicitation. The aggrieved party subsequently appealed to the Supreme Court of 

India, obtaining the necessary certificate of fitness from the High Court of Patna under Article 132 of the 

Constitution. 

ISSUES 

Now the matter went into The Supreme Court of India for appeal, here the main issue was 

classified into two respectively, 

I. Whether section 4A of The Bihar Government Servants’ Conduct Rules, 1956 introduced by the 

Bihar Government is constitutionally valid or not ? 

II. Whether the Government servants can also be protected under Fundamental Rights provided 

under the part III of the Constitution same like normal citizens of India ? 

ARGUMENTS 

PETITIONER SIDE 

I. Whether section 4A of The Bihar Government Servants’ Conduct Rules, 1956 introduced by 

the Bihar Government is constitutionally valid or not ? 

The petitioners contended that the rule 4A of the Bihar Government Servants’ Conduct Rules, 

1956 was illegal and unconstitutional. They based their argument on the grounds that it was violative of 

the Article 19(1)(a) and Article 19(1)(c) of the Constitution of India. They added that demonstration may 

be defined as an expression of one’s feelings by outward signs. The right to “demonstrate” would be 

covered by these two sub-classes. 

a) To freedom of speech and expression [Article 19(1)(a) of the Constitution of India] 

b) To assemble peacefully and without arms [Article 19(1)(c) of the Constitution of India] 

                                                             
11Article 309 of the Constitution of India, 1950 
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II. Whether the Government servants can also be protected under Fundamental Rights 

provided under the part III of the Constitution same like normal citizens of India ? 

The petitioners contended that by the mere fact that a person enters into the government service , 

does not cease him/her to be “a citizen of India”, nor does that disentitle him/her to claim the freedoms 

guaranteed to every citizens under the part III of the Constitution of India. 

RESPONDENT SIDE  

I. Whether section 4A of The Bihar Government Servants’ Conduct Rules, 1956 introduced by 

the Bihar Government is constitutionally valid or not? 

The respondent countered that the power to frame service rules under Article 309 of the 

Constitution was subject to the Constitution, with the result that the rules framed by the Bihar 

Government ought not to be contrary to any constitutional provisions, still it did not follow that everyone 

of the fundamental rights guaranteed by the part III of the Constitution could be claimed by a government 

servent. For instance, people working in uniform services like Military, Para-military and police will not 

have Fundamental Rights guaranteed under the part III of the Indian Constitution against the rules framed 

in the interest of public order  and they cannot approach the court for claiming fundamental rights because 

they are not a common people. 

Parliament may, by law, determine to what extent any of the rights conferred by this Part shall, 

in their application to,-12 

a) the members of the Armed Forces; or 

b) the members of the Forces charged with the maintenance of public order; or 

c) persons employed in any bureau or other organisation established by the State for purposes of 

intelligence or counter intelligence; or 

d) persons employed in, or in connection with, the telecommunication systems set up for the 

purposes of any Force, bureau or organisation referred to in clauses (a) to (c), be restricted or 

abrogated so as to ensure the proper discharge of their duties and the maintenance of discipline 

among them. 

II. Whether the Government servants can also be protected under Fundamental Rights 

provided under the part III of the Constitution same like normal citizens of India? 

                                                             
12 Article 33 of the Constitution of India, 1950 
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The respondent countered that as a person who had voluntarily entered into the government 

service, must have given consent to enter into that service in such a way that the reasonable conditions 

as might be framed for ensuring the proper functioning of the executive ministry of the Government 

of India and for the  conservation of the discipline in that service.  

SUPREME COURT JUDGEMENT  

The Hon’ble Supreme Court of India rejected the contention which handed that the 

Constitution excludes the government officers from the protections guaranteed under the part III of 

the Constitution and observed that while there are special provisions for government officers under 

Part III of the Constitution there is no unequivocal rejection from the protection. The Hon’ble 

Supreme Court of India also gives a explanation that although there are reasonable restrictions under 

the Constitution for guarding the sovereignity of the Nation and also for guarding the public 

tranquilly, the government servants also enjoy these Rights provided in the part III of the Constitution 

of India in the same way as the citizen of India. 

The Hon’ble Supreme Court of India now accepted the contention which provides that the 

Fundamental Rights handed under the part III of the Constitution of India shall also apply to the 

government servants and thus allowed the appeal declaring that the section 4A of The Bihar 

Government Servants’ Conduct Rules, 1956 which banned any forms of demonstration is violative of 

Article 19(1)(a) and Article 19(1)(c) of the Constitution of India. Thus declared the section 4A of The 

Bihar Government Servants’ Conduct Rules, 1956 as unconstitutional and void. The Hon’ble Supreme 

Court of India also highlighted that the right to strike is not the Fundamental Right under the part III 

of the Constitution of India. 

ILO CONVENTIONS RELATED TO RIGHT TO STRIKE 

It may be surprised to learn that the right to strike is not specifically stated in ILO Conventions 

and Recommendations. It has been mentioned multiple times in the International Labour Conference, 

but for a variety of reasons, it has not resulted in transnational standards explicitly governing the right 

to strike. However, the right to strike is still stated as relevant in a Convention and a 

Recommendation. The lack of unambiguous ILO regulations should not lead to the conclusion that the 

Organization disregards right to strike or refrains from providing a defensive framework within which 

it may be exercised. Some of the ILO Conventions which partially deals with right to strike are, 
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 Freedom of Association and Protection of the Right to Organise Convention, 194813 

It's one of the crucial conventions that cover workers' rights to organize and engage in trade 

union conditioning. While it doesn’t explicitly mention the" right to strike," it guarantees 

essential rights that  bolster the freedom to strike as part of the broader labor rights  frame.  

 This convention stipulates that workers and employers have the right to form and join 

associations of their own picking without hindrance. This is abecedarian to the exercise of 

collaborative logrolling and, laterally, to the right to strike. Workers' and employers' 

organisations shall have the right to draw up their constitutions and rules, to elect their 

representatives in full freedom, to organise their administration and activities and to 

formulate their programmes.14 

 Convention No. 98 - Right to Organise and Collective Bargaining Convention, 194915 

 While ILO Convention No. 98 does not explicitly define the right to strike, it recognizes that 

strikes are an illicit form of collaborative action when used within the compass of 

adisagreement over labour conditions and collaborative agreements. still, the right to strike is 

not absolute. International labour law allows countries to put restrictions, especially for 

publicretainers or in essential services (e.g., health, transport, and security services), where 

strikes could jeopardize public safety or health. The ILO emphasizes that the right to strike 

should be governed by public laws and practices, handed these laws do not 

violate transnational labour norms. 

India has not ratified ILO Conventions No. 87 (on Freedom of Association and Protection of the Right 

to Organize) and No. 98 (on the Right to Organize and Collective Bargaining) ) for several reasons, 

including  enterprises related to the  perpetration of these conventions in the  environment of India's legal 

and artificial relations  frame. The main reasons why India has abstain from ratifying these conventions: 

 Concerns Over Compatibility with Domestic Laws: 

India has a large and complex labour market with various regional, sectoral, and economic 

conditions. The Indian government has expressed enterprises that some of the vittles in these 

conventions might discord with its being labor laws. Numerous of India's labour laws are 

aimed at guarding workers, but they also involve multitudinous constraints on strike conduct, 

                                                             
13ILO Convention No. -87 
14Article 3 of  ILO Convention No. 87- Freedom of Association and Protection of the Right to Organise Convention, 1948 

 
15ILO Convention No. - 98 
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particularly in essential services and public sectors, which may not align with the broad vittles 

of these conventions.  

 Concerns Regarding Strikes and Industrial Action: 

India has traditionally been cautious about small or widespread strike action. Strikes are 

governed by distinct legal provisions in India. The Industrial Disputes Act of 1947 limits 

strikes in public transportation and requires a six-week cooling-off period before workers can 

strike in certain situations. Strikes in critical services are heavily controlled, if not outright 

outlawed. India is worried that the sweeping interpretations of the right to strike under these 

accords might cause to disruptions, particularly in areas vital to public welfare and economy. 

 Political and Economic Factors: 

The Indian government is concerned that the  perpetration of these conventions could lead to 

increased union bellicosity and potentially  produce difficulties in managing the different labor 

relations in the country.Ratifying these conventions could bear significant changes in the labor 

laws, which may be politically sensitive, especially given the differing views among 

the colorful trade unions in the country.  

India has prioritized profitable liberalization and attracting foreign investment, particularly 

since the 1990s. Some policymakers in India worry that ratifying these conventions 

could produce a perception of labor  request  severity, potentially  inhibiting investment. 

Ratifying these Conventions might be seen as a signal of labor  uneasiness or  inordinate 

regulation, which could discourage businesses, especially  transnational companies, from 

entering the Indian  request. 

 International Diplomacy and National Sovereignty: 

The Indian government is likewise concerned about keeping authority over domestic labour 

legislation. By ratifying ILO treaties, India would be compelled to follow international 

standards, which may need considerable modifications to current policy. 

This may be interpreted as undermining national sovereignty over labor law expression, which 

is a delicate subject in a country with such a wide and diverse population. 

While India is not opposed to the principles of freedom of association and collective 

bargaining, it has reservations about implementing these rights in their full compass due to the specific 

challenges posed by its socio-profitable and legal geography. 

RIGHT TO STRIKE OF GOVERNMENT SERVANTS IN INDIA 
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In India, the right to strike for a government servants is complex in nature and controversial issue 

which are governed by various rules and regulations. The fundamental principle in India is a government 

servants generally don’t have the right to strike,  it is because their role is considered to be crucial or 

critical for the functioning of the government and public services. Government servants  enjoys  certain 

fundamental rights, but these rights cannot be exercised in a way that undermines public service or 

disrupts the functioning of the government16. Some of the legal framework relating to the right of strike of 

government servants are; 

 The Constitution of India, 1950 

 Article 19(1)(a) and Article 19(1)(c) of the Constitution guarantees citizens the  freedom of 

speech & expression and the right to form associations or unions. However, this right is not 

absolute for government servants, especially the right concerning strike. Government servants, 

especially those who are in essential services, are not allowed to exercise these rights in a 

manner which disturbs public services or administration. 

  Industrial Disputes Act, 1947 

This act, which governs labour relations in India, restricts the right to strike for government 

servants. Under this Act, government servants are not allowed to strike, and doing it so is 

considered illegal. 

 The All India Services (Conduct) Rules, 1968 

These are the rules which apply to All India Services such as IAS, IPS, IFS officers and it 

clearly prohibit the right to strike for these officers.These rules mandate that civil servants are 

expected to perform their duties without disruption, and participating in strikes is considered a 

violation of service rules.Every member of the Service shall at all times maintain absolute 

integrity and devotion to duty and shall do nothing which is unbecoming of a member of the 

Service17. These services are expected to uphold the public interest, and any act of striking 

would be seen as dereliction of duty. 

 The Civil Services (Conduct) Rules, 1964 

These rules apply to most central government employees, including those in the Indian 

Administrative Service (IAS) and other services. Rule 7 of the Rules mandates that 

government servants should not engage in any form of strike or protest, as it may disrupt 

                                                             
16D.S. Nakara v. Union of India 1983 SCR (2) 165 
17Rule 3(1) of the All India Services (Conduct) Rules, 1968 
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public administration and affect the integrity of the government. Disciplinary action is 

prescribed for any government servant violating these rules. 

 The Essential Services Maintenance Act (ESMA), 1968 

This law was specifically enacted to ensure the continuity of essential public services. It 

prohibits employees in essential services from going on strike.ESMA applies to both central 

and state government employees, as well as employees in essential public services.Violators 

can face legal consequences. 

 The Trade Unions Act, 1926 

In this Act government servants are largely prohibited from striking, they can still form trade 

unions and engage in collective bargaining on issues like pay and working conditions. 

However, these activities are generally subject to the constraints of maintaining service 

continuity and adhering to legal frameworks. 

CONCLUSION  

In Kameshwar V. State of Bihar (1962) the Supreme Court declared  that Section 4-A of the Bihar 

Government Servants Conduct Rules, 1956 is unconstitutional. The court ruled that this section infringed 

upon the fundamental rights of government servants, specifically their right to freedom of speech and 

expression, as well as their right to assemble peacefully. The Supreme Court in this case capsized the 

decision of the Patna High Court and  stressed that the right to demonstrate falls within the protections of 

Article 19( 1)( a) and( b). The decision in this case broadened the  compass of these fundamental rights in 

India and at the same time,  It can be noted  that, India have  not ratified  any of the  ILO Conventions 

relating to right to strike. Thus , in India, right to strike is not a fundamental  right guaranteed under part 

III of the Constitution, it is just a statutory or a legal right under Industrial Disputes Act,1947. 
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