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ABSTRACT

Alternative Dispute Resolution (ADR) offers Bangladesh a more efficient way to handle legal
disputes through mediation, arbitration, and conciliation, helping reduce the overwhelming
backlog of court cases while providing faster and cheaper solutions compared to traditional
court trials. Despite its benefits of speed, cost-effectiveness, and privacy, ADR faces several
challenges in Bangladesh, including resistance from traditional lawyers, limited institutional
support, and low public awareness. To strengthen ADR's role in the country's legal system,
Bangladesh needs to implement key improvements such as learning from successful
international ADR models, increasing public education about ADR options, establishing
more ADR facilities, updating relevant laws, and building stronger community support.
These changes would help transform Bangladesh's legal framework into a more responsive
and efficient system that better serves its citizens while addressing the persistent problem of

case backlogs.

1. Introduction

Alternative Dispute Resolution (ADR) refers to a broad range of methods used to settle
disputes without going to court, with the assistance of an impartial third party. ADR has
proven to be an effective instrument for breaking impasses, increasing the efficiency of tough
discussions, and securing long-term agreements. ADR serves as an alternative pathway to
achieve a more expeditious and cost-effective method of resolving disputes. It includes
mediation, settlement of disputes, arbitration and other ways that are voluntary and not
compulsory. Recently, there has been a renewed focus in Bangladesh on alternative dispute

resolution (ADR) initiatives. These schemes aim to reduce the need for contentious hearings
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in formal litigation and ensure that everyone has simple access to justice, which is a
fundamental right.> There is a perception that these alternative dispute resolution (ADR)
modalities are less likely to exacerbate the problems between parents, and that they are more
likely to encourage the parties to address their disputes in a peaceful manner, hence
preserving the future relationship between the parties and significantly lowering the amount
of money, time, and energy that is wasted.?

2. Defining Alternate Dispute Resolution (ADR).

According to the Glossary of Law Dictionary, the term "ADR" refers to a number of different
approaches that are utilized to settle disputes outside of the courtroom. These approaches
include mediation, conciliation, negotiation, and an assortment of different types of
arbitration. For the purpose of settling disputes without resorting to a trial, alternative dispute
resolution (ADR) methods often include mediation, arbitration, and neutral review.* In
comparison to traditional court hearings, these procedures are typically conducted in a
manner that is secret, have a nature that is less formal, and trigger less anxiety in the

participants.®

3. Defining ADR in the Context of Bangladesh

ADR has been heavily promoted in Bangladesh as a means of resolving civil disputes due to
its cost, time, and energy efficiency for the disputing parties, reduction in case backlog and
court official burden, and liberation of valuable court time.® ADR has recently become more

popular in Bangladesh as a way to settle property conflicts because it is private, informal, and

helps people avoid pain. According to Hilmond Investments v CIBC,” ADR is a way of

resolving issues privately, rather than via litigation in public courts, typically through one or

two forms of mediation or arbitration.

2 Mohammad Saidul Islam, ‘Efficiency and Effectiveness of Alternative Dispute Resolution Schemes Towards
the Promotion of Access to Justice in Bangladesh’ [2014] 8 IIUC Studies 95, 95
3 Mohammad Saidul Islam, ‘Efficiency and Effectiveness of Alternative Dispute Resolution Schemes Towards
the Promotion of Access to Justice in Bangladesh’ [2014] 8 IIUC Studies 95, 95
4 Dr. Nandkishor K. Ramteke, ‘Alternative Dispute Resolution (ADR) Under International and National Context
- An Overview’ [2020] 7(1) IJRAR 846, 846.
® Md. Nazmul Hag, Jannatul Ferdous and Rajib Chandra Das, ‘Effectiveness of Arbitration as an Alternative
Dispute Resolution in Bangladesh’ [2021] 2(1) Journal of Governance and Social Policy, 15, 20
® Md. Manjur Hossain Patoari, Amir Husin Mohd Nor, Muhammad Nizam Bin Awang, Abdul Hamid
Chowdhury and Jaforullah Talukder, ‘Legal and Administrative Challenges of Alternative Dispute Resolution
(ADR) as a Peaceful Means of Resolving the Land Dispute in the Rural Areas of Bangladesh’ [2020] 11(2)
Beijing Law Review 415-428, 415.
7(1996) 135 DLR (4th 471 ONT Court of Appeal) 887574.
For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2024 International Journal of Advanced Legal Research



https://www.ijalr.in/
https://www.researchgate.net/profile/Mohammad-Islam-200?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/profile/Mohammad-Islam-200?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/scientific-contributions/Md-Nazmul-Haq-2196211077?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/profile/Jannatul-Ferdous-102?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/scientific-contributions/Rajib-Chandra-Das-2196214016?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19

VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340

4. Evolution of ADR in the Indian Subcontinent and Bangladesh
ADR in India may be traced back to the origins of governmental institutions, as well as trade

and business.® It was said that disputes were settled by kulas (assemblies of clan members),

srenis (guides of specific occupations), and pugas (neighborhood meetings). In India's rural
areas, most disputes between village residents were settled by the panchayat, which was
made up of leaders and respected village residents.® One key attribute of traditional
institutions is their status as recognized systems for administering justice, rather than being
seen as mere "alternatives” to the formal justice system established by feudal lords, such as
the kazis, the adalat system introduced by the ruling group at the time, and the existing court

system. 0

It replaced the old feudal system of giving justice with a more official system that was put in
place when Britain took over. But standard institutions are still used to settle disputes, even
though they aren't known by their old name yet. Because there are still fights between clan
members. After the fact, the Code of Civil Procedure of 1908 made arbitration and mediation
legal as ways to settle disputes. Having passed the Arbitration Act, 1940, arbitration

provision was repeated from the C.P.C.1!

During the Pakistani period, arbitration, one of the most important means of ADR, got
official recognition in the Muslim Family Ordinance of 1961, which makes arbitration a
mandated method of ADR for resolving marriage dissolution issues.*? This dispute would
necessitate the implementation of an arbitration procedure by Union Parishad.*® Subsequent
to the aforementioned ordinance, the Family Court Ordinance was enacted in 1985;

consequently, family courts have been instituted in various regions of Bangladesh. When

8 Dr. Ashok Kumar, Alternative Dispute Resolution System in India (2nd edn, K.K. Publications 2021) 75
9 Anil Malhotra and Ranjit Malhotra, ‘Alternate Dispute Resolution in Indian Family Law - Realities,
Practicalities and Necessities” (International Academy of Family Lawyers)
<https://www.iafl.com/media/1129 alternative_dispute_resolution_in_indian_family_law.pdf> accessed 8 May
2024
10°A. Q. M. A. Touhid, IMPORTANT OF ADR IN THE DISPUTE OF CIVIL AND CRIMINAL CASES IN
BANGLADESH’ (Touhidlaw, 5 February 2013) <https://touhidlaw.wordpress.com/2013/02/05/important-of-
adr-in-the-dispute-of-civil-and-criminal-cases-in-bangladesh/> accessed 8 May 2024
11 SK. Golam Mahabub, Alternative Dispute Resolution in Commercial Disputes: The UK & Bangladesh
Perspectives (1st edn, SK. Golam Mahmud 2005) 16
12 Fayazuddin Ahmad, ‘Arbitration Council to resolve family law disputes’ The Daily Star (Dhaka, 6 August
2019) <https://www.thedailystar.net/law-our-rights/news/arbitration-council-resolve-family-law-disputes-
1782415> accessed 8 May 2024.
13 Fayazuddin Ahmad, ‘Arbitration Council to resolve family law disputes’ The Daily Star (Dhaka, 6 August
2019) <https://www.thedailystar.net/law-our-rights/news/arbitration-council-resolve-family-law-disputes-
1782415> accessed 8 May 2024.
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resolving matters pertaining to guardianship maintenance, restitution of conjugal rights, and
dower, among others, these courts adhere to ADR procedure. ADR isn’t new to India as it has

been a practice inherent in our culture'* through the Laws of ‘Manu’ and the Muslim Laws.

The ‘Panchayat’ system is based on the concept of peaceful settlement of disputes.’®

Accordingly, Bangladesh has promulgated several acts for the effective application of the
ADR procedure for dispensing disputes outside the court.

5. Main Forms of ADR
Arbitration:

In contrast to a trial, arbitration is generally more expeditious, less formal, and more cost-
effective.'® Arbitration is a private process where both sides of an argument agree to let a
neutral person or group decide their case. This person or group is chosen by both sides
agreeing or by law.” The process of arbitration could be non-binding or binding. A binding
arbitration decision is conclusive and enforceable in a court of law. In non-binding
arbitration, the arbitrator's decision is advisory in nature and can only attain finality with the

parties' acceptance.
Mediation:

A method in which a neutral third party (mediator) assists disputing parties in communicating
and negotiating a resolution. The mediator does not have the authority to resolve the dispute,

but rather assists the parties in reaching an agreement on their own.'® Mediation is typically

14 Devender Chand & Vijay Kaushal, ‘Traditional Power Institutions: Tribes in India’ [2020] 8(1) Himachal
Pradesh University Journal 154, 157
15 Hrishikesh Jaiswal, ‘ABC of Alternative Dispute Resolution in India’ (Legal Service India)
<https://www.legalserviceindia.com/legal/article-8797-abc-of-alternative-dispute-resolution-in-india.html>
accessed 8 May 2024
18 Tahmidur Rahman Remura Wahid, ‘Alternative Dispute Resolution in Bangladesh’ (TW)
<https://tahmidurrahman.com/alternative-dispute-resolution-in-bangladesh/> accessed 8 May 2024; Yona
Shamir, ‘Alternate Dispute Resolution Approaches and their Application” (UNESCO, 2003)
<https://www.un.org/waterforlifedecade/water_cooperation_2013/pdf/adr_background_paper.pdf> accessed 8
May 2024
17 Fardin Ahmed, ‘Alternative Dispute Resolution in Bangladesh: Problems and Prospects’ (M. Thesis, City
University 2020)
18 Yona Shamir, ‘Alternate Dispute Resolution Approaches and their Application’ (UNESCO, 2003)
<https://www.un.org/waterforlifedecade/water_cooperation_2013/pdf/adr_background_paper.pdf> accessed 8
May 2024
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less formal than arbitration or litigation and is often less costly.’® Among the many methods
that mediators can use are helping parties communicate clearly and cultivating a cooperative,
problem-solving attitude; identifying the underlying interests of parties; identifying and
focusing issues; sending messages between parties; investigating potential solutions and the

repercussions of non-settlement.
Conciliation:

A process in which a neutral third party (the conciliator) assists the disputing parties in
identifying the issues at hand and exploring potential resolutions.?’ The conciliator lacks the
jurisdiction to render a verdict on the dispute, but instead facilitates the parties in reaching a

mutual agreement autonomously. Conciliation is akin to mediation, however it tends to be

less formal.?! Mediation and conciliation systems are quite similar in that they place a third

party between the disputants, either to mediate a specific issue or to reconcile them.
Negotiation:

Webster's Dictionary describes negotiation as the joint choice and arrangement of the terms
of a transaction or agreement. A process in which two or more parties talk directly with one
another in order to establish an agreement on a course of action or resolve the dispute.
Negotiation is voluntary and can occur informally or as part of a structured procedure. The
parties are free to agree on any conditions they see appropriate, and they may seek the advice

of lawyers or other consultants.??
Mini-trial:

A process in which both sides to a dispute present their cases to a panel of decision-makers

(usually senior executives or retired judges) in a condensed, informal trial. The panel then

19 Tahmidur Rahman Remura Wahid, ‘Alternative Dispute Resolution in Bangladesh® (TW)
<https://tahmidurrahman.com/alternative-dispute-resolution-in-bangladesh/> accessed 8 May 2024
20 Yona Shamir, ‘Alternate Dispute Resolution Approaches and their Application” (UNESCO, 2003)
<https://www.un.org/waterforlifedecade/water_cooperation_2013/pdf/adr_background_paper.pdf> accessed 8
May 2024
21 Tahmidur Rahman Remura Wahid, ‘Alternative Dispute Resolution in Bangladesh’ (TW)
<https://tahmidurrahman.com/alternative-dispute-resolution-in-bangladesh/> accessed 8 May 2024
22 Tahmidur Rahman Remura Wahid, ‘Alternative Dispute Resolution in Bangladesh’ (TW)
<https://tahmidurrahman.com/alternative-dispute-resolution-in-bangladesh/> accessed 8 May 2024
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provides a non-binding recommendation for a resolution of the dispute.? In a mini-trial, each

party presents its case like in a standard trial, but with one noteworthy difference: the case is
tried by the parties themselves, and the presentations are significantly shortened. In a mini-
trail, lawyers and specialists give a simplified version of the case to top management from
both parties.

6. Different Forms of ADR under Bangladesh Legal Frameworks

There are different types of ADR used in Bangladesh, such as Conciliation, Mediation,
Settlement Conference, Arbitration, Mini-trial, Negotiation, Appellate ADR, Village court,
Board of Conciliation, and Traditional Salish. These are all governed by different laws.

The Code of Civil Procedure, 1908:

The Code of Civil Procedure (Amendment) Act 2003 added mediation and arbitration to
sections 89A and 89B of the Code of Civil Procedure for all civil proceedings save those filed
under the Artha Rin Adalat Ain 2003. Section 89A says that after filing the written statement,
if all the parties are present in person or through their lawyers and tell the court they want to
settle the dispute through mediation, the court can either postpone the hearing and mediate to
settle the dispute or refer it to the parties' lawyers or, if none have been hired, to a mediator
from a panel put together by the district judge with input from the president of the District
Bar Association. The mediator of the panel can be a lawyer, a retired judge, someone who
has been trained in the art of conflict resolution, or any other person or people that the panel
thinks are appropriate for the job. However, no one who works for the republic and gets paid
for their work can be the mediator of the panel. Additionally, it is specified that a mediator
cannot serve as an intermediary between the parties if he has been retained as a pleader in a
lawsuit by either of the parties.?* Section 89A defines mediation as a consensual, consensual,
non-binding, confidential, and flexible means of resolving disputes; the mediator shall
facilitate a compromise of the dispute without prescribing or directing its terms.? The court
possesses the authority to exercise its discretion in determining whether to mediate the
dispute or refer it to the parties, the pleaders, or the mediator for resolution subsequent to the

submission of the written statement. In this situation, both parties are permitted to designate

23 Tahmidur Rahman Remura Wahid, ‘Alternative Dispute Resolution in Bangladesh’ (TW)
<https://tahmidurrahman.com/alternative-dispute-resolution-in-bangladesh/> accessed 8 May 2024
24 The Code of Civil Procedure, 1908(as amended in 2003 by Act 8 of 2003), Section 89-A (10)
25 The Code of Civil Procedure, 1908(as amended in 2003 by Act 8 of 2003) Explanation-1, Section 89-A
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multiple mediators.?® The parties and their lawyers, not the court, will decide how mediation
works and how much the facilitator gets paid. If the court is in charge of mediation, on the
other hand, the court will decide how it works, and neither side will have to pay anything.?’
There is now a set time frame for quickly ending the settlement. The parties must write to the
court within 10 days of the reference to say whether they have agreed to settle the dispute
through mediation or not. The mediation must be completed within 60 days of the court being
told, unless the parties seek an additional 30 days to file an application together.?® A report on
the outcome of the settlement process must be turned in by the mediator. If a settlement is
possible, the terms of the settlement must be put in writing and signed by all parties, the
mediator, and the lawyers. The court must then issue an order or ruling based on the
mediator's report. If the court itself settles the dispute, it must also make an order or decree in
the same way. The court will also give each party a paper telling them how to get their court
fees back. And no appeal or revision shall lie against the order or decree passed by the court
on the basis of settlement through mediation.?® In cases where compromise is not feasible, the
court shall resume the hearing of the lawsuit from its previous stage prior to the mediation
decision. If the court's attempt to resolve the dispute via mediation was unsuccessful, another
court of competent jurisdiction will preside over the lawsuit.3® Conversely, in accordance
with Order 23 of the C.P.C 1908, failure to resolve the dispute shall not restrict the parties’

options with respect to retraction, modification, or compromise of the lawsuit.3! Section 89B

states that if the parties are willing to settle the dispute through arbitration at any point of the
procedure, they may request to the court to withdraw the suit and submit it to the arbitrator
who will settle it in line with the Arbitration Act of 2001.3? Following the great success of
mediation at the trial stage, section 89C of the Code of Civil Procedure (Amendment) Act
2006 introduced mediation at the appellate stage. The procedure outlined in Section 89A will

be used for appellate mediation.?

Artha Rin Adalat Ain, 2003:

26 The Code of Civil Procedure, 1908(as amended in 2003 by Act 8 of 2003) Explanation-I, Section 89-A (2)
27 The Code of Civil Procedure, 1908 (as amended in 2003 by Act 8 of 2003) Explanation-I, Section 89-A (3)
28 The Code of Civil Procedure, 1908 (as amended in 2003 by Act 8 of 2003) Explanation-I, Section 89-A (4)
29 The Code of Civil Procedure, 1908 (as amended in 2003 by Act 8 of 2003) Explanation-I, Section 89-A (12)
30 The Code of Civil Procedure, 1908 (as amended in 2003 by Act 8 of 2003) Explanation-1, Section 89-A (9)
31 The Code of Civil Procedure, 1908 (as amended in 2003 by Act 8 of 2003) Explanation-1, Section 89-A (13)
32 The Code of Civil Procedure, 1908 (as amended in 2003 by Act 8 of 2003), Section 89-B
33 The Code of Civil Procedure, 1908 (as amended in 2006 by Act 8 of 2006) section 89-C
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Sections 21 and 22 of the Artha Rin Adalat Ain 2003 introduce two procedures of ADR in
commercial disputes: settlement conferences and arbitration. Section 21 describes the
Settlement Conference as a meeting of the parties, their lawyers, and their representatives, led
by the judge of the Artha Rin Adalat, to settle the case in a way that is informal, not legally
binding, private, and not adversarial, based on everyone's willingness to work together and

understand each other.3* Section 21 covers the specifics of the Settlement Conference

method, while section 22 provides the arbitration of the commercial dispute.®*® Upon the
submission of a written statement, the court has the option to temporarily halt any further
legal proceedings and instead assign the case to the lawyers representing the parties involved.
In cases where no lawyers have been hired, the court may assign the case directly to the
parties themselves. However, if the parties mutually decide to resolve the disputes through
arbitration, the court is obligated to send the matter to arbitration. Implementing the
Alternative Dispute Resolution (ADR) mechanism in commercial disputes undoubtedly

enhances investment in this sector.
The Village Court Act, 2006:

If any civil or criminal matter falls under the jurisdiction of The Village Court Act 2006,
The matter shall be adjudicated by the Village Court, which is composed of five members,
one of whom shall be a member of the Union parishad. Each party shall appoint two
members to the Village Court, with the chairman serving as its presider. Village courts shall
not apply the procedures specified in the Evidence Act, the C.P.C., or the Cr.P.C.
Furthermore, no party shall be permitted to retain an attorney during proceedings in such

courts.
The Arbitration Act, 2001:

Section 22 of the Arbitration Act also delineates the extent of ‘Mediation'.*” Under this act, all
parties involved in arbitration have the option to pursue mediation at any point, provided that
they reach a mutual agreement. If, during an ongoing dispute, the parties involved reach a
mutually agreeable resolution and formally seek the arbitration tribunal to acknowledge this,

the tribunal will document the decision as a 'award' of the tribunal.

34 The Artha Rin Adalat Ain, 2003 (Act No.8 of 2003) Explanation 1, Section 21
35 The Artha Rin Adalat Ain, 2003 (Act No.8 of 2003) Section 22
36 The Village Court Act, 2006 (Act No.19 of 2006)
37 The Arbitration Act, 2001 (Act No.1 of 2001) sec, 22
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The Conciliation of Dispute (Municipal areas) Board Act, 2004:

According to Section 4(1), the five-member Municipal Board, which is presided over by the
chairman of the municipal area, has exclusive authority over issues listed in the Schedules.®
The Municipal Board proceedings do not adhere to the application of the CPC, CrPC, and the
Evidence Act® Furthermore, it is prohibited for any party to enlist the services of a legal
representative in such a legal process. The Act focuses solely on conciliation, and within its
structure, the decision of the conciliation board is obligatory, although the right to appeal is

available.
The Family Courts Act, 2023:

This Act empowers the courts to engage in mediation for pending lawsuits, both prior to trial

under section 10 and after the close of evidence subsequent to issue formulation and

preliminary hearing date setting under section 13.%° It requires the active involvement of the

disputing parties. The Family Courts Act of 2023 mandates that disputes be resolved through
conciliation within the court prior to the commencement of the formal trial process. Pretrial
proceedings may be ordered by the court in order to resolve conflicts concerning child
custody and guardianship, maintenance, and dower, in addition to restitution of conjugal

rights and dissolution of marriage.

The Bangladesh Labour Act, 2006:

Sections 210(1) through (19) of Chapter 14 outline the mediation, conciliation, and
arbitration processes.*

7. Challenges of ADR in Bangladesh.

Lack of awareness and understanding about ADR among stakeholders

One of the key barriers to the implementation of Alternative Dispute Resolution (ADR) in
Bangladesh is a widespread lack of information and understanding among stakeholders about
ADR methods and their benefits.*? Despite ADR's potential to reduce civil case backlogs and

promote efficient dispute resolution, many stakeholders, including litigants, lawyers, judges,

38 The Conciliation of Disputes (Municipal Area) Board Act, 2004 (Act No. 12 of 2004) sec, 7
3% The Conciliation of Disputes (Municipal Area) Board Act, 2004 (Act No. 12 of 2004) sec, 13
40 The Family Courts Act, 2023 (Act No. 26 of 2023) sec, 10 and 13
41 The Bangladesh Labour Act, 2006 (ACT NO. XLII OF 2006)
42 Md. Manjur Hossain Patoari, Amir Husin Mohd Nor, Muhammad Nizam Bin Awang, Abdul Hamid
Chowdhury and Jaforullah Talukder, ‘Legal and Administrative Challenges of Alternative Dispute Resolution
(ADR) as a Peaceful Means of Resolving the Land Dispute in the Rural Areas of Bangladesh’ [2020] 11(2)
Beijing Law Review 415-428, 415
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and policymakers, are either unaware of or confused about ADR processes and their
relevance in Bangladesh. The lack of information regarding ADR contributes to a reluctance
to consider non-adversarial conflict settlement options, as well as a dependence on traditional
litigation. Furthermore, misunderstandings about ADR being informal, less binding, or less
effective than litigation discourage stakeholders from seeing it as a viable option. To address
the lack of awareness and understanding regarding ADR, specific educational activities and
awareness campaigns must be implemented with the goal of debunking misunderstandings,
promoting the benefits of ADR, and cultivating an ADR-using culture. Collaboration among
legal institutions, bar associations, and civil society organizations can arrange workshops,
seminars, and educational sessions to educate stakeholders about the various ADR
procedures, their benefits, and applicability for different types of conflicts. Furthermore,
judicial endorsements and references to ADR in court decisions can be effective advocacy
tools, underscoring the judiciary's support for ADR while encouraging stakeholders to
investigate ADR possibilities. For instance, The Supreme Court of India's landmark ruling in

Salem Advocate Bar Association v. Union of India*® highlighted the relevance of ADR in

reducing court backlogs, emphasizing the necessity for stakeholders to accept ADR as a
viable method of dispute resolution. While this reference is to India, the ideas are applicable
to Bangladesh, highlighting the judiciary's support for ADR as a remedy to court congestion.
Bangladesh can overcome the reluctance towards ADR adoption by boosting awareness and
understanding among stakeholders and realizing its potential for facilitating quick and cost-
effective conflict resolution.

8. Resistance from traditional legal practitioners and the judiciary

Another significant barrier to the introduction of Alternative Dispute Resolution (ADR) in
Bangladesh is resistance from traditional legal practitioners and the judiciary.** The
resistance arises from a multitude of factors, encompassing concerns regarding the perceived
threat to the current legal framework, skepticism regarding the effectiveness of ADR in
ensuring substantive justice, and apprehensions regarding the loss of control over dispute
resolution processes. ADR may be perceived negatively by conventional legal professionals
who are acclimated to the adversarial nature of litigation, as it deviates from established legal
norms and procedures. Lawyers may harbor concerns regarding the possible erosion of their

influence and role in ADR processes. Additionally, they may be anxious about the financial

43 AIR (2003) SC 189
44 Akash Gupta and Tarazi Mohammed Sheikh, ‘Legal challenges of ADR in India and Bangladesh: A
Comparison’ The Daily Star (Dhaka, 17 February 2023) <https://www:.thedailystar.net/law-our-
rights/news/legal-challenges-adr-india-and-bangladesh-comparison-3249936> accessed 8 May 2024
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ramifications associated with adopting non-adversarial methods of dispute resolution. In a
similar vein, opposition to ADR from members of the judiciary may stem from institutional
inertia, doubts regarding the enforceability of mediated results, and a predilection for
conventional adjudicative approaches. Due to their adversarial legal training, judges may
have doubts regarding the integrity and impartiality of ADR procedures. They are concerned
that parties participating in mediated or arbitrated settlements might be coerced or
disadvantaged. In addition, legal professionals and judges might harbor reservations
regarding the perceived absence of legal protections and procedural strictness in ADR
systems. This may result in doubt regarding the dependability and enforceability of ADR
decisions. To overcome opposition from conventional legal practitioners and the judiciary,
comprehensive engagement and capacity-building initiatives are necessary to promote trust
and comprehension in ADR processes. Academic endeavors that specifically aim at judges
and legal professionals can offer valuable perspectives on the advantages of ADR, debunk
misunderstandings surrounding its operation, and underscore its supplementary function
within the framework of the justice system. Moreover, constructive discussions between
advocates of ADR and legal community stakeholders can foster the discovery of shared
interests, resolution of apprehensions, and investigation of potential avenues for incorporating
ADR into established legal procedures. The inclusion of judicial endorsements and references
to ADR in court decisions can significantly influence the acceptance of ADR among legal
practitioners and signify the judiciary's support for the method. Although skepticism and
resistance from traditional legal practitioners and the judiciary present significant obstacles,
fostering a culture of ADR adoption and integration within Bangladesh's legal landscape can

be accomplished through proactive engagement, advocacy, and capacity-building initiatives.

Institutional barriers and procedural complexities:

Institutional constraints and procedural complexities provide significant obstacles to the
implementation of Alternative Dispute Resolution (ADR) in Bangladesh. These hurdles
derive from the existing institutional framework, legal infrastructure, and procedural

standards, which may not facilitate the seamless integration of ADR methods into the justice

system. One of the most significant institutional hurdles is a lack of specific ADR

infrastructure, which includes mediation centers, arbitration councils, and conciliation bodies.
Without proper infrastructure and institutional support, effective administration of ADR

proceedings becomes difficult, hampering access to ADR services and preventing dispute
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settlement outside of the courtroom.** Moreover, procedural complications inherent in the

legal system, such as lengthy documentation requirements, formalistic procedures, and
bureaucratic red tape, impede the implementation of ADR. Parties may be prevented from
seeking ADR options because of the perceived complexity and procedural difficulties
involved, preferring traditional litigation, which they perceive as more known and
predictable. Furthermore, the lack of defined legislative frameworks and norms for ADR
processes heightens institutional hurdles and procedural difficulties. The lack of defined
methods, accreditation mechanisms, and ethical requirements for ADR practitioners erodes
the credibility and reliability of ADR outcomes, discouraging parties from using ADR as a
viable dispute resolution mechanism. Addressing institutional impediments and procedural
difficulties necessitates extensive reforms that improve the accessibility, efficiency, and
efficacy of ADR systems. Establishing specific ADR institutions, implementing legislation to
regulate ADR practice, and reducing procedural requirements can all serve to break down
institutional barriers and promote wider ADR adoption in Bangladesh. Furthermore, capacity-
building activities aimed at legal experts, judges, and court workers can improve awareness
and skill in ADR proceedings, easing their integration into established legal practices.
Judicial directives and endorsements underlining the judiciary's commitment to alternative
dispute resolution and supporting its use can also stimulate institutional improvements and
build an ADR-accepting culture within the justice system. While institutional hurdles and
procedural difficulties provide substantial challenges, concerted reforms and capacity-
building activities can pave the way for ADR's successful integration into Bangladesh's

judicial system.

Cultural and social factors influencing the acceptance of ADR:

The implementation of Alternative Dispute Resolution (ADR) in Bangladesh has obstacles
due to cultural and socioeconomic variables that impact the willingness and adoption of non-
adversarial approaches for resolving disputes. The cultural environment of Bangladesh,
which is marked by hierarchical social structures, a focus on community harmony, and a
dependence on informal methods of resolving disputes, influences people's attitudes towards
formalized ADR processes. A significant cultural component that influences the popularity of

ADR is the inclination towards informal methods of resolving conflicts that are based on

45 Kamal Hossain Meahzi, ‘The need for institutional ADR to uplift country’s dispute resolution system’ The
Daily Star (Dhaka, June 10 2022) <https://www.thedailystar.net/law-our-rights/news/the-need-institutional-adr-
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traditional practices and customs. Bangladesh possesses a significant heritage of community-
oriented conflict resolution methods, including village elders' councils (shalish) and religious
arbitration (fatwa), which are deeply embedded in the social structure. The perceived ease of
access, lack of formality, and sense of familiarity associated with these old methods of
resolving disputes may overwhelm the perceived advantages of formalized ADR procedures.
Furthermore, the presence of hierarchical social structures and power disparities in
Bangladeshi culture can influence the willingness of individuals to participate in ADR
processes. Underprivileged demographics, including women, minorities, and those facing
economic hardships, may encounter obstacles when trying to engage in ADR procedures.
These hurdles arise from imbalanced power dynamics, societal prejudices, and cultural values
that prioritize collective agreement over individual entitlements. To effectively address the
cultural and societal variables that impact the acceptance of ADR, it is important to consider
and respect local customs and traditions. Additionally, proactive measures should be taken to
raise awareness and increase knowledge of ADR within the community. Engaging in
collaboration with local leaders, religious institutions, and community organizations can
effectively promote conversation, correct misunderstandings, and establish faith in
formalized ADR methods. Moreover, capacity-building programmes aimed at grassroots
communities have the potential to empower marginalized groups to exercise their rights and
engage actively in ADR procedures. To promote the inclusion and acceptance of ADR in
Bangladesh's complex cultural landscape, it is important to offer ADR services that are
culturally sensitive, incorporate traditional dispute settlement traditions into formalized ADR
systems, and ensure representation and diversity among ADR practitioners. Although cultural
and socioeconomic variables pose considerable obstacles, actively involving and

implementing community-based initiatives can promote the acceptance and integration of

ADR within the socio-cultural fabric of Bangladesh.

Funding and resource constraints:

The implementation of Alternative Dispute Resolution (ADR) in Bangladesh is hindered by
limited financial and material resources, which present substantial obstacles to the
development and long-term viability of ADR services and infrastructure. The lack of
adequate investment in ADR initiatives, competing budgetary priorities, and restricted
financial resources collectively impede the nationwide availability and accessibility of ADR

mechanisms for disputing parties. Furthermore, the ability of ADR practitioners to provide
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high-quality services, engage in outreach initiatives, and facilitate processes for resolving
disputes may be hindered by limitations in available resources. The lack of adequate financial
support for training programs, initiatives to build capacity, and opportunities for professional
development among ADR practitioners serves to worsen deficiencies in skills and
compromises the trustworthiness and efficacy of ADR mechanisms. Moreover, the
insufficiency of financial resources allocated to public awareness campaigns and educational
initiatives impedes endeavors to advocate for the adoption of alternative dispute resolution
(ADR) and educate stakeholders regarding the advantages of such methods. Insufficient
financial support for dissemination initiatives may result in a considerable number of
prospective users being uninformed about ADR alternatives or perceiving them as
prohibitively expensive or unattainable. In order to overcome limitations in financing and
resources, it is imperative that government agencies, donor organizations, civil society
organizations, and private sector stakeholders collaborate harmoniously to secure financial
resources and endorse sustainable ADR initiatives. By dedicating funds for the establishment
and operation of ADR institutions, training initiatives, and public awareness campaigns, the
accessibility and availability of ADR services for all sectors of society can be significantly
improved. In addition, philanthropic foundations, international organizations, and
development agencies can be enlisted to support ADR programs and capacity-building
initiatives with supplementary financial resources. Through the consolidation of resources,
the exchange of exemplary methodologies, and the cultivation of cooperation, Bangladesh
has the capacity to surmount financial and material limitations and actualize the capabilities

of ADR in terms of advancing justice accessibility and alleviating the backlog of civil cases.

8. Prospects and Ways Out.
Strategic awareness efforts and educational programs are essential to address the lack of
information regarding ADR in Bangladesh. Legal institutions, bar associations, and civil

society organizations can work together to arrange workshops, seminars, and educational

sessions to educate stakeholders about the advantages of ADR. Citations to pertinent legal

precedents can be influential tools for advocating a position. The case of BELA v.
Government of Bangladesh (2003) exemplified the significance of ADR in settling
environmental conflicts, serving as a persuasive precedent for advocating the efficacy of
ADR in tackling various legal issues. These initiatives can eliminate misunderstandings,

emphasize the benefits of ADR, and promote a culture of using ADR among those involved.
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It is crucial to develop strong training programs for legal practitioners and judges to improve

their skills in using non-adversarial techniques of resolving disputes, known as Alternative

Dispute Resolution (ADR).*® Practical skills and knowledge on mediation, arbitration, and

conciliation processes can be imparted through the organization of workshops, seminars, and
specialist courses. To guarantee that legal practitioners and judges in Bangladesh are well-
prepared to traverse ADR procedures, it is crucial to include ADR training in judicial
education programs and continuing legal education obligations. Training programs not only
facilitate access to justice but also enhance the speedy resolution of civil cases, thereby
reducing court congestion and improving the overall effectiveness of the justice system.

To promote the widespread adoption of Alternative Dispute Resolution mechanisms in
Bangladesh, it is crucial to simplify procedures and improve the accessibility of these
methods. Streamlining the procedure for commencing ADR proceedings, such as mediation
or arbitration, can decrease administrative obstacles and enhance the accessibility of ADR for
litigants. In addition, the establishment of ADR centers in various geographical regions and
the provision of online ADR platforms can improve accessibility for those living in remote
areas. In addition, establishing uniform ADR protocols and enforcing explicit norms helps
enhance uniformity and openness in ADR proceedings. Through the optimization of
processes and enhancement of availability, Bangladesh has the potential to promote increased
engagement in ADR, accelerate the resolution of conflicts, and relieve strain on the

conventional judicial system, thus improving the accessibility of justice for all individuals.

Legislative reforms are crucial in enhancing the legal environment that supports Alternative
Dispute Resolution (ADR) in Bangladesh. By implementing targeted legislation that
acknowledges and encourages the utilization of ADR methods, Bangladesh can establish a
robust legal framework to support the effective execution of ADR procedures. This
legislation can have rules for the implementation of mediated settlements and arbitration
decisions, guaranteeing the conclusiveness and enforceability of ADR results. Furthermore,
legislative reforms might define criteria and directives for ADR practitioners, guaranteeing
their proficiency, neutrality, and compliance with ethical norms. Well-defined legal
regulations concerning confidentiality, impartiality, and fair procedures can strengthen the

public's trust and confidence in ADR processes. In addition, legislative reforms can enforce

4% Juan Pablo, ‘Effectiveness of Mediation and Arbitration as Alternative Dispute Resolution Methods in
Mexico’ [2024] 4(1) Journal of Conflict Management 36, 46
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the incorporation of ADR into the official judicial system, compelling courts to aggressively
promote the consideration of ADR options by parties before resorting to litigation. This can
aid in mitigating court congestion, accelerating the conclusion of cases, and fostering a
culture of cooperative dispute resolution. By enacting legislative reforms that enhance the
legal framework supporting ADR, Bangladesh can establish a favorable climate for the
efficient employment of ADR mechanisms. This will ultimately improve access to justice and
decrease the accumulation of pending civil cases.

Utilizing global benchmarks and knowledge gained can offer useful perspectives for
improving Alternative Dispute Resolution (ADR) systems in Bangladesh. Examining
effective ADR models from nations with well-established ADR frameworks, such as
Singapore, the United States, and the United Kingdom, can provide significant insights into
the implementation of ADR, procedural effectiveness, and participation of stakeholders. Take
Singapore's multi-door courthouse model as an illustration. This model incorporates many
ADR options into the traditional judicial system, showcasing the advantages of integrating
ADR into the official legal framework.*” Similarly, the implementation of court-annexed

mediation programs in the United States has demonstrated efficacy in alleviating court

backlog and facilitating prompt resolution of disputes.*® Furthermore, global experiences

emphasize the significance of cooperation among governmental and non-governmental
organizations, legal establishments, and community organizations in advancing the
acceptance of alternative dispute resolution (ADR) and cultivating a climate of resolving
conflicts outside of traditional court settings. By analyzing and incorporating successful
methods used worldwide, Bangladesh has the opportunity to customize its alternative dispute
resolution (ADR) system to fit its own legal and cultural circumstances. This will help
improve the accessibility of justice, reduce the backlog of cases in court, and encourage

effective resolution of disputes.

9. Role of ADR in Reducing Backlog of Civil Cases
The backlog of civil cases is one of the most common issues confronting the global judicial
system. The backlog of cases is a key cause of high litigation costs and delays in dispensing

justice, which cause frustration among the general public. To address these complicated

47 Eugene KB Tan, ‘Harmony as Ideology, Culture, and Control: Alternative Dispute Resolution in Singapore’
[2008] 9 Asian law 120, 126
48 Ettie Ward, ‘“Mandatory Court-Annexed Alternative Dispute Resolution in the United States Federal Courts:
Panacea or Pandemic?’ [2007] 81 St. John's Legal Studies Research Paper No. 07-0077 76, 78
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concerns, the rise of alternate Dispute Resolution (ADR) can play an important role by
offering alternate ways to resolve conflicts outside of regular tribunal proceedings. There are
several ways in which Alternative Dispute Resolution (ADR) can help to reduce the massive

backlog of civil cases:

Quicker resolution: One of the most significant functions of ADR in the context of
Bangladesh is to expedite the resolution of legal disputes. For instance, whereas formal court
proceedings can take years to resolve disputes, mediation can yield a resolution in less than a

week.*?

Informal Process: In the context of Bangladesh, ordinary citizens may be apprehensive about
engaging with the official legal system because of its intricate and formal procedures. On the
contrary, Alternative Dispute Resolution (ADR) is characterized by a less formal approach

that facilitates direct communication between the parties involved.>® It offers an excellent

collaborative method for resolving disputes, which encourages a deeper level of

comprehension.

Cost effective: The fees of the legal process contributes to a large amount of litigation
expenditure. ADR methods such a mediation generally require lower cost as it has less legal

representation.

Flexibility: During mediation, the parties are afforded the autonomy to select the location,
schedule, and quantity of participants. Under the guidance of the mediator, people can engage
in discussions regarding issues and their corresponding consequences. Parties have the
freedom to modify their stance at any point during the process. Despite variations in their
requests, the parties convene at a common location for a duration of one day. The mediator

organizes meetings between both sides to supervise the procedure.

49 Sterling Miller, ‘The problems and benefits of using alternative dispute resolution” (Thomson Reuters, 29
April 2022) <https://legal.thomsonreuters.com/en/insights/articles/problems-and-benefits-using-alternative-
dispute-resolution> accessed 8 May 2024
%0 pPratham Chourasia, ‘Communication in alternative dispute resolution’ (ipleaders, 22 January 2022)
<https://blog.ipleaders.in/communication-alternative-dispute-resolution/> accessed 9 April 2024
®1 sarah H. Wilson (ed), Recommended Contract Practices for Underground Construction (Society for Mining,
Metallurgy & Exploration, Incorporated, 2019) 172
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Relieves Court Burden: ADR settles disputes sooner, which lessens the load on the courts.>?

By reducing the workload of justices, sufficient time is saved, which contributes to the

administration of quality justice.

Conventional litigation and Alternative Dispute Resolution (ADR) are two fundamental
approaches to resolving legal disputes. ADR encompasses a range of collaborative processes,
including negotiation, conciliation, mediation, and arbitration, in contrast to the court-based
resolution of disputes through traditional litigation. There are some similarities and contrast
between ADR and traditional litigation based on some factors:

Cost: ADR methods, including mediation, typically entail reduced expenses compared to
traditional litigation due to the absence of legal representation. Conversely, conventional
litigation entails a relatively greater number of legal proceedings. In general, parties who
attempt to resolve disputes through litigation incur greater financial costs than those who
utilize ADR of any kind.

Duration: The duration of traditional litigation systems is generally greater than that of ADR.
As an alternative to the protracted litigation system, ADR methods such as arbitration and
mediation feature streamlined procedures and fewer legal obstacles. ADR expedites the
resolution process by circumventing the judicial formalities associated with judicial litigation
and facilitating direct communication between the involved parties. By virtue of its enhanced
schedule control, ADR has the potential to expedite the resolution of disputes in comparison

to conventional litigation.

Parties involvement: Alternative dispute resolution (ADR) encourages increased party
involvement in the process of resolving disputes. In ADR, the involved parties bear the brunt
of the responsibility for resolving the dispute. However, in the context of litigation, the

parties are merely spectators when a witness is called upon; the attorney represents them.

Enforcement: With the exception of arbitral awards, decisions rendered through alternative

dispute resolution (ADR) methods do not carry legal obligation. Unlike court judgments,

®2 Tania Sourdin, ‘Using Alternative Dispute Resolution to Save Time’ [2014] 33(1) The Arbitrator & the
Mediator 61, 61
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which are generally legally binding, unless in circumstances where declaratory relief is
sought.

Decisions: Decisions made in legal proceedings are referred to as judgments, which are
considered definitive. Rulings, on the other hand, are decisions made during ongoing
conflicts. Arbitration refers to a process where decisions are referred to as arbitral awards,
while in other alternative dispute resolution (ADR) procedures, they are referred to as

resolutions.

Appeal: With the exception of the Supreme Court verdicts, which are conclusive, all rulings
made in litigation can be appealed. Conversely, decisions reached through Alternative

Dispute Resolution (ADR) cannot be appealed.

Flexibility: In litigation, procedures are rigorously adhered to. ADR methods, on the other
hand, are adaptable and permit process and procedure modifications.

Mediation, arbitration, and negotiation are examples of ADR techniques that are frequently
praised for their ability to reduce backlogs in the judicial system. However, a number of
obstacles and restrictions still stand in the way of their efficient application for backlog

reduction:

Uneven Negotiating Command: Conviction-accompanied cases allow for one side to exert

dominance over the other. The consequence is a significant imbalance in authority.

Shortage of Legal Experts: Mediation or arbitration is not prone to possessing the same
degree of legal acumen and comprehension that a judge does when the dispute involves
intricate legal matters. Sophisticated mediators are required to resolve a wide range of
disputes, encompassing professional disputes, social disputes, legal disputes, and numerous

others. The preponderance of the time, the court provides no insight to the mediator.

Enforceability: ADR is generally not mandated by law, which complicates the

implementation of any award. By providing a mechanism for internal appeals, legal
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arbitration mandates the evaluation process and designates it as the sole foundation for the

court's assessment.

Required Court Action: Court action may be required if one of the parties refuses to
recognize the arbitrator's decision. This would require a review by the court in addition to
causing pandemonium. Consequently, ADR occasionally raises the concern regarding the
perceived partiality of the arbitrator. Furthermore, the framework governing the judicial

evaluation of an arbitrator's decision is appallingly flawed.

Limits Discovery Process: ADR generally occurs in the absence of the assistance that
litigating parties may receive, such as the regulations enforced during the invention process.
Courts often exercise considerable discretion during the evidentiary phase, a characteristic

that is comparatively weak in alternative dispute resolution.

Lack of precedents: Generally, decades' worth of precedents are available to assist judges in
determining and directing the course of the case. However, with ADR, precedents are
frequently merely suggestions. The arbitrator or summary jury possesses broad discretion in

reaching a decision, contingent upon the information at their disposal and the weight that

"fairness" requires.>®

ADR mechanisms are highly praised as an effective process to reduce the backlog in legal
systems all over the world. Through an examination of the many effects of ADR on people,
companies, and society at large, besides immediate role in backlog reduction, a broader

implication can be found.

Economic Implications:

Cost Savings: Alternative Dispute Resolution (ADR) can reduce expenses by eliminating the

requirement that a judge have extensive knowledge of the issue and allowing the parties to

determine whether or not they have sufficient reliable information to resolve their own case.

®3 Umang Yadav, ‘Limitations of Alternate Dispute Resolution’ (Via Mediation Centre)
<https://viamediationcentre.org/readnews/NjQx/LIMITATIONS-OF-ALTERNATIVE-DISPUTE-
RESOLUTION?fbclid=lwzZXh0bgNhZWOCMTAAAROFO0eDfTdVemIOGVEVsfFFI1CvzLMwg7Fefob3ToJCL
VQJIb86uhOmF2Ak_aem_AYFA30Mo_MvVR _j2_1P--bt9kuSH-
f2ocKFevW2ZxJrotNJ3H_4zZQt0ZIluytpAOSY5U1-KbxdBSPoyAZQIvHbbQ3L> accessed 9 May 2024
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Often, minimal or no formal proceedings, such as document discovery, audits, or depositions,
precede a mediation. Conversely, during their joint sessions, the parties have their documents
readily available in case they require them and pose inquiries to one another. By streamlining
and expediting the exchange of germane information, parties can circumvent procedural
expenses. In fact, the parties have greater potential to reduce procedural costs the sooner they
initiate ADR.

Enhanced Business Environment: Alternative Dispute Resolution (ADR) facilitates the
prevention of reputational harm, the maintenance of positive customer relations, and the
direct resolution of consumer concerns. ADR is more expedient, economical, and effective
than litigation, with the added benefit of producing confidential outcomes. It also
demonstrates a commitment to delivering exceptional customer service. ADR is crucial due
to the fact that it ensures impartiality, safeguards reputations, and provides development-
oriented insights. The aforementioned attributes are progressively gaining importance in

ensuring competitiveness and consumer confidence.

Social Implications:

Access to Justice: When alternative dispute resolution is utilized, the parties maintain
complete authority over the proceedings by selecting the arbitrators, determining the number
of arbitrators, determining the qualifications that each arbitrator must have, and considering

other pertinent factors. The participants have autonomy in ADR.

Alternative Dispute Resolution (ADR) is designed to resolve any disputes or complications

that may arise in the conventional judicial system. ADR ensures expeditious access to justice

while concurrently upholding the utmost standards of justice.>*

Community Harmony: ADR fosters societal harmony through relationship preservation,
empowerment of individuals, and conversation promotion. ADR promotes mutual respect and
understanding between parties through cooperative problem-solving and negotiation, which
results in solutions that satisfy both sides. ADR fosters unity in the community and prevents

social conflicts by emphasizing reconciliation over confrontation. ADR also gives people

%4 P Srihind, ‘ADR Helps In Better Access to Justice’ (Legal Service India)
<https://www.legalserviceindia.com/legal/article-6953-adr-helps-in-better-access-to-justice.html> accessed 9
May 2024
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agency by allowing them to decide how disputes are resolved, encouraging a sense of agency,

and advancing social justice in local communities.>

Trust in Institutions: Alternative Dispute resolution (ADR) promotes trust in institutions by
providing fair, impartial, and effective dispute settlement procedures. ADR institutions show
honesty and dependability by following the norms of accountability and transparency.

10. Critique and Controversies

While it is essential that disputes be resolved in a timely manner, a balance must be struck to
ensure that justice is also served. ADR processes such as arbitration, mediation, and
conciliation have become increasingly favored by parties involved in disputes because of
their amicable, cost-effective, and expeditious approaches to resolving disputes.
Consequently, these processes have become appealing alternatives for those who have been
wronged.In accordance with Section 90 of the Code of Civil Procedure of 1908, the court
may refer litigants to ADR techniques such as judicial settlement (section 90), mediation
(section 89B), or arbitration (section 89A). Although ADR techniques provide an alternative
to conventional court proceedings, they have not been devoid of controversy and criticism. A
significant critique of these alternative processes pertains to the privatization of legal
jurisprudence that these processes have brought about. The prevalence of alternative dispute
resolution methods such as arbitration and mediation has resulted in a reduction in the
number of cases that are brought before the courts. Moreover, in the context of courtroom
dispute settlement, the entire proceeding, including the facts, testimony, evidence, and
verdict, is accessible to the public. Conversely, alternative dispute resolution techniques
shield the case from view when they are employed in private. Conversely, the invoking of
confidentiality in alternative dispute resolution methods prevents the general public from
becoming aware of the error or violation of any responsibility or commitment on the part of
the defendants, whose transgression is safeguarded from public disclosure. The possibility of
power imbalances between parties in ADR proceedings is an additional criticism. For
instance, if one party has superior resources, knowledge, or negotiating skills during
mediation or negotiation, this could result in an unjust settlement. The informal nature of
ADR, according to its detractors, may prevent it from adequately safeguarding the rights and

interests of inferior parties.

5 Dr. A B M Rashedul Hassan, S M Shahidul Islam and Md. Abdul Malek, ‘ADR Mechanisms in Bangladesh:
Widening Scopes for Access to Justice’ [2019] 1 EBAUB Journal of Law
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There are ethical considerations that revolve around the neutrality and confidentiality of ADR
proceedings. The potential for settlements to be determined by non-legal factors poses a risk
to legal compliance and enforcement. The degree of secrecy or privatization in the resolution
of legal disputes in comparison to a previous period continues to be a contentious issue.
Ethical quandaries may arise due to the absence of explicit confidentiality provisions,
especially in cases where illicit activities or misconduct are revealed throughout the
alternative dispute resolution operation. Additionally, mediators and arbitrators are frequently
obligated to adhere to confidentiality agreements, which could impede their ability to disclose
possible misconduct or legal infractions. Furthermore, there have been concerns raised
regarding the impartiality of ADR professionals. A risk of bias or conflicts of interest exists,
despite the expectation that ADR professionals maintain objectivity; this is especially true in
situations where the ADR professional has a personal relationship with one of the parties or a
financial incentive with that party. As opposed to mediators and arbitrators, the Code of Civil
Procedure of 1908 does not delineate explicit ethical principles or criteria pertaining to
alternative dispute resolution (ADR) practitioners. The lack of explicit ethical principles in
ADR processes gives rise to apprehensions regarding possible conflicts of interest, partiality,
and the absence of objectivity. Thirdly, the lack of legal precedent and accountability may be
a disadvantage of ADR. ADR results are generally conclusive and enforceable, with limited
opportunities for reevaluation or appeal, in contrast to court decisions that establish legal
standards and are susceptible to appeal. Concerns may be raised regarding the impartiality

and consistency of ADR decisions in light of the outcome.

While ADR can demonstrate efficacy in numerous circumstances, its limitations and
deficiencies become more conspicuous in specific contexts. ADR might not be an appropriate
method to resolve complex legal disputes due to potential deficiencies in the requisite
knowledge and protocols required to effectively tackle intricate legal inquiries. Likewise,
instances of substantial power asymmetry between the involved parties, such as those
pertaining to domestic violence or employment disputes, may not be adequately safeguarded
and protected through ADR. ADR methods might encounter constraints when applied to

disputes that pertain to constitutional rights or subjects of substantial public interest. When

such circumstances arise, the establishment of legal precedents and the public nature of court

proceedings may be more suitable and advantageous for society at large. A further

shortcoming of ADR is the absence of mechanisms for appealing or contesting ADR
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decisions. The ADR methodology lacks explicit mechanisms for contesting or appealing
ADR outcomes. ADR outcomes, in contrast to court decisions, which are subject to appeal
via established legal channels, are typically conclusive and enforceable, with restricted

avenues for scrutiny or rebuttal.

11. Future Prospects and Recommendations
Legislative changes aimed at enhancing ADR systems:

1. Enact comprehensive legislative changes to strengthen the legal framework that
supports Alternative Dispute Resolution (ADR), guaranteeing its acknowledgement
and effectiveness.

Ensure that mediated settlements and arbitration rulings are legally binding and can be
effectively implemented to strengthen their credibility and permanence.

Implement rigorous criteria and protocols for ADR practitioners, ensuring their
proficiency, neutrality, and compliance with ethical norms.

Enforce the incorporation of Alternative Dispute Resolution (ADR) into the official
legal system, requiring courts to aggressively encourage ADR alternatives and assist

disputing parties in utilizing them.

Increasing the knowledge and availability of ADR among individuals involved in the process:

1. Implement extensive training programmes, such as interactive workshops and

seminars, to educate legal professionals, judges, and the general public about the
benefits and techniques of ADR.

Implement impactful public awareness efforts across various media channels to
debunk misunderstandings and shed light on the advantages of ADR.

Improve accessibility by creating Alternative Dispute Resolution (ADR) centers in
important locations and designing user-friendly online tools to expand the scope and

convenience.

Implementation of court-annexed ADR programmes:
1. Integrate ADR programmes within the formal judicial system, effectively merging

them to provide disagreeing parties with an alternate path to resolve their issues.
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2. Establish strong partnerships with experienced ADR practitioners and stakeholders,
utilizing successful models from different jurisdictions to enhance and refine
programme design and execution.

Establish specialized ADR facilities within court premises, creating a favorable
atmosphere for mediation and arbitration, and simplifying the availability of these

services.

Cooperation with community-based organizations and non-governmental organizations:

1. Establish collaborative alliances with local non-profit organizations and non-
governmental organizations to enhance the dissemination of knowledge and
availability of ADR services.

Imitate effective collaborative frameworks used in other countries, utilizing the
knowledge and influence of local organizations to promote the adoption of ADR.

Enhance the abilities of community leaders through focused capacity-building and
training initiatives, use their influence to promote the acceptance and utilization of

ADR at the local level.

Encouraging involvement in ADR:

1. Implementing enticing incentives, such as waiving fees, reducing court expenses, or
providing tax benefits, might encourage parties to choose ADR, leading to increased
participation and faster resolution of disputes.

Provide procedural benefits to participants in ADR, including fast-tracked processes
and prioritized scheduling, encouraging the use of non-adversarial techniques for
resolving conflicts.

Implement proactive public awareness efforts that emphasize the concrete advantages

of ADR and the various incentives that exist to promote its extensive implementation.

These urgent and creative suggestions could guarantee that everyone has equitable access to

justice, lessen case backlogs, and enhance Bangladesh's legal system.

12. Conclusion.
Ultimately, Alternative Dispute Resolution (ADR) presents itself as a crucial remedy to

tackle the accumulation of civil disputes in Bangladesh. ADR, or Alternative Dispute
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Resolution, provides a cost-effective, efficient, and less confrontational way to resolve
conflicts outside of the official court system. This is achieved through legal changes,
increased knowledge, and improved accessibility. Policymakers, legal practitioners, and
stakeholders should work together to improve the legislative framework that supports
alternative dispute resolution (ADR). They should also participate in training programmes to
improve their skills and interact with community-based organizations and non-governmental
organizations (NGOs) to raise awareness and make ADR more accessible. In addition,
implementing court-annexed alternative dispute resolution (ADR) programmes and providing
incentives for ADR participation can accelerate the resolution of cases and reduce the strain
on conventional court systems. By adopting these suggestions, Bangladesh can cultivate a
culture of Alternative Dispute Resolution (ADR) that harmonizes with the official legal
system, diminishes the accumulation of unresolved civil cases, and advances the availability
of justice for every citizen. Furthermore, governments should prioritize the incorporation of
ADR within the judicial process, acknowledging its significance in contemporary legal
systems. Similarly, legal practitioners should embrace ADR as a significant instrument in
their repertoire for resolving disputes. By implementing these collaborative endeavors,
Bangladesh may fully harness the potential of Alternative Dispute Resolution (ADR) to

enhance the efficiency, impartiality, and efficacy of its legal framework, eventually catering

to the requirements of its diverse populace and guaranteeing equitable availability of justice

for everyone.
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