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ABSTRACT 

The notion of family has been a significant factor in shaping this civilization since ancient times. 

The right to enter into matrimony and form a family has long been seen as an inherent and 

essential entitlement of every individual. Human rights legislation affirms the inherent 

entitlement of every individual to enter into matrimony and establish a household. The institution 

of family has been widely recognised as the essential unit of social relationships in societies 

throughout. When two individuals enter into a marital union, a new family is formed, which 

becomes fully established through the birth of offspring. Regrettably, the natural distribution of 

the ability to conceive a child is not uniform. Infertility refers to the medical condition of being 

unable to conceive a child. The juxtaposition of a child's ability to establish a family with the 

inability to conceive offspring presents a challenging predicament for the married pair. The 

societal expectation for couples to procreate might occasionally result in the dissolution of their 

marriage and expose them to social disapproval. 

The field of obstetrics and gynecology has witnessed significant scientific and technical 

progress, leading to the emergence of surrogacy as a feasible option for individuals of all genders 

to achieve parenthood. Nevertheless, the journey towards actualization remains riddled with 

legal and ethical quandaries. This essay seeks to analyze the legal intricacies associated with the 

implementation of the Surrogacy Act of 2021, taking into account the societal norms that control 

the current situation. This study examines various dimensions relevant to surrogacy, including 

eligibility criteria, health concerns, surrogate mother and child rights, financial burden, and 

compensation. The objective of this article is to draw attention to the aforementioned act and its 
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ramifications on marginalised sectors of society, with the intention of effecting positive 

transformations for these individuals. This assessment aims to propose feasible options 

implemented worldwide to address the identified shortcomings, thereby ensuring that the current 

legislation is fair and beneficial to all parties concerned. 

INTRODUCTION 

Infertility is an escalating healthcare issue that impacts both males and females. The occurrence 

of this condition can be attributed to a multitude of causes, including but not limited to age, 

genetics, lifestyle choices, and environmental influences. Due to the rising prevalence of 

infertility, there is a demand for alternative reproductive techniques to facilitate parenthood. 

Advancements in artificial reproductive methods have made surrogacy a viable option. 

Surrogacy has gained acceptance not only due to infertility but also because of shifts in society 

standards. In contemporary society, individuals of all genders acknowledge infertility as a 

healthcare issue, and the ability to become parents is no longer limited to heterosexual 

individuals.2 Progress in artificial reproductive techniques has made it possible for individuals of 

any gender to become parents, with surrogacy emerging as a feasible option.  

Surrogacy is the act of employing a woman's uterus to gestate a foetus until delivery, with the 

intention of having another person raise the child. The term "subrogate" is derived from the Latin 

word "subrogare", which means "to act in the place of" or "to serve as a substitute". According to 

American Law Reports, surrogacy is commonly defined as a contractual agreement in which a 

woman, either the biological mother or a surrogate, agrees to conceive a child through artificial 

insemination using the biological father's sperm. The woman then carries and gives birth to the 

child on behalf of the biological father, and relinquishes all parental rights after the child is 

born3.  

Surrogacy can be categorized into two types: altruistic and commercial. Altruistic surrogacy 

involves the surrogate without receiving any financial reward, in line with the true definition of 

                                                           
2 “Mother or nothing: the agony of infertility. Cui W. Bull World Health Organ. 2010;88:881–882. (Last visited 10th 

April 2024)” 
3 “Ministry of Law and Justice, Government of India. The Surrogacy (Regulation) Act. [ Apr; 2023 ]. 

2021. https://dhr.gov.in/document/acts-circulars/surrogacy-regulation-act-2021, (Last visited 10th April 2024)” 
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the term. Commercial surrogacy differs from compensated surrogacy in that it entails 

remunerating the surrogate for carrying the child, indicating a financial gain, whereas 

compensated surrogacy only entails reimbursing the surrogate for the expenses and lost income 

incurred.  

India permitted commercial surrogacy from 2002 to 2015. During the period of legalisation, the 

commercial surrogacy industry thrived due to the large number of disadvantaged women who 

were willing to rent their wombs in order to earn a reasonable income. Regrettably, middlemen 

took advantage of this requirement and established a connection between the hospital system and 

women, leading to the abuse of the latter. The estimated value of the annual turnover in the 

surrogacy sector in 2012 was approximately 2.5 billion USD. There is a lack of definitive data 

regarding the precise number of authenticated couples who actively pursued the services of 

surrogate mothers in India during this period of legalization. According to estimates, almost 50% 

of the roughly 25,000 surrogate children born in India annually are born for couples from 

Western countries4. There has been a significant increase in the number of cases of procreative 

medical tourism in recent years. India is a popular choice for surrogacy since it offers affordable 

and advanced assisted reproduction technologies5.  

As surrogacy became more widely accepted worldwide, some countries started developing 

specific legal frameworks to govern the practice. The legal complexities that arose were a result 

of the divergent objectives pursued by each country's framework. The regulations were extensive 

and diverse, regardless of their purpose, whether it be to encourage, oversee, or prohibit 

surrogacy. Surrogacy-friendly laws are in place in countries including the USA, Georgia, 

Ukraine, and Colombia, while Iceland, Germany, Sweden, Austria, and other countries have 

implemented stricter regulations. As a result, citizens in countries that have prohibited surrogacy 

sought to arrange it in other countries, leading to legal complications as conflicting laws came 

into play across several nations. Moreover, this legal dispute also sparked apprehensions over 

                                                           
4 “Marriner C. Booming surrogacy demand sparks exploitation fears. 
2012. https://www.smh.com.au/national/booming-surrogacy-demand-sparks-exploitation-fears-20120901-

25742.html, (Last visited 10th April 2024) 
5Medical tourism, surrogacy and the legal overtones - the Indian tale. Shankar 

DM. https://www.jstor.org/stable/43953689 J Indian Law Inst. 2014;56:62–77. ((Last visited 10th April 2024) 
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elusive travel. The surge in instances in India, along with a lack of regulation and international 

cooperation, led to unethical behavior and exploitation due to rising demand.  

The surrogate and the child were at risk of being exploited because of the significant financial 

inequality and the differences between those involved in commercial surrogacy. The police 

received multiple reports of surrogate moms being subjected to harassment over the period of 

2018-2019. In 2019, the exposure of surrogacy operations disguised as human rights exploitation 

led to arrests. This highlighted a pressing requirement for the acceleration of legislation to be 

implemented on surrogacy. The surging demand and unethical practices leading to the 

mistreatment of susceptible populations compelled the Indian government to respond and 

introduce the Surrogacy Regulation Bill of 2015. Simultaneously, there was a call for the 

establishment of guidelines to safeguard the rights of the commissioning parents.  

The matter was brought up in the Lok Sabha of the Indian Parliament when the government 

made a decision to prohibit commercial surrogacy in its response to question 100 on 4th 

December 2015. The Surrogacy (Regulation) Bill was formulated in 2016 and underwent several 

revisions before being approved by the Lok Sabha in 2018. The Rajya Sabha established a 

committee to deliberate on the Surrogacy (Regulation) Bill 2019, involving several stakeholders. 

As a result of the committee's discussions, several more revisions were made to the bill, 

ultimately resulting in its enactment into law on December 25, 2021. It was launched in 

conjunction with the Assisted Reproductive Technology (Regulation) Act, 2021, just one week 

before. The revised Surrogacy (Regulation) Act, 2021, became effective on January 25th, 2022. 

The revised legislation specifically allows for charitable surrogacy, so preventing individuals 

with financial resources from exploiting and manipulating the surrogacy opportunity. The 

legislation forbids the practice of commercial surrogacy, as well as the buying and selling of 

human gametes and embryos.  

SURROGACY: MEANING AND CONCEPT 

https://www.ijalr.in/
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The word "surrogacy" originates from the Latin word "surrogatus," which conveys the meaning 

of "substitute" or an individual who is assigned to operate in the place of another.6 The act of 

carrying and delivering a kid for the purpose of another individual is referred to as the process in 

Black's Law Dictionary.  

According to the Artificial Reproductive Technique (ART) Guidelines, surrogacy is a 

“arrangement in which a woman agrees to a pregnancy, achieved through assisted reproductive 

technology, in which neither of the gametes belong to her or her husband, with the intention of 

carrying it to term and handing over the child to the person or persons for whom she is acting as 

surrogate; and a ‘surrogate mother’ is a woman who agrees to have an embryo generated from 

the sperm of a man who is not her husband, and the oocyte for another woman implanted in her 

to carry the pregnancy to full term and deliver the child to its biological parents7. 

Surrogacy has been growing popularity all over the world, particularly in western countries 

where adoption is difficult to come by. This is despite the fact that it has been accompanied by a 

number of ethical and controversial difficulties. According to research, one in every six couples 

struggles with infertility at some point in their lives. While some people are able to overcome 

this circumstance with the use of medical therapies, others are unable to find any assistance. 

Surrogacy is a lifesaver for couples in which the woman has undergone a hysterectomy, 

experienced several miscarriages, or was born without a womb8. These are the examples of 

couples that could benefit from surrogacy.  

It is crucial to have a solid understanding of the concept of commissioning parent while one is 

gaining an understanding of surrogacy. In most cases, the term "commissioning parent" is used 

to refer to the individual or individuals for whom the child is to be carried. This term is also often 

referred to as "the intended parent." It is possible for the intended parents to be Indian, Non-

Resident Indians (NRIs), or Foreigners when they choose to choose surrogacy. Surrogacy is 

becoming an increasingly popular and well accepted procedure among childless couples in India. 

                                                           
6 “R.S. Sharma, Social, ethical, medical & legal aspects of surrogacy: an Indian scenario, 140 IJMR 13, (2014), 
Social, ethical, medical & legal aspects of surrogacy: an Indian scenario - PMC (nih.gov)” 
7 “The Assisted Reproductive Technologies (Regulation) Bill-2010, Indian Council of Medical Research (ICMR), 

Ministry of Health &Family Welfare, Govt. of India, pg. 4 (aa)”. 
8 “Irvi H. Thakkar, “Is Surrogate Motherhood Moral?” Cri LJ 88 (2011)” 
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The majority of these commissioning parents come from the upper echelons of society, which 

allows them to afford the enormous cost of surrogacy9.  

Surrogate Motherhood: In the process of surrogate motherhood, one woman acts as a surrogate 

mother, also known as a replacement mother, for another woman, who is frequently referred to 

as the intended mother. This woman is unable to produce viable eggs or bear a pregnancy to 

term. The process of surrogate motherhood can be carried out in a variety of different ways. The 

majority of the time, a process known as artificial insemination is undertaken in order to implant 

the sperm of the husband into the surrogate.10 Since this is the case, the surrogate mother is not 

only the biological mother of the child, but also the birth mother, also known as the gestational 

mother. The term "traditional surrogacy" is sometimes used to refer to this kind of surrogacy.  

Within the context of a more analytical frame of mind, the idea of "renting a uterus" may in fact 

be readily accepted with the reasoning that "at least the baby is made with our gametes, even 

though it is nourished in a rented body." With sisters, sisters-in-law and even mothers giving a 

hand or rather a uterus, it acquired higher acceptability (even if future implications arouse, it 

could be managed very simply and the helping hand of near and close relative may not be taken 

out after delivering the child). The process by which a woman, known as a surrogate mother, 

births a child for a couple who are unable to have children of their own. This is typically the case 

because the wife is either unable to carry a pregnancy to term or is infertile. This can be 

accomplished through artificial insemination (often with the sperm of the husband) or through 

the implantation of an embryo that was made through in vitro fertilization.11 Both of these 

methods are used to impregnate the surrogate. In most cases, the surrogate relinquishes all 

parental rights; nonetheless, this assumption has been called into question by the legal system.  

The following criteria must be considered in order to decide whether or not a woman is suitable 

for the role of surrogate mother. It is of the utmost importance to be aware of who is eligible to 

become a surrogate.  

                                                           
9 “Gail Dutton, A Matter of Trust: The Guide to Gestational Surrogacy 217 (1997)” 
10 Surrogate Motherhood, Available at: http://www.legal-dictionary.thefreedictionary.com/surrogate+motherhood 

(visited on 10.04.24). 
11 “Nandita Adhikari, “Surrogate Motherhood” Law and Medicine 167 (2012)”. 
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a. First and foremost, a surrogate needs to be in good health overall.  

b. There are no preexisting medical conditions that could present complications during 

pregnancy.  

c. She should not be overweight, heavy smoker, drinker, or substance abuser since she is 

not suited as a surrogate mother due to the related risk that is posed to both the lady 

becoming pregnant and the baby to be born.  

d. A surrogate mother must have previously given birth to at least one child and, ideally, 

should have also finished having children of her own.  

e. She ought to express her own consent to the fact.  

f. It is recommended if she is younger than 35 years old.  

g. On the other hand, becoming a surrogate mother is a task that is both emotionally and 

physically taxing. To put it another way, there ought to be support from a partner, family, 

or friends.  

h. Every aspect of the situation, including the medical, emotional, legal, and practical 

concerns, needs to be carefully considered12. The impact of any children already in 

existence, the possible surrogate mother's spouse, as well as the surrogate mother's family 

and friends, must also be taken into consideration.  

KINDS OF SURROGACIES  

Despite the fact that there are many different kinds of surrogacy, the following kinds are the ones 

that are necessary for the goal of investigating:  

 Altruistic Surrogacy  

This is the phrase that is used to characterize the circumstance in which there is no formal 

contract involved, nor is there any payment or fee made to the birth mother. The 

agreement is typically made between very close friends or members of the same family. 

Within the realm of altruistic surrogacy, the fundamental components consist of a 

surrogate mother bearing a child, the loss of her parental rights following the birth of the 

                                                           
12 Supra 6 
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child, and the payment of financial compensation by the biological parents13. The sole 

purpose of the surrogate's compensation is to compensate her for the suffering she has 

endured, which may include reimbursement of medical and other expenditures, or the 

surrogate may not receive any compensation at all. 

 Commercial Surrogacy  

On the other hand, commercial surrogacy entails the payment of a substantial amount of 

money to the surrogate as compensation for the service that she provides, in addition to 

any expenses that she may have incurred throughout her pregnancy. As a result, 

surrogacy is regarded as a business opportunity. It is a transaction that is similar to a 

business transaction, in which a fee is charged for the incubation service. This price is 

charged in consideration of the birth mother giving up the kid at birth. In addition to 

ancillary expenses, loss of wages, and other similar things, there are typically financial 

arrangements such as the ones described above. And frequently stipulates behaviour that 

the birth mother agrees to engage in (for example, attending testing, having an abortion if 

the baby is faulty, or refraining from smoking and drinking). The couple who is 

commissioning the birth mother and the birth mother are frequently strangers. On the 

other hand, many people believe that if the agreement is merely for the payment of 

expenses and earnings, rather than for the service and the surrender of custodial rights, 

then the agreement will be considered non-commercial.a 19 As a result of India's superior 

medical infrastructure, significant international demand, and ready availability of 

substandard surrogates, this medical process is approaching industry proportions in India, 

which is one of the countries in which it is legal. The emotionally sensitive and 

potentially insulting expressions "wombs for rent," "outsourced pregnancies," and "baby 

farms" are sometimes used to refer to commercial surrogacy14. These terms are 

sometimes used interchangeably.  

THE LEGISLATIVE FRAMEWORK ON SURROGACY IN INDIA 

                                                           
13 “Kush Kalra, “Surrogacy Arrangements; Legal and Social Issues” Journal of Law Teachers India 125 (2010)”. 
14 “J.P.S. Sirohi, Criminology and Penology 679 (2011)” 
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We shall analyse the contributions of different institutions, such as the Indian Council of Medical 

Research (ICMR), the Law Commission, and the Indian Legislature, in formulating the norms 

and legislation pertaining to surrogacy15:- 

The Indian Council for Medical Research  

The ICMR issued a declaration of particular principles for Assisted Reproductive Technologies 

involving Substitution in 2000, and the recommendations provided various safeguards for 

surrogates, including:  

i. Surrogacy must only be used when it is combined with legal adoption, if it is possible;  

ii. The assumption that a lady, who bears the kid and bring it to existence, is its natural 

mother should be debunked; 

iii. The proposed parents should be given first priority in adopting the child, includes a six-

week postpartum waiting period for the mother's approval; 

iv. Regardless of allowing appropriate payment of remuneration upon completion of the 

adoption, the substitution contract will be legitimate, depending upon the substitute's 

entitlement to keep the kid if she wants so; 

v. The genetic parents' sole option would be to file a custody claim based on the child's best 

interests; 

vi. Abortion for medical grounds under the abortion legislation should be the substitute's 

inalienable right, and in such case, the adoptive parents have no entitlement to the money 

previously spent;  

The Secretary of Family Welfare unveiled the preliminary regulations for Assisted Reproductive 

Technology (ART) facilities on September 4, 2002. A team, formed by the Indian Council of 

Medical Research (ICMR) and the National Academy of Medical Sciences in New Delhi, has 

developed a set of preliminary guidelines about substitution16.  

                                                           
15 “Ministry of health & finance Welfare (India), ―ART Clinics In India‖(September,2002”. 
16 “Indian Council of Medical Research, National Academy of Medical Sciences (India), National Guidelines for 

Accreditation, Supervision And Regulation of Art Clinics In India, New Delhi: Ministry of Health And Family 

Welfare, Government of India; 2005” 
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The Law Commission  

The Law Commission's 228th Report, published in August 2009, is crucial and should be 

examined. The Law Commission of India has put forward several significant recommendations 

on surrogacy: 

a. Substitution planning will continue to be governed by a contractual agreement between 

the parties, which will encompass all the prerequisites for obtaining the surrogate 

mother's consent to have a child, as well as the agreement of their spouse and other 

relatives. Nevertheless, this comprehension should not have a commercial orientation. 2. 

A surrogacy agreement should include provisions for financial assistance for the 

surrogate child in the event that the intended parents pass away before the child is born, 

or if the intended parents separate and neither party wishes to assume responsibility for 

the child. 3. Life insurance coverage for the surrogate mother must be included in every 

surrogacy agreement. 4. At least one of the potential parents should be a biological 

contributor, as the biological connection is the main source of love and affection between 

a child and its parents. Abortion matters should be exclusively governed and managed 

under the Medical Termination of Pregnancy Act 1971. 

Indian Legislature 

The Indian legislature refers to the legislative branch of the Indian government.  

Several surrogacy laws have been repeatedly introduced in the parliament. The following bills 

will be discussed in detail: 

 The Assisted Reproductive Technology (Regulation) Bill of 2008- According to 

feedback from multiple states, the national rules were not being properly implemented 

nationwide. In response, the Indian Council of Medical Research drafted the ART 

(Regulation) Bill in 2008. The law has undergone multiple revisions and is now known as 

the Assisted Reproductive Technology (Regulation) law of 2020. It was previously 

https://www.ijalr.in/


VOLUME 5 | ISSUE 2                     NOVEMBER 2024                            ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 

https://www.ijalr.in/ 

©2024 International Journal of Advanced Legal Research 

changed in 2013, 2014, and 201717. Outlined below are several crucial elements of the 

Assisted Reproductive Technology (Regulation) Bill, 200818:  

a) India promotes and supports the practice of women renting out their wombs, 

ensuring that all legal requirements are met. Procedural law does not validate the 

validity of the surrogacy process. If the parliament approves the Assisted 

Reproductive Technology (ART) Bill following extensive deliberation, the 'womb 

on loan' procedure will become both painless and lawful.  

b) Regarding surrogacy, a preexisting Bill legally enables individuals who identify 

as gay or single to exercise their right to have children via the use of surrogacy 

care.The term 'couple' denotes a pair of distinct individuals of different genders 

who cohabit and maintain a mutually satisfying sexual relationship. Upon 

fulfilling all of these criteria, the two homosexual individuals will publicly declare 

their relationship. The surrogate mother must be within the age range of 21 to 35 

in order to qualify as a surrogate mother. She will be restricted to a maximum of 

five live births. She has given birth to five children. Throughout her lifetime, her 

sixth oocyte donation might potentially be perceived as an unlawful act.  

c) Upon submission of an application for surrogacy, the child born as a result is 

legally recognised as the applicant's kid. When an unmarried couple adopts a 

child that was delivered through surrogacy, the child legally becomes their own 

with the agreement of both parents. The suggested pair would evaluate the total 

replacement costs incurred during the conception or pregnancy time and provide 

her with all the necessary financial resources indicated or required. It is often 

advantageous for the prospective spouse and the surrogate mother to reach a 

mutual agreement.  

d) The prospective biological parents should agree to accept the surrogate child.  

e) The legal prohibition of the selling of human embryos or any other constituent of 

the human body is necessary.  

                                                           
17 “Surrogate Motherhood -Ethical or Commercial, Dr. Ranjana Kumari, Director Centre for Social Research 

Available at https://wcd.nic.in/sites/default/files/final%20report.pdf. (Visited on 6.04.24)”. 
18 Supra 12 
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f) The child conceived by Assisted Reproductive Technology (ART) shall be 

acknowledged as legally and validly belonging to the couple involved.  

 The Surrogacy (Regulation) Bill of 2016- J. P. Nadda, the Minister for Health and 

Family Welfare, presented the Surrogacy (Regulations) Bill, 2016 in the Lok Sabha on 

November 21, 2016.  

The bill encompasses several prominent features19:  

a. Substitution, as legally defined, is the process in which a woman carries a baby 

for another couple and subsequently relinquishes custody of the child to them 

after birth. Bill prohibits the use of trade substitutes and mandates the use of 

substitutes for altruistic purposes. Altruistic replacement does not necessitate any 

further financial remuneration for the surrogate mother, save from covering her 

health and insurance expenses during the pregnancy period.  

b. Marketable substitution involves the use of substitutes and the implementation of 

procedures to generate monetary benefit or compensation, either in the form of 

cash or other types of payment, in addition to covering necessary medical and 

insurance expenses. 

c. The competent authority should give an Essentiality Certificate and a Certificate 

of Entitlement to the intending spouses.  

d. A declaration from a District Medical Board confirming the infertility of one or 

both parties in the partnership. The law does not include a definition for the term 

"near relative". The bill specifies the following major crimes:  

i. engaging in commercial replacement,  

ii. abusing the surrogate mother, 

iii. neglecting, seeking for, or rejecting a surrogate child, and  

iv. Importing or exporting human embryos or gametes. 

 The Surrogacy (Regulation) Bill, 2019- The Union Cabinet introduced the Surrogacy 

(Regulation) Bill, 2019 in the Lok Sabha on July 15 2019,20 with the objective of 

encouraging altruistic surrogacy in India:- 

                                                           
19 “The new surrogacy bill will stop exploitation of women”, Hindustan Times, August 25, 2016 Available on 

https://www.hindustantimes.com/editorials/the-new-surrogacy-bill-will-stop-exploitation-ofwomen-and-make-way-

for-ethical-practices/story-zefLgh17lJpfjg8T8zv1QM.html (visited on 14.09.2023)”. 
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The Surrogacy Bill, 2019, specifies in section 4(ii) that surrogacy can only be approved 

for non-commercial purposes21.  

a. Solely for the sake of benevolence  

b. Prohibited from engaging in the sale, trafficking, or any form of exploitation of 

children. 

c. For couples experiencing chronic infertility 

d. Any other stipulations as delineated by rules. It establishes principles for 

replacements. The surrogate should be a lady between the ages of 25 and 35, who 

is a close relative of the intended parents and has at least one biological kid of her 

own. The ideal candidate should possess both physical and mental stability and 

have no prior experience as a surrogate. The surrogate is unable to provide her 

eggs. 

e. This legislation grants temporary legal status to Indian couples who have been 

married for at least five years and have proven infertility. The eligibility criteria 

include wives aged between 23 and 50, and husbands aged between 26 and 55. 

The intended pair, whether biological, adoptive, or surrogate, must receive an 

Essentiality and Eligibility Certificate from the appropriate state or central 

government office, as there are no surviving children. The concept of substitution 

has gained popularity, with numerous celebrities choosing to embrace it. The 

boards will establish and oversee the code of ethics for the surrogacy clinic, 

allowing the surrogate mother to decline the agreement prior to the embryo 

transfer. She is legally permitted to undergo abortion through written permission 

granted by relevant authorities in accordance with the Medical Termination of 

Pregnancy Act of 1971.  

f. The penalty22 for anyone involved in commercial substitution, misuse of the 

substitute, or abusing the surrogate child or misusing gametes/embryos for 

                                                                                                                                                                                           
20 “Manali Singh, ―Surrogacy in India and its Legal Aspects‖, Pen Acclaims, Vol. 10, page no.1-17, (May,2020)”. 
21 “RSTV: IN DEPTH- NEW SURROGACY BILL, INSIGHTS ON INDIA (AUGUST 5, 2019), Available at 

https://www.insightsonindia.com/2019/08/05/rstv-in-depth-new-surrogacy-bill/ (visited on 13.09.2023)”. 
22 Surrogacy (Regulation) Bill, 2019, Section 36 
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surrogacy can include a fine of up to 10 lakh rupees and imprisonment for up to 

10 years.  

 The Surrogacy (Regulation) Act, 2021 

a. It permits only altruistic surrogacy while prohibiting commercial surrogacy. 

b. The couple must also acquire the certificate of essentiality and a certificate of 

eligibility from the relevant authority. 

c. The Act only allows for gestational surrogacy, which means that the biological 

connection between the child and the surrogate mother is severed.  

d. An "intending couple" is a married couple in India who are unable to have 

children, according to the Act (the age of the woman must be between 23 and 50 

years old, and the age of the man must be between 26 and 55 years old). In order 

to obtain a certificate of eligibility for surrogacy (whether it be biological, 

adopted, or surrogate), the couple must not have any children who are still alive. 

If their surviving child has an impairment, whether it be mental or physical, or if 

the child has a condition that poses a substantial risk of death, then this clause 

would not apply to them. This is the sole case in which it would not apply. 

Through the use of altruistic surrogacy, the Act also makes it possible for Indian 

widows, divorcees, and married couples of Indian descent who are now residing 

outside of India to become parents. "Intending woman" is a term used to describe 

a woman who is between the ages of 35 and 45 and is an Indian widow or 

divorcee who intends to get pregnant through surrogacy. 

e. In accordance with the Act, the prerequisites for surrogacy 

Therefore, in accordance with the Act, the only cases that would be eligible for 

the use of surrogacy procedures when there is a medical indication would be those 

that fulfil the following scenarios. When the following conditions are met, the 

District Medical Board is required to give this indication certificate in favour of 

the commissioning party:  

i. The intended parents are of Indian descent. 

ii. The mother was either a divorcee or a widow when she gave birth to the 

child. c) The surrogacy is meant to be used for charity reasons. 
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iii. The purpose of this action is not to garner monetary benefit  

f. Threats to the ethical, social, and legal frameworks are posed by the Surrogacy 

Regulation Act of 2021. Critical observations are offered on the ethos of Indian 

society, including the ramifications of coercion and attitudes on death. 

RESPONSE OF THE JUDICIARY TO SURROGACY IN INDIA  

It is not possible to find any legislation in India that addresses the delicate matter of surrogate 

motherhood. When it comes to surrogacy, India, which is a country that possesses a vast amount 

of cultural tradition, has not been able to keep up with the rapidly changing landscape. India, a 

country that is sometimes referred to as a "Surrogacy Hub," does not yet have an organised 

framework for surrogate motherhood, which is also one of the most lucrative companies 

operating in the country. 

In the landmark case Baby Manji Yamada vs. Union of India23, a Japanese couple, Dr. Ikufumi 

Yamada and his wife, wanted to have a child and entered into a surrogacy contract with an 

Indian woman in Anand, a city in the state of Gujarat that was the first place in the world where 

this procedure was first implemented. As a result of the wife's unwillingness to accept the child, 

the couple experienced disagreements in their marriage. In spite of the fact that the surrogate 

mother had also abandoned her, the biological father continued to insist on gaining custody of 

the child. Because there were no regulations that were crystal clear regarding surrogacy24, the 

future of the child was uncertain.  

The issue on the commercialization of surrogate motherhood in India has been reopened as a 

result of the Supreme Court's decision to recognise surrogacy as a legitimate practice and to 

compare it to an industry. Exploitation of women, abuse of their reproductive organs, lack of 

choice making capacity, and undue pressure on women to earn money in a patriarchal society are 

some of the issues that have been brought to light as a result of the linking of surrogacy with 

other forms of outsourcing businesses and the identification of factors such as "excellent medical 

infrastructure, high international demand, and ready availability of poor surrogates." The 

                                                           
23 AIR 2009 SC 84. 
24 “India Born Surrogate Baby to Unite with Dad” The Tribune, November 4, 2008. 

https://www.ijalr.in/


VOLUME 5 | ISSUE 2                     NOVEMBER 2024                            ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at ijalr.editorial@gmail.com 

https://www.ijalr.in/ 

©2024 International Journal of Advanced Legal Research 

Supreme Court made the observation that "commercial surrogacy reaching industry proportions 

is sometimes referred to by the emotionally charged and potentially offensive terms 'wombs for 

rent,' 'outsourced pregnancies,' or 'baby farms." These names are used to refer to businesses that 

provide surrogacy services. The fact that there is no Indian law that outlaws surrogacy suggests 

that it is believed to be legitimate. On the other hand, as a rebuttal, there is no statute that allows 

for surrogacy. A new rent-a-womb law is about to be introduced, however, as India is going to be 

the only country in the world to legalise commercial surrogacy25. This is due to the fact that the 

legal landscape is undergoing a transformation.  

In the case of Jan Balaz vs. Union of India26, the Gujarat High Court granted Indian citizenship 

to two twin children who were fathered by a German national through the process of 

compensated surrogacy in the Anand district. The court made the following observation: "We are 

primarily concerned with the rights of two new born, innocent babies, which is a significant 

amount more than the rights of the biological parents, the surrogate mother, or the parent who 

donated the ova."  

There is also a significant amount of focus placed on the emotional and legal tie that the babies 

have with the surrogate mother and the donor of the eggs.  

Recently, in the case of H Siddaraju and others v. Union of India and others27, the Karnataka 

High court developed a triple test theory to allow a couple to undergo the process of surrogacy, 

which would have otherwise been prohibited to them due to the fact that the husband, who was 

57 years old at the time, had exceeded the age eligibility criteria that were established by the 

Surrogacy (Regulation) Act, 2021. What has evolved into the triple test is as follows: The 

following is an example of the triple test that the court implemented:  

i. Genetic Test: The court had requested that the spouse submit to a genetic test in order to 

determine the health of the sperm. This was done in order to guarantee that the kid would 

not be born with any abnormalities or disorders.  

                                                           
25 “Revealed: How More and More Britons are Paying Indian Women to Become Surrogate Mothers” The 

Telegraph, May 26, 2012. 
26 2010 (2) ALL MR (Journal) 14. 
27 2023 LiveLaw (Kar) 162 
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ii. Secondly, the couple must be physically capable of caring for the child in order to pass 

the physical test. In order to ensure that the couple is able to properly care for the child, it 

is necessary to take into account their physical capabilities.  

iii. Economic Test: The couple that want to have a child must be financially stable and 

should not put the child in a vulnerable financial position from the moment it is born.  

THE LGBTQIA+ COMMUNITY AND THE PRACTICE OF SURROGACY  

A prohibition on the use of altruistic surrogacy by homosexual couples is included in the 2021 

Act. Not only does it contribute to a heteronormative household dynamic, but it also assumes 

that women do not have the ability to make their own decisions, which is how it contributes to a 

stereotypical vision of a family. When it comes to the holistic development of a kid, Indian law, 

societal standards, and religious teaching all state that both parents must be of different sexes in 

order to ensure the child's complete growth. In contrast to this way of thinking, the hypocrisy in 

this concept is based on the fact that it supports the use of assisted reproductive technology 

(ART) services by women who have been widowed or divorced. This constitutes discrimination 

and hinders members of the LGBTQIA+ community from being able to participate in 

surrogacy28. 

An interesting point to consider is that it is still possible to assert that the Act is in accordance 

with the Universal Declaration of Human Rights, which was adopted in 1948 and accepted by 

India. According to Article 16.1 of the Declaration, "men and women of full age without any 

restriction due to race, ethnicity, or religion have the right to marry and have a family." This 

right extends to marrying and having children.29 With this in mind, the Indian judiciary considers 

the right to procreate to be an essential component of the legal system. For example, in the case 

of B. K. Parthasarthi v. Government of Andhra Pradesh30, the Andhra Pradesh High Court 

acknowledged that the freedom to reproduce is really a part of the civil rights, and it declared 

that "the right to reproductive autonomy" is included within the term "right to privacy."  

 

                                                           
28 “Shambharkar MB: a critical analysis of the Surrogacy (Regulation) Bill. [ Apr; 2023 ];et 
al. https://lawwallet.in/a-critical-analysis-of-the-surrogacy-regulation-bill-2020/ 2020”.  
29 “United Nations General Assembly. 217 A (III). Universal Declaration of Human Rights - International Bill of 

Human Rights. [ Jul; 2022 ]. 1948. http://www.un-documents.net/a3r217a.htm, (Last visited 6th April)” 
30.”K. Parthasarathi vs Government of A.P. & Ors. 2000 (1) ALD 199, 1999 (5) ALT 715” 
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Within the context of the case of Navtej Singh Johar v. The Union of India31, the Supreme Court 

of India reached a majority decision that Section 377 violated the Constitution of India. The 

learned judges who are presiding over this case have declared that it is a violation of the 

fundamental rights to equality, freedom of speech, the right to choice, and the right to dignity to 

"attack" the LGBTQIA+ group on the basis of their sexual orientation. Additionally, it was 

guaranteed that members of the LGBTQIA+ community would be entitled to equal legal rights 

and would be treated equally in society without being subjected to any sense of shame.  

A significant number of gay couples from Spain and Israel were able to successfully start 

families by utilising surrogate arrangements in India32. The evidence presented here 

demonstrates that parenting a child of the same gender is equivalent to parenting a child of a 

heterosexually married couple. There has been a significant increase in the number of single 

homosexual men or gay couples, as well as single lesbian females or lesbian couples, who have 

chosen to become parents in Mexico or the United States. This is a direct result of the effective 

prohibition on surrogacy in the region. Despite the fact that the decriminalisation of 

homosexuality was a step in the right direction, revolutionary constitutionalism and the 

incorporation of sexual orientation into public policy still have a long way to go. It is still the 

case that members of the LGBTQIA+ community are subjected to discrimination and denied 

fundamental civil rights, despite the fact that Article 377 was repealed. It was in the landmark 

case of National Legal Services Authority v. Union of India33 that the Supreme Court of India 

acknowledged transgender individuals as belonging to a third gender. The 2021 Act does not in 

any way address the issue of providing individuals who belong to the third gender with equal 

rights.  

By decriminalising Section 377 in accordance with Articles 14, 19, and 21, it is therefore safe to 

infer that the courts have supported bodily and sexual autonomy. This conclusion may be 

reasonably drawn from the legal precedents that have been discussed previously. The fact that 

the same regulation has not been enacted to allow members of the LGBTQIA+ community to 

become parents through surrogacy is a disappointing omission.  

                                                           
31 “Navtej Singh Johar & Ors. v. Union of India. Writ Petition (Criminal) No. 76 of 2016”.  
32 “Procreative consciousness in a global market: gay men's paths to surrogacy in the USA. Smietana M. Reprod 

Biomed Soc Online. 2018;7:101–111”. 
33 “National Legal Ser Authority v. Union of India & Ors. Writ Petition (Civil) No. 400 of 2012”. 
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CONCLUSION 

At the institution of marriage, the production of offspring is considered to be one of the most 

important prerequisites. The pleasure of having a womb and the ability to create a child is a 

blessing that is bestowed upon women. The act of giving birth to a child is a cause for 

celebration in our nation. It is also important to note that in our nation, women are only 

considered to be wives if they have children. It is important to note that this privilege is not 

accessible to all women, and there are some women who are unable to commemorate this 

occasion since neither of their spouses is present. There are a variety of approaches that can be 

used in order to accomplish the objective of having children. IVF and even surrogacy are 

examples of such treatments.  

The practice of surrogacy has been increasingly popular over the years, and a great number of 

couples have utilized it as a means of completing their family. However, the problems that are 

associated with it are never-ending because there are a great number of questions that have not 

yet been solved. Even though now we have an Act on Surrogacy but the Act suffers from serious 

lacunaes such as firstly, the Act does not provides the benefit of surrogacy to the LGBTQ+ 

couples thereby violating their rights under Art. 14 and 21 of the constitution, secondly Section 

2(s) of the Surrogacy (Regulation) Act 2021 does not take into consideration the unmarried 

woman who aims to opt for surrogacy, thirdly even though altruistic surrogacy is permitted but at 

the same time finding a surrogate mother is a challenge in itself, fourthly the Act aims to ban 

commercial surrogacy rather than regulating it, fifth the Act permits only Indian citizens to go 

for surrogacy and does not allow the foreigners and NRI’s to opt for same and lastly surrogacy as 

a concept still has number of societal stigma. 

As a result, it is recommended that whenever a bill is enacted, a comprehensive and in-depth 

discussion should be held on the provision that is meant to be included, rather than passing the 

bill in a hasty manner. Also, since the Act established still suffers from the deficiency there is a 

need that the Act be revised and incorporate the surrogacy as a right to LGBTQ+ couples, 

unmarried woman, unmarried and single men and couples of live in relationship. Additionally, 

the parliament is obligated to design measures that either address or clarify the problems that 

were considered earlier.  
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