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ABSTRACT:

In Islamic law, the Right of Pre-Emptionalso referred to as "shufa"is a novel legal idea that
gives some people the first opportunity to buy property before it is sold to others. Within the
context of Islamic jurisprudence, this principle seeks to preserve economic justice, familiar
peace, and social harmony. Shufaconnects property rights with the larger ethical and social
ideals ingrained in Muslim legal traditions, emphasising the value of communal well-being
and fair resource allocation. Shufa signifies conjunction, here refers to the right of the ousex
of property that is adjacent to another property and in conjunction with it, “Haq” signifies

right. Thus “Haqg-Shufa” indicates a right to obtain the property adjacent to his own property

from a new class of buyer.’Examining the nuances of this right prioritizes the values of

justice and societal cohesion while providing insight into the complex systems that control

property transactions.
INTRODUCTION:

The right of pre-exemption law is said to have its origin from the sayings of prophet.
According to the reports of prophet shufa means, “A neighbour of a house has a superior right
to the house and the neighbour of lands has superior right to those lands, and in case if he is
absent then seller has to wait for his homecoming.”In GovindDayal vs Inaytullah(1885) 7
All 775case, Sir Mahmood J attempted to define pre-emption as, “a right of the owner of the
immovable property to remain in possession of the immovable property in order to obtain

title to the other immovable property in the lieu of purchaser, not his own, on such terms as
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those on which such latter immovable property is sold to another person.”® Mulla defines pre-

emption as, “the right of shufa or pre-emption is a right where the immovable property owner

has right to obtainthe seller’s property which has been sold to a stranger.”

Various types of people with the right of pre-exemption have been proposed by Muslim

jurists. According to Hanafi law, [a person can fall into any of one of three categories:

) Co-owner in the sold property(Shafi-i-Sharik)
i) Participant in the property’s amenities and outbuildings(Shafi-i-Khalit)

iii) Neighbour with adjacent immovable property(Shafi-i-Jar).]®

Pre-exemption is only allowed by Shia law for co-owners of an undivided property, and
only then if there are two of them. Only among co-sharers is where pre-exemption
recognized by Shafi law. Pre-exemption based on vicinage or involvement in appendages is

not recognized by either Shafi and Shia law.
ORIGIN AND DEVELOPMENT:

In Digamber Singh v. Ahmad Khan(1914) 42 1A 10, Sir John Edge has provided with the
following statement about the history of pre-emption in India: " India had its own origin in
the Mohammedan law as to right of shufa, and was apparently unknown in India before the
time of the Mughal rulers” this is how the Privy Council expressed opinion on origin of right
of pre-emption in India.” Over time, pre-emption customs were either cultivated or embraced
by rural people. The Mohammedan law of pre-emption was generally accepted or adhered to
by the sharers in a village, and in these situations, the hamlet's customs reflect the
Mohammedan law of pre-exemption.In other situations, every village community has a pre-
emption custom that is unique to the village in terms of its occurrences and provisions, and it
varies from the Mohammedan law of pre-emption. Pre-emption customs were probably
present in every situation. The outcome of a deal reached by the village's stockholders, and
may have been both in settlements that were initially established in current times and in eras
gone by. Rights of prior-exemption have been granted by Acts of the Indian Legislature in

certain provinces. Pre-emption rights have additionally been established through a contract
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amongst a village's sharers. However, the goal in every situation is to keep outsiders from
joining the village as sharers as much as feasible. When pre-emption rights exist, they are
valuable rights, and when they are based on a contract or a custom, respectively, the contract
or the custom, as applicable, must be proven if it is contested. The majority of jurists declares
that before Islam, Arab tribes' customary practice of pre-emption was incredibly ambiguous.
The Prophet alone upholds it (Peace Be upon Him).It is therefore impossible to claim that
Islam invented the right to use pre-emptive strike. Before the Arab Islamic era, pre-emptive
rights were supreme and they opposed the selling of homes and land.® Pre-emption is a legal
doctrine that has its roots in Islamic law and was unknown in India prior to the establishment
of Mughal power. This is applied to both Muslims and Hindus as a basic land law. Later, the

British used it for Muslims as well as for justice, fairness, and conscience.®

NATURE OF RIGHT OF PRE-EMPTION:

The owner's peaceful enjoyment of their immovable property forms the basis of their pre-
emptive right. The claimant has the right to use this right against anyone who buys property
next to theirs. It makes no difference who the purchaser is if it is proven that the claimant, or
the pre-emptor, is the owner of this right. As a result, one may say that there has been some
judicial debate on the pre-emption right. In the past, some courts decided that the claimant's
personal right to pre-emption applied. There was an opposing viewpoint that said it was a
proprietary right, or incident of property.The Supreme Court has since settled the dispute,

ruling in Bhoop v. Matadin BhardwajAIR (1991) S.C. 373,case that a right of pre-emption is

solely a personal right.® However, due to their academic significance, these two opposing

viewpoints are listed below.
1) Personal Rights:

According to rulings of the High Courts in Bombay and Calcutta, the pre-emptor's right to
pre-emption is a personal one. According to these High Court rulings, it is just a right of
repurchase from the vendee, who is regarded as the complete owner up until the point at
which the pre-emption right is used. The right only materialises after the vendee has gained
full ownership of the adjacent property, or after the transaction is finalised. It is a personal

right as a result against the owner of another piece of property. In a similar vein, the Bombay

8 Hadis Sahih Muslim Vol 5 Page 570.
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High Court had previously determined that the right was an option exercised by a Muslim
owner following the completion of a sale by the owner of another property, rather than an
incident involving property. Hamedmiya v. Benjamin AIR (1929) Bom. 206,and in a
subsequent case, DashrathlalChhaganlal v. Bai Dhondubai (1940) 43 Bom. L.R., the court
modified its mind and determined that it is a proprietary right.

2) Proprietary Rights:

The court found that the existence of a right of pre-emption results from a property's
proximity to its neighbourhood. The mere fact that someone bought that property does not
mean it exists. The Court further noted that a legal servitude is created by the pre-emption
right, which extends with the land. It was decided that this meant that even if the buyer of the
neighbouring property happened to be Hindu, the right could still be asserted because it
wasn't a personal right. Several High Courts also adopted the same logic. According to
rulings by the High Courts of Madhya Pradesh and Patna, the right of pre-emption is a

property right that belongs to the land and is annexed to it.

Nevertheless, the dispute has finally been settled. It is established law that the right of pre-
emption is only a personal one. The Supreme Court had in earlier upheld the decision in
Gobind Dayal that the right is proprietary rather than personal in Bishan Singh v. Khazan
Singh1958 AIR 838. However, the Supreme Court later ruled in Bhoop v. Matadin
BhardwajAIR (1991) S.C. 373, that the prerogative to pre-exempt is solely a personal one.

The Apex Court states that although this privilege may be based on a statute, custom, or

private law, its only goal is to keep an undesirable outsider out of the community.

CONSTITUTIONAL VALIDITY OF THE PRE-EMPTION RIGHT:

Prior to the 44th Constitutional Amendment Act of 1978, the basic right guaranteed by Article
19(1)(f) and Article 31 of the Constitution-the ability to own and dispose of propertywas
infringed upon by the pre-emption statute. However, following the aforementioned revision,
both articles were removed from Part 11l of the Indian Constitution, and as a result, Article
300A now protects them as constitutional rights. Prior to this amendment, the Supreme Court
ruled in a number of decisions that the legislative pre-emption provision based on vicinage

was unconstitutional.

The Supreme Court had the opportunity to decide on the legitimacy of pre-emption in 1962 in
Bhau Ram vs. BajiNathAIR 1962 SC 1476casein which the Court ruled that the pre-
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emption law based on vicinage is unconstitutional.Five Constitutional Judges Bench gave
varying opinions in this regard based on different State laws. They contend that these values
of fairness, equity, and moral rectitude are incompatible with the prerogative right of pre-
emption. They think that a few affluent classes possess land, enabling them to bar strangers
from entering specific areas, fraternities or social groupings. It might be helpful with regard
to real estate in your neighbourhood.In this sense, we work to keep the constitutional scheme
in balance.

A similar ruling by the Supreme Court later held that the customary act of pre-emption by
vicinage is unlawful in another case Sant Ram vs. Labh SinghAIR 1965 SC 314.The same
stance has been taken and applied to claims made on the basis of neighbourhood customs and
held that "It is not necessary to delve whether it is the outcome of customary or contract or

statutory lawto find outgenesis of the pre-emptionright.!! The statutory law involved Bhau

Ram’s case, and it was decided that the pre-emption law grounded on the neighbouring area
was invalid. The explanations specified by this court for invalidating statutory laws also
apply to custom.” This shed into light of the 44th amendment in 1978 caused the entire
debate over constitutionality to change, and it is now important to use previous statutes with
caution. It only made the right to property a constitutional one rather than a fundamental
right. Still, the legal analysis of pre-emption’s legitimacy continues to be excessive. Since the
right to own property was guaranteed by the constitution, its propriety was examined in
accordance with articles 14 & 15.Pre-exemption rights are only exercisable for the first time
when the cause for them emerges, according to the ruling in Raghunath (D) by Lrs. Vs.
Radha MohanAIR 2020 SC 5026.1t is not an unrestricted right to come to that individual at all
if that person decides it is not worth it at that moment then it will not to be available to

individual at all times to that individual.

COMPARISON OF PRE-EMPTION UNDER SUNNI AND SHIA LAW:

e Under Sunni law there are three categories of pre-emptor i.e., co-sharer, participants
of immunities and appendages, owner of adjoining property while Shia law
recognizes only one category of pre-emptor i.e., co-sharer of property.

Under Sunni law indivisible property are subject to pre-empted but under Shia law it

is not possible only divisible property are subject to pre-emption.
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Under Sunni law the suit of pre-emption comes to an end while in Shia law the heir
may go further with the suit of pre-emption.

Under Sunni law the pre-emptor may qualify to reduction of price from the vendor
after the accomplishment of contract but this is not possible under Shia law.

The co-sharers also have the right to pre-empt under Shia law, but only in cases where
their number does not exceed two. Any one co-sharer who has more than two co-

sharers does not have the right.

If there are two co-sharers, they can only pre-empt in proportion to their individual
shares, according to Shia law. Their pre-emption right is concurrent but

not equal in scope
CLASSIFICATION OF PRE-EMPTORS:

Muslim jurists have categorized the person following under pre-emptor under the following

three classification:
)] Co-owner in the sold property (Shafi-i-Sharik):

A co-sharer is an individual who previously inherited an undivided share of immovable
property from a common ancestor. A co-sharer by inheritance may assert a claim to the
entitlement pre-emption preference over all other classes of pre-emptors. Since co-sharers

have common blood links, they are given preference over any other pre-emptor categories.

i) Participant in the property’s appendages and immunities (Shafi-i-
Khalit):

A person who has the right to go through the land or property is referred to as a participant in
immunities and appendages.®® A participant in appendages and immunities has the right to

assert their pre-emption privilege.
A person may be authorised to this right in any of the following ways:

a) as the owner of a dominant heritage;

b) as the owner of a servant's heritage; or

12 Abbas Ali vs. Maya Ram, (1888) 12 All 229: Hussain Baksh vs. MahfuzulHag, AIR 1925 All 559.
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C) as the owner of dominant heritage in relation to a third party's property through the

sale of the pre-emptor's property.
iii)  Neighbour with adjacent immovable property (Shafi-i-Jar):

An individual who owns contiguous property and is not a co-sharer or participant in
immunities & appendages is also entitled to the pre-emption right. An owner of adjacent land
may acquire a property closer to the contested land by acquisition. The right of pre-emption

may also be asserted by the owner of adjacent land.

WHEN THE RIGHT OF PRE-EMPTION ARISE:

Pre-exemption rights only emerge in the event of a sale and only after such sale is finalised.
It doesn't occur when real estate is transferred without payment, such in a gift. However, as it
is regarded as a consideration transfer, the transfer of property in lieu of mahr is susceptible

to pre-exemption. As a result, we consider the two independently as follows:
1) Right emerges only in the event of a sale:

"The right to assert this right becomes effective only after a legally authorised sale of the

property was put to question.'* It is never appropriate to desire to sell as justification for a

right claim. Such a sale needs to be genuine and entail exchange.Nevertheless, it excludes
inheritance, gifting, Sadaga waqf, and bequests of perpetual leases, in which instance a right

cannot be asserted.®
2) The right emerge only after the sale is finished:

Following the completion of the sale, the opportunity to assert pre-emption emerges. The
question of when to deem the sale complete now emerges. A sale is considered final under
Muslim law when the vendor gives the buyer possession of the property and the buyer pays
the vendor the agreed-upon amount.lt is not required to execute an instrument of sale. A sale
of property valued at Rs. 100 or more must be completed by a registered instrument, per
Section 54 of the Transfer of Property Act, 1882. The criteria for determining when a sale
would be considered complete was once up for debate. The Allahabad High Court held that
even while the sale might not have been complete in accordance with the Transfer of

Property Act, the power of pre-emption would arise if it had been completed under Muslim

4https://www.primerus.com/article/pre-emption-right-lease-agreements.
15Arunshooken, Pre-Exemption Muslim Law.
For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/

©2024 International Journal of Advanced Legal Research



https://www.ijalr.in/
https://www.primerus.com/article/pre-emption-right-lease-agreements

VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340

law, meaning that the price had been paid and possession had been given. However, the High
Courts in Calcutta and Patna held that the pre-emption right does not exist until the

registration is made in Transfer of Property Act.

FORMALITIES OF PRE-EMPTION:
If someone doesn't follow the correct procedures and adhere to the formalities exactly, they
have no right to pre-exempt. These are referred to as the "Three Demands™ in formalities or

rituals.
First demand (Talab-i-Mowasibat):

Talab-i-Mowasibat, which translates as "Demand of Jumping,” indicates that a decision
needs to be made right now. On hearing that the sale has been completed, the first demand
must be made right away.All pre-emptor classes are required to make their demands
promptly, which means that pre-emptors from lower classes should not wait to exercise their
rights until pre-emptors from higher classes give up their rights.As opposed to the second

demand, neither witnesses nor any specific form is required. "I have raised or proposing a

demand for the exercise of right of pre-emption"® is acceptable.

Second demand (Talab-i-Isshad):

Talab-i-ishhad refers to a demand made with the calling of witnesses. This is the second
demand, made after the first. The second demand is sometimes known as the confirmatory
demand since it is a repetition of the previous desire. To claim this rightas soon as
practicable the pre-emptor must indicate his intention to do so by making a second demand,
mentioning his previous demand.’’ It is essential and necessary. There are no specific
formats required. The following conditions must be met in order for the second demand to be

valid:

The second demand can only be made if the first demand was made legally earlier.
The second demand can only be made in the presence of a minimum of two witnesses
who have been specifically invited to testify to the second demand.

iii) The pre-emptor must state that this is his second time making the claim, having

previously made his initial demand.

16C.S.Tiwati vs R.P.Dubey (1949) 28 Pat 861.
https://www.lkouniv.ac.in/site/writereaddata/siteContent/202004061923053177rksingh _Law of Pre emption.

pdf.
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It's possible to combine the first two demands occasionally. When the First Demand occurs,
the pre-emptor may call witnesses in front of the vendor, buyer, or on the property to confirm
the First Demand, provided that witnesses are present to attest to this formality.Both
demands have their prerequisites met. But this is the only instance in which the first two

demands may legitimately be combined.
Third demand (Talab-i-Tamlik):

The pre-emptor may file a lawsuit if, after making the first two demands, he is unable to
obtain the desired outcome. Thus, in the event that the buyer sells the property to him, the
pre-emptor takes the place of the vendee and no additional formalities are needed. Butthe
pre-emptor must file a lawsuit if, following the first two demands, he is unable to repurchase
the property. Stated differently, the final and third phase involves pursuing legal action in a
court of law. Third Demand refers to the filing of a lawsuit for claiming this right. Another
name for this is "demand of possession."”If the property is corporeal, the lawsuit must be filed
within a year of the buyer gaining possession of it, or within a year of the sale document

being registered if it is incorporeal.*®

WHEN THE RIGHT OF PRE-EXEMPTION IS LOST:

Pre-exemption rights are forfeited/gone in the following situations:
)] By acquiescence/estoppel/forfeiture:

When the pre-emptor neglects to follow the required procedures, he or she makes three
demands. Additionally, there might be additional situations where pre-emptor acquiescence

is evident:

i. A pre-emptor may give up his claim by ceasing to assert it, or by acquiescing. A pre-
emptor may voluntarily renounce his claim by not making any demands once the pre-empted

property is sold, or he may voluntarily enforce his right by making demands.°

ii. The pre-emptor forfeits their right to assert the pre-emption when they reach a settlement

with the vendee.

BArticle 10 of Limitation Act, 1963.
19 Indira Bai vs. Nand Kishore, AIR 1991 SC 1055.
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iii. Once the pre-emptor acknowledges a sale made to a different party, the right is

forfeited.?
Nevertheless, the following situations will not imply consent, estoppel, or waiver:

I. Merely offering to buy the property at the sale price from the vendee in order to avoid

going to court does not constitute acquiescence.?

ii. No acquiescence will also be assumed if the pre-emptor did not make an offer to purchase
the property despite having prior knowledge of the sale or the fact that talks were

underway.?2
i) By death of the pre-emptor:

Pre-emption rights are also forfeited when a pre-emptor passes away following the fulfilment
of the first two requests but before to the filing of the lawsuit, or third demand. In this case,
the pre-emptor’s legal representatives are not permitted to bring the lawsuit. But in Shia and
Shafi law, the pre-emptor’s right does not vanish in the event of their death while thelawsuit

is pending.
iii) By misjoinder of plaintiffs:

The pre-emptor loses his or her right to pre-exempt as well if he or she joins as a co-plaintiff
with someone who isn't allowed to claim it. However, the right to pre-exempt will not be

forfeited if he files a lawsuit alongside another individual who might have filed for pre-

emption but chose not to do so because of his failure to make both demands.?

iv) By release:
If consideration is released to the pre-emptor, the pre-emptor forfeits his privilege.
V) Loss of right before final decree:

The pre-emptor would forfeit his right in the event that it is forfeited prior to the adoption of

the final decree. As a result, his rights must endure until the trial court issues a final decision.

Dhttps://www.lkouniv.ac.in/site/writereaddata/siteContent/202004061923053177rksingh_Law_of Pre_emption.
pdf.
21 Mohd. Uunus vs. Mohd. Yusuf, (1897) 19 All 334.
22 Askari vs. Rahmat Ullah, AIR 1926 All 548.
ZDwakara Singh vs. Sheo Shankar, AIR 1927 All 168.
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Vi) By statutory disability:

If the pre-emptor has a legislative inability to repurchase the pre-empted property, the pre-

emption right may be forfeited. A pre-emptor who would ordinarily be able to enforce the

right is unable to do so in this situation due to statutory infirmity.

CONCLUSION:

In a nutshell, the right of pre-emption is a unique privilege that gives an individual, such as a
neighbouring property holder, a preferential claim over adjacent property, effectively limiting
initial purchase applicants for outsiders. This right pertains to immovable property and may
be exercised during or after the sale. Exercising this privilege requires following a defined
procedure known as the "three demands.” However, the right of pre-emption can be waived
under certain situations, such as acquiescence, estoppel, statutory disability, death, or

voluntary release, emphasizing its conditional aspect in property transfers.
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