VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340

VOLUME 5 | ISSUE 2

INTERNATIONAL JOURNAL OF ADVANCED LEGAL RESEARCH

COMPARATIVE STUDY OF CONSTITUTIONAL HISTORY AND
IMPEACHMENT PROCESS OF PRESIDENT IN INDIA AND USA

- Manik Dev!
Abstract

This research paper undertakes a comparative study of the constitutional history and
impeachment processes for the President in India and the United States, examining their
colonial backgrounds, government structures, and accountability mechanisms. The colonial
experience of both nations—marked by British monarchical control—influenced their
present-day governance models, with India adopting a parliamentary system and the U.S. a
presidential one. The analysis begins with a historical examination of these distinct
trajectories, noting how America’s separation-of-powers doctrine contrasts with India’s more

integrated executive-legislative structure.

The paper then explores the role of the President in both nations, underscoring the broader
executive powers vested in the U.S. President compared to the largely ceremonial role of
India’s President. The impeachment processes further reflect this difference, with the U.S.
Constitution delineating explicit grounds—treason, bribery, and high crimes—while the
Indian Constitution broadly categorizes grounds as “violations of the Constitution.”
Additionally, the paper discusses procedural differences in initiating and adjudicating

impeachment, highlighting the U.S. process's reliance on the Jefferson Manual versus India’s

more detailed constitutional provisions. Ultimately, this study illuminates how each country’s

impeachment framework seeks to balance executive power with accountability, shaped by

historical and political contexts that prioritize stability and responsible governance.
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Introduction

President is head of the executive branch of the government. He is responsible for dealing
and entering into treaties, contracts on behalf of the state. Although President is a natural
person, his office is considered as a body corporate having perpetual succession. It means that
President is an office more than a person. The person holding that office is performing duties
in his capacity as a President and not in his personal capacity. However, unlike body
corporate there is no concept of corporate veil in case of President and he (the person) can
directly be held liable for his acts that are in violation of his duties and powers. Different
forms of governance have different procedures and ways to hold their respective President
Liable. There is England which is based on absolute immunity of its crown and then there are
other republican countries in which if the President does not do justice to his duties can be

impeached of his powers and seat.

There are two forms of governments that has been discussed in this paper one is Presidential
Form of Government and the other is Parliamentary form of government. Presidential in
context of USA and Parliamentary in relation to India. As the name suggests in Presidential
form of government, President is in direct control of its affairs and can be held liable for

wider range of functions, on the other hand in Parliamentary form of government President is

just a nominal head of the government and acts on the advice of his cabinet consisting of

Prime Minister and Council of Minister. USA and India’s political history is similar in the
sense that both were under tyrannical governance of British Colonisers. Britishers worked on
Monarchy system where all the power was concentrated in the hands of few self-proclaimed
noble men. The theory that they followed was that of ‘rex non potestpeccare’ which means
King can do no wrong. And because of this ideology kings and kingship has gotten away
with wrongful acts as they can’t be held legally responsible for any wrongful act committed
by them. Few Instances of wrongful acts can be mentioned to emphasise the point. In 1919,
Jallianwala Bagh Massacre, British Brigadier General Reginald Dyer ordered his troops to
fire on a cultural gathering in Amritsar, killing hundreds of unarmed men, women and
children. This act of brutality was defended by British Officials and authorities, with Dyer
facing no legal repercussions despite widespread outrage. In USA, British soldiers opened
fire in 1770 on a crowd of American colonists, Killing five people. The soldiers involved

were tried in colonial courts and not very surprisingly, most were acquitted or given minor
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sentences. It demonstrated how British military personnel were often shielded from full

accountability under colonial or British law.

The abuse of power by colonial rulers and doctrine of immunity did not only fuel the
retaliation against monarch but also gave rise to the desire for accountable governance in
modern democratic system. After gaining independence, both the US and India, along with
many other former colonies, instituted accountability measures for their heads of state, to
ensure that no leader could have unchecked power enjoyed by monarchs as they were keenly
aware of the dangers of absolute power. Therefore, now the state has evolved to Welfare
state. State has moved from divine law vesting sovereignty in individual person to
constitutional law vesting sovereignty in the people of the state. State in modern era works on
the principle of Rule of Law and does not only have rights but also have some duties towards
its citizens for which it can be held liable. Modern governance requires accountability and
transparency, especially when it comes to the actions of leaders and state officials.
Impeachment of President is an example of rejection of the English doctrine “King can do no
wrong” by subjecting the President to legal consequences of wrongful acts of treason,
misdemeanours, violation of constitution etc. President i.e. executive in this system can be
removed by legislature which is another leg of governance. Thus, legislature puts checks and
balances on the arbitrary Executive power. This paper discusses this leg of Doctrine of
Checks and Balances on Executive power by Legislature in two jurisdictions namely India
and USA and discusses the importance thereby. It starts out with historical background of
how these countries despite having similar history came out to be so different in political
ideologies and what are the factors that led to this current form of government in both these
countries. Then this paper outlines powers and duties that the President have in both these
countries which pivots conversation to Impeachment process of President in respective states
and its comparative analysis. The paper ends with conclusion and suggestion for a better

system of accountability.
Historical Background

In this section we will see how the political philosophy in each country came to be as it is

today. What are the factors that lead to Presidential form of government in the USA and

similarly what are the factors that lead to Parliamentary from of government in India. But

first, Presidential form of govt. is the system in which the President acts as both head of the
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state and the head of the government; the executive, legislative and judicial branches are
distinct and independent. Further, the president is elected directly by the people or through an
electoral college; members of executive branch i.e. (President and their Cabinet) do not sit in
the legislature. Thus, separation of power is central to the presidential form of govt. On the
other hand, in Parliamentary Govt. President is the head of the state and Prime-Minister is
usually head of the Government. Further, the members of executive are also part of
legislature thus, there is no clear separation of powers. President of the state is not directly

elected as in the case of presidential form of govt. legislature further elects him.

Although both India and USA were part of colonies and faced tyranny of British Rulers, both
countries interpreted this tyranny in a different way and their ways for getting out of the
British shackles were different. While USA have gone for form of public administration in
which separation of powers, Political Liberty, Fundamental Rights are exercised in a more
absolute manner. In India, concept of separation of powers, Liberty and Fundamental Rights
comes with an asterisk of limitations and qualifications. To understand why that is, we ought

to dive deep in the history of formation of governments in these countries.

Shaping American Ideals — Charles Montesquieu and John Locke

It is safe to say that US’s current system of governance is a result of its opposition to previous
governance system of Colonisers i.e. parliamentary system with a monarch as the head of the
state and a prime-minister as the head of the government. American Revolutionaries of the
time deeply distrusted centralized power as it creates tyranny and abuse of executive power.
In a system where there is no division of powers between executive and legislative, there will
be concentration of power and tyranny will prevail in that system as had been common under
monarchies. In America colonists felt that they were not properly represented in the British
Parliament, which only reflected the interests of a small minority of property owners. This
situation clashed with the principle that representation should be direct, leading the famous
phrase “no taxation without representation.” There are further references of heavy taxation
imposed by Britain, especially the Stamp Act and other taxes, which were levied without
proper representation of the colonists in Parliament. Parliament’s treatment of the colonies,
such as high taxes, no representation and neglect of common law principles like PNJ reduced

the powers of self-government and created a situation of tyranny in the country which led the

way for American Revolution in 1775. Revolution was justified as per John Locke.'
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Usually, a country after getting independence enjoys a honeymoon period in which they
enjoy their freedom and it is after this period that the changes in public administration and
government are brought. Similarly, after USA got independence on 04 July 1776, it enjoyed
its honeymoon period and governance system was based on Articles of Confederation (1781
— 1789). It established a weak central government with no independent executive branch.
There was no president at that time and the government was run by Congress (the legislature)
this system quickly proved ineffective, as it lacked the ability to enforce laws, or handle
internal and external affairs of the country effectively. Thus, the failure of the Articles of
Confederation created a desire for a stronger national government with a unified executive

capable of providing leadership and ensuring that the laws are carried out.

It is the deliberations made in the ‘Debates at the Constitutional Convention” which started in
1787 in Philadelphia that shaped up the form of government in USA as we know today. From
the study of debates, we find that there was a tremendous influence of French Jurist ‘Charles
Montesquieu’ and British Jurist ‘John Locke’ on the founding fathers of American
Constitution. Of all the writings between 1760s to 1800s, Montesquieu was cited the most, at
8.3 % citations of all the citations made between this period and John Locke was cited third
most at 2.9% citation."Thus, we can say that these jurists’ political philosophy shaped up the

American Constitution and its political ideals.

Montesquieu’s work, especially ‘The Spirit of the Laws’ played a crucial role in shaping the
debates between the Federalists and Anti — Federalists regarding the structure of the U.S.
Government. Montesquieu’s most significant contribution was his theory of ‘Separation of

Powers’. He argued that for liberty to thrive, the government must separate executive,

legislative and the judicial powers.™ The primary federalist ‘James Madison’ supported this

concept, advocating for a balanced democracy with a system of checks and balances to
prevent any branch from overpowering the others. Montesquieu classified government into
three forms: ‘Republican (democratic), Monarchical (Nobility playing a key role), Despotic
(power is concentrated in one individual who rules arbitrarily and often tyrannically).
Founders were heavily leaning towards republican government as it promises most liberty to
its subjects. It is further pertinent to mention that colonisers ruled with monarchical
government in colonies which lead to unified opposition of the British rule in the first place.
Montesquieu’s idea of separation of powers was not absolute and he always advocated for

theory of check and balance which was designed to ensure that no branch of government

For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com

https://www.ijalr.in/

©2024 International Journal of Advanced Legal Research



https://www.ijalr.in/

VOLUME 5 | ISSUE 2 NOVEMBER 2024 ISSN: 2582-7340

could dominate the others. Each branch of government needed to be distinct enough to

function in autonomy but interconnected enough to hold each other accountable.

John Locke was another influential jurist of the time which influenced the ideals of American
Constitution. John Locke’s book titled “Two Treaties of Government” published in 1689 laid
the ground work for modern political philosophy and liberal thought. Locke’s idea of liberty
contrasted with Montesquieu’s. While Locke viewed liberty as a natural right stemming from
individual autonomy in a state of nature, Montesquieu saw liberty as a product of moderate
governments that emerged from the spirit of the people, for it is not a natural right but
something constructed and maintained through political moderation. Moderate government
means a govt. as per rules, propounded by popular will of the people, balancing powers of
institutions and also its citizens. He saw moderate government as fostering a space where

citizens could engage in public life without being dominated by passions or arbitrary rule i.e.

liberty.V Locke also supported separation of powers which is similar to that of Montesquieu

but it is pertinent to note his thoughts on the role of ‘property’ in society. As per Locke
individuals possess natural rights, including life, liberty and property, which governments
must protect by way of a social contract. He argued that protection of property is fundamental
purpose of government. Locke contended that the ability to acquire and protect property
ensures social stability and prosperity, making property a cornerstone of good governance.
Capitalist nature of America stems from this idea. He further believed in shaping one’s
country by experience of its citizens and that it is the human understanding that shapes the
politics of a country and not some divine law, God made principles. Thus, giving backing to
the unified opposition to Colonisers regime." This unified opposition was also justified for
Locke supported revolution when a govt. fails to protect the right of its citizens. Locke’s
belief in government by consent is reflected in his idea that governments must operate by will
of the majority, while still protecting minority rights through equality under the law. That is,
a republican government with fundamental rights provided equally to all its citizens

irrespective of their ethnicity and numbers.

These are the principles and jurists that influenced American ldeals and shaped its
governance as we know today. It is weird to note that deliberations to change British system
of governance also came from British and European Jurists. But then it is safe to say that
USA was successful in creating a political regime that is significantly different from that of

colonisers and does not follow same footsteps as that of colonisers. Liberty is of the central
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importance in American governance and however, it is not absolute we can say that liberty in

its purest sense is in America.

Constitutional Philosophy of India

India is also a result of colonisers tyranny and its current political system has been developed
as a result of revolt against the then political power i.e. Colonisers. Like USA there was a big
revolt against colonisers’ governance lasting over half century but unlike USA, it is assumed
that there is no political influence of any jurist that could be found which justified this revolt
and no clear influence on the constitution makers which would have shaped Constitution as it
is today. Further, there are no fundamental principles on which the govt. of India has been
founded. However, this notion is completely faulted as firstly, because of national hatred
against tyranny of Britishers, first constitutional principle that was sine qua non to
Constitution making was that it should be agreed upon and not to be imposed by force.
Further, it is to be noted that Indian Constitution borrows heavily from other constitutions
and to profit from the experience of other countries is part of wisdom. Thus, “the wisdom of
constitution makers lies in the realisation that they will gain more from selective borrowing
than from blind originality.”"'In making original completely unique constitution one has to do
trial and error and further to develop from scratch takes a lot of time and energy. When India
got independence, it had great examples from great number of countries so to completely
ignore that and develop a system from ground up would be pretty stupid in a sense. It is
pointed out that the fact that Indian Constitution borrows selectively and not blindly favours
the assumption that it follows some fundamental principles which guides the selection. One
more general principle that Constitution makers adopted was strong central authority which
could manage diverse fauna to which it catered and in time of aggression, war it could act
swiftly to safeguard national interest. The concept of liberty in India is a positive one and
nation’s security is paramount to this theory as per it ‘the liberty of the individual cannot be
allowed to stand in the way of the safety of the nation.”V"" These concepts are developed by

studying other nations constitution and their failures, pros and cons and one of the benefits of

developing a constitution in 20" century is that it is more equipped than any other

constitution to tackle current world issues. Thus, it can safely be said that like USA, India
also had some guiding principles and constitutional philosophy which it followed to develop

current governme ntal system.
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There is no straight jacket definition which can define the kind of Constitution India has. Is it
Federal or is it Parliamentary? There were no influential political theorists like Montesquieu
and Locke available at the time; no discussion on theoretical foundation of the constitutional
structure could be found either in Constituent assembly debate or in the news of the time or in
the public nor are there any renowned works on governments that immediately preceded the
constitution, which could help in development of constitution. So, then what was the
inspiration behind parliamentary form of government which is largely based on the
governance India had before independence and what are the events that led us to current
system of governance. Like any enslaved country India was also opposed to the tyrannical
ways of monarchy but as a result of its opposition they did not completely overthrow the
current administrative regime; rather they accepted the regime with necessary changes which
included local considerations and needs. Following are the key events that led to current form

of governance in India: -

1. The British East India Company and Colonial Laws: Early Charters and act, such
as the ‘Charter Act of 1833, established the foundation for governance in India under
British Rule. As India did not have any written code of Conduct and was segregated
into small provinces, modern Indian legal system started to take shape through these
laws passed in England and applied in India in the garb of better governance model.
They became so intertwined with Indian legal system that it became part of
Customary Law.

Diverse Society: India’s diverse and plural society required a system that would
accommodate various interests. The Parliamentary system, by design, allows for
frequent elections, creating opportunities for diverse groups to express their
preferences through voting. As a result, different parties, often representing regional
or caste — based interests, could emerge and participate in governance. Further, the

executive is directly accountable to the legislature. This division of power ensures that

no single authority can dominate. it

. Avoiding Centralization of Power: The alternative, a presidential system, was
viewed as more likely to concentrate power in a single individual, potentially
undermining the representation of India’s many communities. A Presidential system
risks the centralization of authority, which could alienate regional or minority groups.

Oddly enough, India has a parliamentary system with strong centralising power i.e.
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they have certain centralising tendencies as well. It is incorporated in Indian
Constitution for the same reason it has Parliamentary system i.e. to manage diverse
groups of society. Regional groups and diverse opinions might result in drift off into
small fragments of regions if given too much powers and liberty and if federalism is
followed in strict sense. That’s why India has quasi-federal system of governance

with strong centralising power.™

Parliamentary Familiarity: By the time India got Independence, Parliamentary form
of governance was long established by the Britishers in India. It introduced much of
the groundwork for Indian Constitution as we know today. Government of India Act,
1919 introduced a limited form of parliamentary democracy by establishing a
bicameral legislature at the centre and allowing some degree of self-governance at the
provincial level. It increased Indian Participation in governance. This act is also
known as Montagu-Chelmsford Reforms and it laid the groundwork for self-
governance.* The Govt. of India Act, 1935 further expanded the powers of Indian
legislatures, creating a federal structure with more powers delegated to provincial
governments. Though not fully democratic, it introduced the concept of responsible
government at the provincial level, where ministers were accountable to the
legislature. It laid the foundation for the future parliamentary system in India. As the
Indian participation increased in the governance system, it was more acceptable to the
citizens and prevented them to completely overthrow the system.

Inspiration from other constitution: Indian Constitution is often described as a
“borrowed document” because it has incorporated features from the constitution of
various countries. However, it is wrong to say that it borrowed those ideas blindly
rather it adapted them to India’s unique needs and conditions. It borrowed a great
amount from the GOI Act, 1935 but it is to be noted that India’s contribution in
making this document was also considerable. Another notable feature of Indian
Constitution, Fundamental Rights was borrowed from USA, concept of Judicial
Review, Independent Judiciary was also borrowed from USA. DPSPs are inspired
from Irish Constitution. Concept of Amendment of Constitution has been borrowed
from South Africa, Emergency Provisions and suspension of Fundamental Rights
during emergencies from Germany. Although India takes inspiration from other
constitution it is to be noted that it is not blind borrowings and constitutional mind is

put to mould the concept to the needs of India. For example: During Emergency there
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is no absolute suspension of FRs and Golden Triangle* are still enforceable during
emergency. Further, the concept of Fundamental Rights which is a facet of liberty as
provided in India largely differs from that of USA. Thus, it can be said that theories

are taken from other jurisdictions but it is inspired and not borrowed as it is.

These are the principles that made Indian Constitution what it is today and these are the
events that shaped up Indian Constitution and made largely Parliamentary form of the

government for India as opposed to Presidential form in USA.
Role of President — India and USA an Overview

The executive power in both countries vest in the President. However, this power is much
widely interpreted in USA as compared to India. This distinction can be seen from the capital
provision of each constitution regarding President. ‘Article 53’ of the Indian Constitution lays
down that “The executive power of the Union shall be vested in the President and shall be

exercised by him either directly or through officers subordinate to him in accordance with

this Constitution.”" However, this executive power comes with a caveat in the form of

cabinet. Accordingly, ‘Article 74° of the Indian Constitution lays down that “there shall be a
council of ministers with the Prime Minister at the head to aid and advise the President who
shall, in the exercise of his functions, act in accordance with such advice.” " Thus, plain
reading of these provisions would mean that the President has to perform his duties of
preserving, protecting and defending the Constitution™ with aid & advice of the cabinet or
through some other officers altogether. On the other hand, as per ‘Article II’ of U.S.
Constitution “The Executive Power shall be vested in a President of the United States of
America.”™ Although President in U.S. is empowered to take aid from different experts and
executive offices, he might constitute under him, he is not under any obligation to act as per
their advice and the President can act on his own accounts. Furthermore, President is ‘the
supreme commander of Defence forces’ in both countries. However, Indian President has to
act in accordance of law made by parliament in this behalf,*' in USA the president controls
the military forces as extending to their control of national and foreign policy in war and
peacetime. Thus, he can decide deployment of the military troops all over the world where he

thinks fit. However, the power to declare war is with Congress.""

In both India and the USA, the President plays a significant role within the respective
framework of government, but their roles are also present in the sum of legislative functions
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as a part of doctrine of checks and balance and roles in the legislative process differ from
each other due to distinct nature of their political ideologies. In USA, as the president holds
both the position of Head of State and Government, they play a direct role in the legislative
process. In contrast, the President of India is largely a nominal figure and real executive
power lies with the Prime Minister and the Council of Ministers i.e. cabinet. " In US the
President can veto bills passed by Congress and return it back to the legislature to reconsider
it on the points of concerns raised by the President*™ however, congress can over-ride veto

power of president by passing the bill (amended or original) again by 2/3" majority of both

houses. Thus, in USA Veto is a powerful check on the conduct of Congress although it is not
an absolute power. Similarly, Indian President can also withhold or return bills for
reconsideration by Parliament. However, here bill returned can be passed (amended or
original) by simple majority of 50 % of the both houses. Thus, no special majority needed.
Thus, President of India does not enjoy veto power equivalent to the US President and is

bound by the advice of the Prime Minister and Cabinet.

In the US, the President plays a more proactive role in shaping the judiciary through direct
nominations, while in India, the President’s role is more formal, bound by constitutional
mechanisms. The U.S. President holds power to nominate judges to the Supreme Court and
federal courts, however Senate has to confirm that nomination.™ While in India, President
appoints judges to the Supreme Court and High Courts based on recommendation made to it
by Collegium of Judges™ and advice of Cabinet. Thus, President plays a little role and has no

discretion in the matter of appointment of judges to the courts.

President of India have power to proclaim Emergencies nationwide, in any state or for
financial stability of the country. The President’s decision to declare emergency is largely
influenced by advice of the PM and Council of Ministers. President can proclaim national
emergency whereby, “the security of India or any part of the territory is threatened, whether
by war or external aggression or armed rebellion.” Such proclamation shall be confirmed by
both houses of parliament within one month of such proclamation after which renewal of
proclamation is required after every 6 months from parliament. This can be done for a
maximum period of 3 years™" in case of state emergency whereas National Emergency can
go for indefinite time. The power to proclaim Emergency is nowhere to be found in U.S.
Constitution however National Emergencies Act passed in 1976 allows the president to

declare emergency and access special powers however, similarly as in the case of India,
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Congress has the right to review the declaration and can also overthrow the emergency by
simple majority of both houses. Furthermore, NEA requires the President to regularly report
to Congress every six months about the status of the emergency and any executive actions
taken under it. Thus, as we can see emergency powers of President of India are much wider
than that of President in the sense that Emergency proclamation is a constitutional provision
while in US it just a statutory provision. Further, reasons for which emergency can be
proclaimed are not clearly defined in USA, which usually means a wider interpretation in the

favour of US. However, Indian President enjoys greater discretion in the sense that to

overthrow Emergency decision Legislature have to pass resolution by 2/3™ majority in India

in contrast to US in which it just requires a simple majority to overthrow emergency
provision. Furthermore, during emergency Indian President enjoys much wider powers as
Fundamental Rights are curtailed and are unenforceable during that time on the other hand in
US President still have to work within the mechanism of Constitution as emergency is a

statutory provision and not constitutional.

Thus, as we have seen role of President of USA in almost all spheres is greater than what
Indian President enjoys within Constitution. It is only natural that this much power in hands
of one person might corrupt his mental discretion and can again create a system of monarch
which will defeat the purpose of democracy. Thus, in order to instil a sense of accountability
in the working of Presidency both countries’ constitution provides for Impeachment of
President to ensure checks on executive power, reinforcing the President’s Constitutional

duties.
Comparative Analysis of Impeachment Process — India and USA

The President is a figure of representation, dignity and power of the state and as that power
has been held by a human being, it is recognised to be susceptible to misuse. It is well
recognised in both parliamentary and presidential form of the government that no-one is
above law not even the supreme leader of the nation therefore they have provided for
impeachment of the President as a check against such misuse of Presidential powers. The
term ‘Impeachment’ came from French word ‘empeechier’ meaning to ‘to hinder or impede’
and it refers to the act of formal accusations of public official for a serious offence in
connection with functions of his job. Impeachment is a tool to create a more responsible

government and to curb power abuse by public officials generally holding high offices.
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USA

The impeachment of the President in the United States is a constitutional mechanism to
address severe misconduct by the highest office holder. Article Il, Section 4 of the U.S.
Constitution outlines the grounds for impeachment as “treason, bribery or other high crimes
and misdemeanours” However, impeachment itself does not directly lead to the President’s
removal from office. It serves as the first step in a two-stage process, with the second step
being conviction after which he is removed from his office and a normal criminal proceeding

can go on against him.

The impeachment process begins in the House of Representatives. There are many ways
enumerated in Jefferson’s Manual by which a resolution for impeachment could be brought.
Any member of the House can introduce an impeachment resolution, any investigation
committee can do so, even a state legislature can start impeachment process.™" Upon

introduction, the U.S. House Committee on the Judiciary reviews the resolution, conducts

investigation and frames the Articles of Impeachment.*VA simple majority vote is required

to pass the Articles of Impeachment in the House. Once passed, the President is formally

impeached, but removal from office requires further action.

Following impeachment by the House, the articles are sent to the Senate, where a trial is held.
The trial is presided over by the Chief Justice of the United States.™ During the trial, the
President can appear personally or be represented by legal counsel.™' Conviction, and
therefore removal from office, requires a two — thirds supermajority vote in the Senate. " It
is pertinent to note that in case president is charged with multiple articles, it is not necessary
that he shall be convicted of every article to be ultimately removed from office. Conviction
under any one article is sufficient for his removal. This broad procedure, laid out in Article |
and II of the Constitution and Jefferson’s Manual, has led to the impeachment of three U.S.
Presidents: Andrew Johnson, Bill Clinton and Donald Trump, although none were ultimately

removed from office as the trial failed in each case.

The term “high crimes and misdemeanours,” which is borrowed from English common law,
has been interpreted broadly in the U.S. It includes not only statutory offenses but also abuses
of power and public trust. As a result, the grounds for impeachment go beyond simple legal

violations and encompass actions that compromise the integrity of the office. To constitute
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high crimes or misdemeanours, it must be serious and substantial in nature. Brown in this

regard has stated:

“To determine whether or not an act or a course of conduct is sufficient in law to
support an impeachment, resort must be had to the eternal principles of right, applied to
public propriety and civil morality. The offense must be prejudicial to the public interest
and it must flow from a wilful intent, or a reckless disregard of duty it may constitute
an intentional violation of positive law, or it may be an official dereliction of commission
or omission, a serious breach of moral obligation, or other gross impropriety of personal
conduct that, in its natural consequences, tends to bring an office into contempt and

disrepute.””V!"

India

India also provides for impeachment of President. The procedure laid down is more
comprehensive and clarity is sought to be provided in the Indian Constitution regarding this
matter. Impeachment of President is provided under Article 61, though the procedure and
ground differ significantly from the United States. The President of India can be impeached
for “violation of the Constitution” as per Article 56(1)(b). However, the phrase “violation of
the Constitution” is not explicitly defined, making the grounds for impeachment broader and
potentially more subjective than the U.S. The said violation might include violation of his
oath, any duty imposed on president, any fundamental rights guaranteed to citizen or even

violation of basic structure of the constitution, wide interpretation shall be given to the term.

The impeachment process in India can be initiated by either house of Parliament.**A

resolution proposing impeachment must be signed by at least one — fourth of the total
members of the house that initiates the proceedings. Once the resolution is introduced, a 14-
day notice is provided to the President before charge is considered in the house.** Following
the notice period, the resolution must pass by a two — thirds majority of the total membership
of the initiating house. If the resolution is passed, it moves to the other house, which

investigates the charges against the President.

The investigation is presided over by the Speaker of the Lok Sabha or the Chairman of the
Rajya Sabha, depending on the house which have initiated impeachment process. If the
second house after due consideration also passes the resolution by a two-thirds majority, the
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President is removed from office from the date of passing of resolution.! It is pertinent to
note that in India as well, President has the right to present himself or be presented by any
other person during investigation of charges.* This is consonance with Principle of Natural

Justice namely ‘Audi alterum partum’. As of now, no Indian President has been impeached.

The ambiguity surrounding the term “violation of the Constitution” has been a subject of

debate. Some have argued that the grounds should be more specific,* " as they are in the

U.S., but Dr. B.R. Ambedkar believed that the phase was sufficiently comprehensive to

include serious offenses such as treason, bribery and other high crimes.

Comparative Analysis

While both the United States and India have provisions for impeaching their respective
Presidents, the processes differ both procedurally and substantively. One key distinction lies
in the outcome of the impeachment process. In the United States, impeachment is only the
first step, and removal from office depends on a separate trial and conviction by the Senate.
In India, impeachment itself directly leads to the President’s removal if the charges are

sustained.

In terms of grounds for Impeachment, the U.S. Constitution provides specific offenses such
as “treason, bribery, or other high crimes and misdemeanours,” whereas the Indian
Constitution uses the broader and less defined term “Violation of the Constitution.” Now, the
term “high crimes and misdemeanours” is a wide term and does not only include statutory
offences and legal violations but will include actions including abuse of power, public trust
and compromising integrity of the presidential office. Whereas the term “violation of
constitution” although ambiguous can include violation of oath, violation of fundamental
rights of citizen as provided in Part Ill of the Indian Constitution and abuse of rights and
duties imposed on president by Indian Constitution. This makes the grounds for impeachment
in India potentially more wide-ranging but also more ambiguous. Further, in investigation
charges while in US Senate trial is presided over by Chief Justice of Supreme Court; in India
consideration of charges is presided over by Speaker of Lok Sabha or chairman of Rajya
Sabha depending on which house has initiated the process of impeachment. In US
impeachment process can only be initiated by lower house of representative on the other hand

in India impeachment process can be initiated by either house of parliament however, before
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introduction of resolution in the house, it has to be signed by 1/4" members of the total
members of the initiating house and further after introduction in the house 14 day notice is
provided to the president before the charges are investigated and considered in the house,
while this is not the case in USA, as provided in Jefferson’s Manual Sectio 603 that any
single member can introduce impeachment resolution in the house, even a state legislature
can introduce it. So, the system is relaxed in that aspect. Further, to formally impeach a
President in USA only simple majority is required in lower house on the other hand in India

2/3' majority of all membership is required in case of India. Impeachment process has been

initiated against three Presidents in American including Andrew Johnson, Bill Clinton and
recently Donald Trump however in India it has been initiated against only one President that
is Fakhruddin Ali Ahmed. However, none of the attempts have been successful on both the

countries.

One more interesting fact to mention is that while US President hold more discretionary
power and is not bound by advice of executive office under him, the impeachment process is
not provided in US Constitution and is largely bases on Jefferson Manual which is not even a
law and can be overlooked by Parliament at any point of time. On the other hand, in India
where President does not even have discretionary power in practically all the cases and shall
work with aid and advice of his cabinet, the impeachment process provided is fairly clear in
the Constitution although it could be argued at the same time that in case of grounds for

impeachment it is completely opposite.

However, both countries ensure a high threshold for impeachment, as they ought to be,
requiring substantial majorities in their legislative bodies to carry the process though India
have laid out a more elaborate procedure for impeachment in its Constitution while procedure

for impeachment in US largely depended on Jefferson Manual.
Judicial Interpretation of Impeachment

Additionally, while the US has had several Presidents impeached, none have been removed
from office through this process. Impeachment has often been described as a “political”
process, influenced by partisan divisions and the balance of power in Congress. This political
nature can make it challenging to remove a president, even when there are serious allegations

of misconduct. Thus, the Supreme Court in Nixon v. United States™" has also ruled that
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impeachment is a political question, not subject to judicial review. Further in the case of

Baker vs. Carr,** the court held that:

“«

“A controversy is non-justiciable i.e. involves a political question-where there is “a
textually demonstrable constitutional commitment of the issue to a coordinate political

department; or lack of judicially discoverable manageable standards for resolving

Court held that political question doctrine is essentially a function of the separation of powers

and the judicial institutions owe certain respect to the political department.

In India, no President has been impeached, and thus the provision remains largely theoretical.
However, article 361 mentions that conduct of President can be brought under review by any
court or tribunal but only to the extent that such body is designated to investigate charge for
impeachment under article 61. It means that charges under impeachment can be investigated
by Court however, whether impeachment should have been brought or not cannot be
reviewed by judiciary. At least this is what the provisions seems to refer. Since, there are no
cases of impeachment, there are seldom any clarity about interpretation of Impeachment

provisions in India. However, the same could be expounded by understanding the scope of

Judicial Review which has been held to be very wide in India.**V! Thus, both systems reflect

their unique constitutional frameworks and political contexts, aiming to balance the need for

executive accountability with political stability.

Conclusion

This paper underscores the striking similarities between the colonial experiences of the
United States and India. Despite these similarities, the nations’ responses to colonial rule
were significantly diverging. While both countries sought to break free from imperial
domination, the American approach was marked as a more strategic and sophisticated
approach, often characterize as civil disobedience. In contrast, India’s struggle for
independence was characterized as more overt and violent opposition, rooted in a deep-seated
desire for self-determination. Interestingly, the political philosophies that emerged from these
distinct opposition also differed. The United States developed a system that is completely

opposite of Empire’s system. India, on the other hand, adopted a parliamentary system that
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was heavily influenced by the British model, adapted to its own unique historical and cultural

context.

However, both political systems are similar in the sense that they both being fed up of
monarchy, developed a system that is accountable to its subjects. Doctrine of checks and
balances is integral part of both political systems. It is pertinent to note here that role of
president in USA is much greater than that of Indian President. While Indian President works
on the aid and advice of the cabinet, President of U.S. can take decision independently as per
his intellect. Therefore, a man holding great power shall be held accountable for his actions if
they turn hostile. There is surprising difference in accountability clause for president of both
countries. While President of USA is holding more discretionary power. The procedure laid
down in US Constitution does not provide any procedural clarity about impeachment process
which should be followed. Procedure is loosely mentioned in Jefferson’s manual which is not
even an enforceable law and can be overlooked any time by Parliament. On the other hand,
Impeachment process in India is more elaborate even though President in India does not act

directly in practically all the matters.

It is interesting to note accountability clause has never been successfully used to remove a
president in both the countries although some attempts were made. Is it because,
accountability clause is so deterrent that all president in history have worked diligently? Or is
it because of its political nature that it loses its neutrality? The answer to the above said
question can be answered by the fact that impeachment proceedings have been initiated in
both countries which means that people have shown their dissatisfaction for the services of
President in their respective countries. Whether this initiation have had any positive effects
on future conduct of President is to be analysed. The impeachment process in the United

States has been used three times. After Bill Clinton’s impeachment he conducted his

functions in a way that his approval ratings actually increased and he served out the

remainder of his term in office. Thus, it might be possible the impeachment process makes
presidents more aware of the need to be careful in his future actions. Further, Richard Nixon
resigned before his impeachment process was completed which indicates that for
effectiveness of impeachment process there is not necessarily a requirement for the process to
be completed and even initiation of process can lead to desired results. However, to test
conclusively the effects of impeachment further study need to be conducted specifically

highlighting the changes initiation of impeachment process brought to the future conducts.
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On the point of deterrence, author believes that the impeachment process ought to be
deterrent enough. If that is not the case and threshold for removing president is made any
easier, political stability of the nation could be hampered. On the point of political nature of
the impeachment process as we have already discussed that due to partisan nature of
impeachment process it is political in nature as also pointed out by the Supreme Court of the

United States in couple of cases discussed earlier.

As Impeachment clause is rarely used in both countries. Judicial Interpretation of
accountability clause is seldom present in both countries. However, some academic remarks
regarding same has been made. From the above discussion it is now clear that impeachment
is a political question and not a legal one. Furthermore, in USA judicial review of
impeachment is prohibited while in India as well it is prohibited to the extent that it cannot
review the question of whether impeachment should be carried out or not. Furthermore,
citizens of the country should be considered in the central role of impeachment as they are
sovereign in a republican government. Thus, they should be educated to exercise this power.
There should be a proper communication channel between representative and citizens being
represented so that dissatisfaction can be properly communicated to the house. Furthermore, a
mechanism of “collective executive”, can be developed wherein the president is held

accountable not only for his own actions but also for the actions of his subordinates. This will

simplify the process of maintaining an accountable administration. Thus, while impeachment

is not perfect, it remains most viable option for maintaining executive accountability.
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