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ABSTRACT

Menstrual leave refers to all policies that allow women and transwomen employees and
students to take time off work, school and university during the period of menstruation as
they experience pain, cramps, heavy bleeding, nausea, light-headedness and other forms of
discomfort during this time. The condition gets worse when a woman is suffering from

Polycystic Ovarian Disease, endometriosis or dysmenorrhea. Labour laws in India does not

make any provision for paid menstrual leave for women. As early as in the mid 20™ century,

A Japanese statute called Labour Standards Law of 1947legally requires an employer to
allow a woman employee to avail leave on days of the menstrual cycle as and when
requested. Many countries Indonesia, South Korea and Zambia brought inspiration from this
law and included the similar provision in their labour laws. In India there is no law in force
mandating companies and institutions to provide paid menstrual leave to women and as a
result women have no right to claim such leave and the companies do not bother to frame any
policy in that regard. The Supreme Court of India in February 2023 rejected a Public Interest
Litigation filed under Article 32 of the Constitution of India seeking an order to direct all
Indian States to frame a policy for paid menstrual leave for female students and working
women under the provisions of the Maternity Benefit Act 1961 through an order dated 24-02-
2023. The Court considered it as a policy matter and directed the Petitioner to submit a
representation to the Union Ministry of Women and Child Development which may take an

appropriate decision.?
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This research paper aims to comprehensively analyze the scope of menstrual leave policies in
the India. Focusing on the legal framework, and current practices, the study delves into the
multifaceted dimensions surrounding menstrual leave. This research paper examines the
need of paid menstrual leave policy based on the statistics signifying effect of menstrual pain
on productivity. Moreover, the study investigates societal perceptions and challenges faced

by women in exercising their right to menstrual leave.

Keywords: Menstrual leave, Labour laws, legal framework, survey, productivity.

INTRODUCTION

Various countries around the globe such as Spain, Japan, Indonesia, Philippines, Taiwan,
South Korea and Vietnam promote menstrual leave policies. Spain has become the first
European country to grant paid menstrual leave to workers guaranteeing the right to three
days of menstrual leave per month expandable to five days on production of a doctor’s note
and the same will be backed up by the State social security system.3Spain adopted a
menstrual leave policy providing additional paid or unpaid leave available to only and all
cisgender women with the requirement for workers to offset their paid leave with overtime.
Some private companies in India such as Zomato has announced a 10-day paid period leave
per year in 2020. Swiggy introduced a “no questions asked” 2 days’ monthly time-off policy
for all its women delivery partners during menstruation in addition to which such women
delivery partners will also be entitled to minimum earnings while availing such leaves.*Some
other big companies have also followed suit.Culture Machine and Gozoop, become India’s
first companies to introduce ‘First Day of Period’ leave policy.® Byju’s also introduced

menstrual leave policy under which the women employees can avail up to 12 period leaves in

a year with 1 full day or 2 half-day leaves each month.®

Bihar and Kerala are the only Indian states that have introduced menstrual leave policies for
women. Bihar had introduced the menstrual policy as early as in 1992, allowing employees

two days of paid menstrual leave every month. More than a century ago, in 1912, a

3Anshul Prakash, Archika Dudhwewala, Deeksha Malik and Shreya Sukhtankar, Looking Beyond the Law:The
Case of Menstrual Leave in India, 2023 SCC OnLine Blog Exp 19.
4A Note On Our Commitment To Increase Women Delivery Partners In Our Fleet, Swiggy Diaries.
SIndia TV Lifestyle Desk-Culture Machine and Gozoop, become India’s first companies to introduce ‘First Day
of Period’ leave policy, July 12, 2017.
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government school in Kerala provided menstrual leave to its students during their annual

examinations and permitted them to attempt the same at a later stage.’Kerala recently

announced that the state's higher education department will grant menstrual and maternity
leaves for students in universities.® The Menstruation Benefits Bill, 2017and Women’s
Sexual, Reproductive and Menstrual Rights Bill in 2018 were attempts made by the
Parliament to introduce Menstrual health bills in India but they too could not be successful
while the former was not even tabled for discussion. A recent bill has been introduced in the
Parliament which is called Right of Women to Menstrual Leave and Free Access to
Menstrual Health Products Bill, 2022. The Bill proposes for three days of paid leave for

women and transwomen employees and students during the period of menstruation.

As of now, there is no law in India that provides for menstrual leave. The Workmen
Compensation Act, 1923 does not have any provision for the same. The new labour codes
enacted in 2020 which includes Code on Social Security 2020, Occupational Safety, Health
and Working Conditions Code 2020, Industrial Relations Code 2020 and Code on Wages

2019 do not contain any provision

Companies have realized the importance of workforce retention. This new world of
professionalism is governed by the principles of diversity, equity and inclusion. Due to the
dynamic nature of professional environment companies are trying their best to inculcate
progressive and inclusive practices to facilitate smooth functioning in the workplace which in
turn boosts the productivity of workers, increasing the turnover of the company. In order to
tackle the challenges arising due to gender biases, sexual orientation and work life balance,
companies have started to make modifications to accommodate the diverse needs of their
workforce ranging from infrastructural changes, grievances redressal mechanism to policy
amendments. Despite various progressive changes working women are still supposed to show
up to work, be productive as ever and meet deadlines while they are going through menstrual

bleeding.

NEED FOR A MENSTRUAL LEAVE POLICY

"Anshul Prakash, Archika Dudhwewala, Deeksha Malik and Shreya Sukhtankar, Looking Beyond the Law:The
Case of Menstrual Leave in India, 2023 SCC OnLine Blog Exp 19.
8 Kerala University grants six months maternity leave to students, The Indian Express, 7 March, 2023.
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The entire world is based on a patriarchal system which has always underestimated the
capabilities of women and hence never considered them capable enough to join the
workforce, be the bread winner, have bodily autonomy and be independent to make their own
choices until the Industrial Revolution in England which began in the mid sixteenth century
when the Governments and producers required more number of workers and as a result they
encouraged women to join the workforce. Since then, women are struggling to prove their

capabilities and to find a place for themselves in this patriarchal set up.

Apart from a handful of companies, most companies do not provide women with paid
menstrual leave which brings with it immense pain and discomfort. Women are supposed to
fit into this system made by men for men and are constantly having to prove that they
somehow belong there. It’s a shame for the humanity that something as natural and inevitable
as menstruation is ignored and stigmatized by the society and no positive policies are present
even at professional setups such as educational institutions and offices.Providing women with
menstrual leave give them the time to rest while they are suffering from pain and discomfort
which would increase their overall productivity. Expecting women to avail leave from the
bucket of leaves already available to them such as casual leave is a fallacious argument as
menstruation is a natural biological event that takes place every month and brings with it pain
and discomfort in addition to that a woman can always fall sick from any illness just like a
man and may require sick leaves or casual leave. Menstruation is an additional pain and

discomfort for women that calls for additional leaves.

The terms “menstrual pain” and “dysmenorrhea” are used interchangeably. They indicate a

cramp-like, dull, throbbing pain that usually emanates from the lower abdomen, and that

occurs just before or during menstruation.® A kind of menstrual pain that is lighter than

dysmenorrhea is usually referred to as normal menstrual cramp. The distinction between
dysmenorrhea and normal menstrual cramps is considered to be the need for medication and

the inability to function normally during menstruation.

A 2017 survey of 32,748 women in the Netherlands published in the British Medical
Journal found that 14% had taken time off from work or school during their periods.

Others said they had showed up even when they were in pain, struggling to work

9Zeev Harel, Dysmenorrhea in adolescents and young adults: etiology and management. J Pediatr Adolesc
Gynecol, 363-371, 2006.
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while enduring their symptoms, leading to what researchers estimated was an

average of 8.9 days of lost productivity per woman each year.°

A study published in the Journal of Pain Research in 2012 found that Menstrual pain
influenced quality of life and decreased school performance in 164/343 i.e., 47.8% and
social functioning in 44.6% women with menstrual pain and 37.9% women with menstrual

pain reported a certain degree of absenteeism during the last menstrual flow.'! The study

concluded that at least one in four women experiences distressing menstrual pain

characterized by a need for medication and absenteeism from study or social activities. 2
The association of menstrual pain and the need for medication was reported in 225 out of
408 i.e., 55.2% subjects. The association of menstrual pain and reduction of school was

found in 40.2% of subjects while social performance decreased in 37.5% of subjects.
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Prevalence of disturbances associated with menstrual pain in all women and in women
stratified by intensity of menstrual pain as evaluated by a visual analogic scale.!?
The Bar graph shows the number of women with different levels of menstrual pain and the prevalence

of need to take medication, absenteeism from work or school and both. It can be observed from the

WAshifa Kassam, Why the Idea of Period Leave Is Still Sparking Debate, 2021.

UGiovanni Grandi, Serena Ferrari, Anjeza Xholli, MariannaCannoletta, Federica Palma, Cecilia
Romani, Annibale Volpe, Angelo Cagnacci, Prevalence of menstrual pain in young women: what is
dysmenorrhea? J Pain Res. 2012;5:169-74.
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above table that medication and absenteeism increase as the level of pain increases. Some
women have to absent from work or concerned institutions along with taking medications as
they experience severe pain. Showing up to work or school while experiencing severe pain is
not possible for women experiencing severe pain and cramps. In such a situation the need for

paid menstrual leave is evidently clear.

Despite numerous studies showing high prevalence of menstrual pain and other discomforts
in women, governments and companies are reluctant to make policies providing paid
menstrual leave for women ignoring the gravity of the issue. The members of the parliament
that are elected by people and are supposed to represent all the sections of society including
women, are the reasons why various menstrual leave billscould not be passed by the
Parliament. Severe disruptions are caused in the daily functioning of women during
menstruation. Framing the required policies is crucial to make room for women and to meet

their natural needs.

Another 2020 study concluded that the symptoms of dysmenorrhea lead to changes in daily

functioning, which can have a negative impact on the academic, professional, and social lives

of affected women.'# It can be inferred from the figure given below that 40% to 60% of

women experience back pain, bloating or constipation, diarrhoea, fatigue, irritability and low
mood among which irritability and fatigue being the most experienced symptoms. Women
experienced constant fatigue and weakness during menstruation. The condition of fatigue can
be worsened with having to work. Even while experiencing these symptoms women are left
with no option but to maintain the normal level of productivity. Women have to work like
any other person irrespective of the fact that they suffer from these conditions during
menstruation. This makes it clear that the prevailing policies makes no accommodations for
menstruating women and deliberately chooses to neglect the several discomforts faced by

women.

4Urszula Tataj-Puzyna, Patrycja llczuk, Kinga Kalita-Kurzynska, Joanna Gotlib, Women's experiences of
dysmenorrhoea - preliminary study. Prz Menopauzalny, 133-139, 2021.
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back pain
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irritability

low mood

nausea/emesis
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Symptoms accompany dysmenorrhoea and the frequency of occurrence.15

CHALLENGES SURROUNDING THE ENACTMENT OF MENSTRUAL LEAVE
POLICIES

Some authors anticipate limitations of menstrual leave policies speculating that it could
backfire. In order to understand the causes of reluctance in implementing paid menstrual
leave policies, we need to analyse the possible limitations associated with paid menstrual

leave policies.
Requirement for women to offset their paid leave with overtime:

Menstrual leave policy might require women availing paid menstrual leave to offset the leave

with overtime especially private companies may be inclined towards such policies to ensure

that the net effect of the policy does not prove to be a financial burden on the company. It
means that the onus may be on women to put the lost time back into the system. It may not be
very practical for single mothers or women having already long hours and heavy workload to
compensate with overtime. Such menstrual leave policies are in true sense not inclusive or

accommodating to women but are merely a mechanism to provide flexibility to women

BUrszula Tataj-Puzyna, Patrycia llczuk, Kinga Kalita-Kurzyfska, Joanna Gotlib, Women's experiences of
dysmenorrhoea - preliminary study. Prz Menopauzalny, 133-139, 2021.
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experiencing menstrual pain allowing them to complete the work later through overtime. It
can be more mentally and physically pressuring for women to fulfill such condition. It can

also discourage women from availing the paid menstrual leave.

May lead to loss of professional opportunities:

The critics of menstrual leave policy argue that such policies would increase the already
prevailing discrimination against women in the matters of employment and promotion. It is

argued that it would lead to increased reluctancy of employers while choosing women

employees for promotions and higher responsibilities.

To better understand the possibility of these limitations, a case study of a European enterprise

called Coexist is given below.

Case Study:

In 2016 a person named Bex Baxter was the Director of the social enterprise Coexist.'® She

noticed the Receptionist suffering and bending in pain, turning pale and still serving the
customers. It inspired her to formulate paid menstrual leave policy in her company as she saw
the reflection of herself in the receptionist because she also suffered from severe menstrual
pain. She implemented the idea of giving women at Coexist up to one paid day of menstrual
leave a month. The policy brought the company to limelight. Bex reported that she faced
negative criticism from people especially women who were afraid that such policies could
create stigma against women and hinder their chances of promotion as they have fought hard
to be equal to men and did not want their weakness to limit them in any way. The result of
implementation of this policy was internally positive for Coexist. Managers reported
increased commitment, resilience and productivity as reported by Bex. Men at this
organization viewed this step as a positive step towards inclusion.Hence, the implementation
of menstrual leave policy was successful for the enterprise and its workers proving the

speculations wrong.

RECOMMENDATIONS AND CONCLUSION

®Ashifa Kassam, Why the Idea of Period Leave Is Still Sparking Debate, 2021.
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Its high time that the Government of India acknowledges the diverse needs of the workforce
and mandates inclusive policies for women. Menstruation is a biological phenomenon
responsible for human reproduction. Right to paid menstrual leave is a natural human right
and not a privilege. The absence of Menstrual leave policy around the world is due to the
patriarchal nature of the society. Expecting women to fit into this system made by men while
ignoring the biological differences between men and women is a flawed as well as a
dangerous idea of equality. The principle of equity is grossly violated when women’s right to
paid menstrual leave is refused and rejected. Many companies have adopted menstrual leave
policy in varied forms in India as well as in various countries around the world. Now is the
time for the central government to frame menstrual leave policy for women involved in
various industries. Researches show that a large number of women experience pain, fatigue
and irritability during menstruation which lead to absenteeism and reduced productivity. The
criticism against paid menstrual leave policy revolves around the fear of discrimination
against women in matters of promotion and employment. To tackle such challenges
sensitization programs should be mandated by law in companies and other organizations to
spread awareness around menstrual health and diseases affecting menstrual cycle. Ignorance

is a major cause of reluctancy in discussing menstrual problems and in finding constructive

solutions to accommodate women in the workforce. Lack of awareness not only lead to

immense discomfort and inconvenience for women but is also very dangerous for the society.
Enactment of menstrual leave policy ignites healthy discussion regarding menstruation and
acts as a step away from the rigid patriarchal mindset. Its about time that women are finally
granted what they are rightfully entitled to. It’s time we re-assess our flawed idea of equality

and acknowledge our unique capabilities and differences.
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