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ABSTRACT
The video games industry, beginning in 1958 with Higinbotham’s Tennis for Two, has seen a
rapid evolution that doesn’t show any signs of slowing down. This has also created a plethora of
pressing challenges that require immediate attention. These issues affect not only developers, but
also streamers, users, content creators and many more. This paper, titled "Mission Brief:
Navigating Copyright Laws and Challenges for Innovators and Consumers in the Gaming
Industry”, explores the complex landscape of intellectual property (IP) protection for game
developers, content creators, and consumers.
This paper focuses on copyright laws, both domestic and international. It examines the
applicability of traditional copyright principles to digital games, identifying critical issues such
as ownership of game content, licensing agreements, user-generated content (UGC), and the
modding community. This paper also addresses the increase in the usage of streaming platforms,

such as Twitch and YouTube, where copyright laws and the fair use doctrine clash with the

widespread practice of broadcasting video game content.

This paper analyses emerging issues and challenges in the domain of intellectual property rights
in gaming, with an overview and analysis of notable case laws and legislative developments. The
current issues faced by stakeholders and policy makers are identified and solutions are suggested.
This research aims to provide a comprehensive overview of copyright laws and its application in
the digital gaming era. Further, emerging issues are identified and discussed, with possible

solutions being proposed. By examining these issues, this paper intends to contribute to the
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ongoing discourse on the adaptability of intellectual property laws to the rapidly changing digital
gaming industry, ensuring that the rights of all stakeholders are represented and protected.
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Video Games, Copyright, Fair Use, Challenges, Solutions

I. INTRODUCTION

The video game industry has evolved into a multi-billion-dollar sector, growing rapidly from its
humble beginnings. As the gaming landscape increases, it brings with it a myriad of challenges
that affect developers, streamers and content creators. There are many legal hurdles in
safeguarding and navigating intellectual property rights. The apex of these challenges is
copyright protection, a concept that used to apply to artistic and literary works only but now
needs to expand to the digital gaming world.

In India, the protection of original game elements are supposed to fall under the ambit of the
Copyright Act, 1957. However, the scope is limited and only actually protects audio and visual
assets and the protection of gameplay mechanics is ambiguous and vague. Globally, courts have
taken up the role of ensuring that there is somewhat adequate legal protection for video games in
copyright law, which is unfortunately not present in India.

This paper highlights the challenges that ensue in enforcing copyright protections, especially for
intangible aspects which remain uncovered in Indian law. As the industry grows, it is imperative
to give urgent attention to these legal grey areas to ensure a balanced intellectual property

system.

Il. LEGAL FRAMEWORK FOR COPYRIGHT IN GAMING
The gaming industry has witnessed tremendous growth over the last few decades, having
evolved into a multi-billion-dollar worldwide enterprise. With this growth has come the

prominent concern of protection of intellectual property rights (IPR) in this industry. At the

forefront of this is copyright, an essential and indispensable part of intellectual property. The

legal framework surrounding copyright in gaming is vague, yet complex. It is vague because the
rules and regulations are yet to be fleshed out in India, and it is for this reason that it is also

complex. The vagueness of the law, along with the presence of only very little judicial
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precedents, leaves much to the interpretation of the reader. This section delves into the historical

development of copyright frameworks as well as contemporary laws that govern the same.

Overview of Copyright Law
Historical Context of Copyright Law and its Contemporary Development

Copyright law was originally designed to protect literary, musical and artistic works. However,
evolving technology and the advent of artificial intelligence has forced it to adapt and change to
include software and digital assets in its gambit. Essentially, what was originally meant to protect
authors from unauthorised reproduction and distribution of their work now has a scope that is ten
times bigger than what it started with.

In India, copyright law has its roots in the very first copyright act, from the 19th century. Enacted
by the British regime in 1847, it was an imitation of English law. This act was later replaced with
the copyright act of 1914 - another imitation of English law - which is considered to be the first
‘modern’ copyright law in India.? This act laid the foundation for the Copyright Act, 1957,

The Copyright Act, 1957 is the governing legislation for copyright in India. This Act established

a Copyright Office that is under the control of the Registrar of Copyrights.® Moreover, it also

established an Appellate Board.* The Act was influenced by the Berne Convention of 1886 and
aligns with the provisions of the Trade-Related Aspects of Intellectual Property Rights (TRIPS)
Agreement of the WTO.®

The Copyright (Amendment) Act, passed in 2012, was created with the intention of
strengthening the rights of creators and streamlining the licensing process, among other reasons.

The core of this amendment was reformation.®

Application of Copyright Law

Fundamental Principles and Rights

2 Charul Tripathi, Historical Development Of Law Of Copyright, MONDAQ (Sep. 19, 2024),
https://www.mondag.com/india/copyright/978858/historical-development-of-law-of-copyright#authors
3 Copyright Act, 1957, § 9, No. 14, Acts of Parliament, 1957
“Copyright Act, 1957, § 1, No. 14, Acts of Parliament, 1957
SVilas G. Jadhav, Intellectual Property Rights with special reference to Copyright Laws in India, 3 IJSR (2014)
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There are fundamental principles of copyright law, designed to protect the exclusive rights of
creators. These include:

a. Protection: Copyright law protects any original work, including literary, musical, artistic’

and software works®. Video games - comprising not just software but also audio and
visual assets, and storylines - are protected by copyright law.®
Duration: Copyright protection lasts for the entire lifetime of the author plus sixty years
after their death. In case of joint authorship, the sixty-year duration begins after the death
of the author who dies last. °
Exclusive Rights: Owners have the exclusive right to distribute, reproduce, display,
perform and create derivative works from their material. In video games, this includes the
game’s code and audio and visual assets.
The application of copyright law in the gaming industry is multifaceted, with numerous aspects
to cover due to the combination of artistic and fundamental elements that are subject to different
types of intellectual property protection. The major components include: the game code (the
software that controls its mechanics and operation), audio and visual assets (character designs,
backgrounds and environments, music, sounds, and more), storylines, and dialogues, to name a
few.
A video game is made up of multiple components - the game code, characters, dialogue, audio
and visual assets, and the storyline. According to the Copyright Act, 1957, these works are not

collectively protected, rather they have individual protection.*

International Copyright Regulations

With the gaming industry being transnational, it is imperative to recognise the crucial role that
international laws, rules and regulations play in copyright protection, ensuring that the rights of
creators are protected across oceans.

The Berne Convention for the Protection of Literary and Artistic Works, 1886, is recognised as

the founding international law for the protection of intellectual property. The Berne Convention

"Copyright Act, 1957, § 13, No. 14, Acts of Parliament, 1957
8Copyright Act, 1957, § 14, No. 14, Acts of Parliament, 1957
°Engineering Analysis Centre of Excellence Pvt Ltd v. the Commissioner of Income Tax & Anr., LL 2021 SC 124
WCopyright Act, 1957, § 22, No. 14, Acts of Parliament, 1957
Andy Ramos, et. al., The Legal Status of Video Games: Comparative Analysis in National Approaches, WIPO
(2013)
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focuses on copyright laws. Prior to the Convention, countries had varying legislations for the
protection of intellectual property and copyright, each as inadequate as the other. The Berne
Convention changed that, giving countries a common groundwork to build upon, so that they

could create laws that were tailored to the characteristics and requirements of their own nation.*2

The WIPO Copyright Treaty (WCT), a special agreement that was made under the Berne
Convention, deals with the protection of the rights of the authors of works in a digital
environment. This treaty has two major aspects that are protected by copyright: computer
programs and data compilations that, when arranged in any form, is considered an “intellectual
creation”. '3

India ratified the WCT in 2013, thereby reinforcing its commitment to protecting copyrighted
works in the digital landscape. This treaty is vital especially for game developers in India who
distribute their games across the world, as it ensures that their works are protected under national

and international copyright laws.

I11. COPYRIGHT CHALLENGES FOR GAME DEVELOPERS

The video game industry in India is rapidly evolving, partly due to the availability of mobile
games, which enables everyone to play video games regardless of whether they possess a
console or not. This burst of popularity came with a burst of challenges. Game developers face a
myriad of issues related to copyright, ranging from the complexities of ownership, licensing,
user-generated content (UGC) and protecting original game elements. This section explores the
existing challenges and analyses them within the Indian context, using global practices as a

comparison.

Ownership of Game Content

Complexities of Authorship and Ownership in Collaborative Game Development

The complexities that surround the ownership of a game stems from the fact that game
development is an extremely collaborative process, with multiple individuals contributing to it

such as programmers, graphic designers, animators, writers, sound engineers and many more.

2WIPO,
https://www.wipo.int/treaties/en/ip/berne/summary_berne.html#:~:text=The%20Berne%20Convention%2C%20con
cluded%20in%201886%2C%20was%20revised,Paris%20in%201971%2C%20and%20was%20amended%20in%20
1979., (last visited Sep. 19, 2024)
BWIPO, https://www.wipo.int/treaties/en/ip/wect/summary_wct.html, (last visited Sep. 19, 2024)
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This raises the issue of authorship and ownership of the final product. In India, the Copyright
Act, 1957, recognises the creator of the work as the owner unless specified otherwise by a
contract. However, complications arise in the case of video games where multiple contributors
are involved.

In large game development studios, different employees contribute to different aspects of the
game, which makes the structure of the ownership complex and muddled. In these cases,
ownership typically resides with the company that employs the developers, as per the ‘work for
hire’ doctrine.

The ‘work for hire’ doctrine essentially states that the creator is not considered to be the

copyright holder of a specific work unless there is an absence of a contract or the contract is

stating the contrary.** This is because when an individual, for example - an employee, creates the

design of a video game character, the design automatically belongs to the company they work for
and for whom they designed the character.

This poses a problem when that employee wishes to change jobs. Often, designers have a distinct
style preference, which is visible in all their work. There are instances wherein a designer wishes
to take his existing designs to his new workplace. This is where the issue of ownership arises and
it is up to the legislation to clarify the same.

In India, the law states that any literary, dramatic or artistic work that was created by someone
during the tenure of their employment belongs to the employer as the first copyright holder
unless there is a contract stating the contrary.®> However, this does not contribute any clarity to
game development, because there are multiple individuals contributing to a single project. For
this reason, Indian game developers rely on contracts to resolve the question of ownership.

The relationship between developers, publishers and employees is typically governed by detailed
contracts that outline the rights and responsibilities of the respective parties regarding the
development of game content and the ownership. For example, developers are often required to
relinquish all their rights with regards to the game in exchange for financial compensation or

other benefits.

14Renee Hobbs, Copyright and Fair Use, IEML (2019)
15Copyright Act, 1957, § 17, No. 14, Acts of Parliament, 1957
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NASSCOM Gaming Forum, a key body in India’s gaming industry, actively encourages
developers to specify ownership rights in contractual agreements.’® Internationally, Electronic
Arts Sports uses extensive contracts to define the ownership of various aspects of their games,

including character designs, narrative scripts, and audio-visual components.

Licensing and Distribution

Agreements with Third-Party Creators

Games often incorporate third-party assets such as audio-visual designs, 3D models, and more,
all of which require specific licensing. Indian law states that the owner of the copyright of either
a current work or a future work can give or transfer their rights to another person. This transfer
can be whole or partial in nature, and can apply broadly or with certain limitations.!” This
transfer is what publishers and developers must secure before using or incorporating any such
asset into their game. Failure to do so often results in legal disputes and major financial losses, as

well as massive setbacks in the progress of the development of the game.

Grand Theft Auto V, by Rockstar Games, has faced multiple challenges for using unlicensed
music. In 2021, after the release of Grand Theft Auto: The Trilogy, data miners discovered that
music that should’ve been removed from the game files weren’t, which meant that the music

Rockstar Games failed to remove from GTA V was illegally present, as the licences to use those

songs had expired already.*® This clearly demonstrates the need for detailed agreements.

Usage of Open-Source Software

Due to the complications around third-party licensing, game developers in India and around the

world often use open-source software, due to its accessibility and cost-effectiveness. Open-

1BNASSCOM, https://nasscom.in/, (last visited Sep. 19, 2024)
Copyright Act, 1957, § 18, No. 14, Acts of Parliament, 1957
18pC GAMER, https://www.pcgamer.com/dataminers-are-finding-developer-comments-and-unlicensed-songs-in-
gta-trilogy-as-rockstar-games-launcher-remains-offline/, (last visited Sep. 19, 2024)
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source software is a type of software for which the source code is publicly available, allowing

anyone to modify and build up on the source code.*®

However, using open-source software comes with its own set of licences, such as the GNU
General Public Licence (GPL) or the MIT License. The GNU GPL is a free, copyleft licence that
is intended to guarantee a user’s freedom to share and change a program.?® Developers must
ensure that they comply with these licences, which may also require sharing the source code or

giving credit to the original creators.

Still, developers can also use proprietary software, which gives exclusive rights to the
developers. This use comes with licensing fees and restrictive terms. For example, the Unreal
Engine from Epic Games. This engine can be used for numerous applications, like video games.

In order to use this engine, developers have to adhere to the proprietary terms set by Epic Games,

which can include revenue sharing models or limitations on distribution.?

User-Generated Content (UGC) and Modding

The legal status of user-generated content (UGC) and modding in video games is a complex
interplay of intellectual property right, copyright laws and user rights. While modding often
enhances a player’s experience and brings about new perspectives of a previously-released game,
it can clash with copyright laws and the existing rights of the game developers. Examining and

understanding this interplay is crucial to developing better statutory frameworks.

Legal Status of UGC in Games

User-generated content (UGC) has become a significant aspect of many games, allowing for
gamers to share their skills and passion with the world while also increasing the popularity of a
game. UGC has evolved to the level that there are gamers who are millionaires just from

streaming or making videos of or based on these games.

OPENSOURCE, https://opensource.com/resources/what-open-
gaming#:~:text=0pen%20source%20software%20is%20software,adapt%20t0%20fit%20their%20preferences, (last
visited Sep. 20, 2024)
2GNU, https://www.gnu.org/licenses/gpl-3.0.en.html, (last visited Sep. 20, 2024)
ZIUNREAL ENGINE, https://www.unrealengine.com/en-US/eula/unreal, (last visited Sep. 20, 2024)
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The Copyright Act, 1957 doesn’t explicitly mention UGC, which is where the problem lies. The
legal status of UGC in India is new and undefined, leaving the subject open to various
interpretations. However, general principles of copyright suggest that the original game
developer would have ownership of the game while the user might hold copyright over his

creations alone.

A very popular game that can be taken as an example is PUBG Mobile. Prior to the game’s ban,
there were multiple gamers who rose to popularity simply by live streaming their gameplay or
posting YouTube videos on it. Even now, with BGMI, there are many YouTube creators and
streamers who make money by streaming the game. Still, the developers maintained strict
control over the game’s core elements. Minecraft is another popular game to generate content

from, with the scene bursting in 2020-2022 during the pandemic.

Policies on Modding

Modding, which is essentially modifying a game’s content, is another sector where copyright law

intersects with gaming. A mod is a term applied to public alterations to video games.? The

streamers and content creators often code and create specific mods to add to the games that they
play. Modding is generally accepted and even encouraged in the gaming community. However,

there have been instances of misuse of this ability.

India has a lack of clear legal guidelines regarding modding, leading to the creation of a grey
area for developers and users alike. Not all developers encourage modding due to possible
copyright infringement while others actively encourage modding by providing software
development kits (SDKSs).

Counter-Strike has a thriving modding community in India. The game’s developer, Valve, allows
mods under specific conditions. However, they retain copyright over the core elements of the
game. This has resulted in some modders having to cease their work when it conflicts with

Valve’s copyright policies.

22 NORTON ROSE FULBRIGHT, https://www.nortonrosefulbright.com/en/inside-sports-law/blog/2020/06/end-of-
the-mods-cautionary-tale-for-copyright-holders-active-in-an-open-source-environment, (last visited Sep. 20, 2024)
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Modders rarely profit from the sale of their work and have few real rights over their creations.?

Sometimes, they can receive investment for their work, considering the high standard of
programming skills required, but mods are usually created by fans who are interested in
rectifying what they believe can be fixed or added. Ultimately, the lack of clear guidelines
nationally and internationally has led to much uncertainty over the ownership of modded content,
and thus it remains to be seen whether modders will receive copyright protection over their

works or whether the game developers will retain full rights over their creations.

Protection of Original Game Elements

The protection of original game elements by developers and against any consumer or content
creator that wishes to monetise or make use of the game is a very complex landscape, due to the
lack of defined laws and regulations in India. Since copyright law omits a game’s mechanics and
gameplay from its ambit, there is no clarity on how copyright - and by extension, intellectual

property - protection applies to these elements.

Mechanism for Protection of Game Elements

Game developers often seek to protect original elements of their games such as visual style,
gameplay mechanics and narrative design. In India, under the Copyright Act, 1957, developers
can register and protect their game’s artwork, music and storyline but the protection of the

mechanics of the game is very unclear.

Globally, there have been cases wherein courts have clarified the extent to which copyright
protection applies to various game elements. The core of this is whether the expression of the
idea and the software itself can be separated and regarded as two distinct elements. Usually,

copyright protects the expression of an idea alone, and not the software or program.

In Whelan Associates, Inc. v. Jaslow Dental Laboratory, Inc.?*, the United States Court of

Appeals for the Third Circuit held that in a program, the structure, sequence and order can be

ZChristopher L. Moore Dr., Commonising the enclosure: online games and reforming intellectual property regimes,
(2005)

24797 F.2d 1222 (3d Cir. 1986), cert. denied, 479 U.S. 1031 (1987)
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protected under copyright law as an ‘expression’. This means that the meaning of “expression”
in the ambit of copyright law can be widened through judicial interpretation to extend to
programs or parts of programs and softwares as well. However, this interpretation was narrowed
by the U.S. Supreme Court in 1991 in the judgement of Feist Publications, Inc. v. Rural
Telephone Service Co..?® In this case, the Court rejected the “sweat of the brow” doctrine, which
states that a creator gets copyright protection through pure diligence during the creation of any
sort of work. According to this doctrine, it does not matter whether there was any significant
creativity involved in the creation of the work. As long as there was hard work and effort put in,

the owner would have copyright protection.

This doctrine was reaffirmed in India in the case of Macmillan and Company Ltd. v. K. and J.
Cooper,?® where it was emphasised that copyright protects the skills, efforts and resources that
were invested by the creator into the work. An essential of copyright is originality, however
originality does not equate to novelty, as a work can be an original regardless of whether it bears

any sort of resemblance to any other existing creation.?’

Challenges in Enforcing Copyright Protection for Non-Tangible Aspects

A significant challenge in the gaming industry, both in India and worldwide, is the enforcement
of copyright protections for non-tangible elements of a game, such as gameplay. While
storylines, characters and visual elements can be easily copyrighted, the same is not applicable to
gameplay mechanics in India. However, in other countries, sometimes gameplay mechanics fall

under patent law.

In the case of Tetris Holding, LLC v. Xio Interactive, Inc,?® Tetris had sued Xio Interactive on the
basis that Xio copied the look of Tetris for the game Mino without the required permission. The
founder of Xio admitted to copying the game directly from Tetris. They were denied a licence,
following which they continued to develop the game, trying to avoid infringing on Tetris’

copyright protection by creating new audio-visual assets. However, the court decided to not

%111 S. Ct. 1282 (1991)
%6 (1924) 26 BOMLR 292
2’Bhagyamma Gopala, Protecting Creative Works: Exploring Copyright Protection Under Indian Copyright Law, 1
ILE INT’L LAW REVIEW, (2023)
28863 F. Supp. 2d 394 (D.N.J. 2012)
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apply the scenes-a-faire doctrine and held that Xio infringed the copyright as it copied the

overall game design.?®

The uncertainty and lack of legal clarity surrounding the protection of game mechanics and
individual elements contributes to the long list of issues that need immediate attention.

IV. COPYRIGHT ISSUES FOR CONSUMERS, STREAMERS AND CONTENT
CREATORS

As the gaming industry expands globally and within India, so do the legal complexities
associated with the protection of intellectual property. This impacts not only the developers, as
previously discussed, but also consumers, streamers and content creators who use games in
various ways, often as a source of income. With the rise in popularity of applications such as
Twitch, YouTube and other social media platforms, content creation in the gaming sphere has
become a significant aspect of the broader gaming ecosystem. This section explores key

copyright issues that affect consumers, streamers and content creators.

Streaming and Content Creation

Live streaming of video games, commonly done on social media platforms such as Twitch and
YouTube, has sprung in popularity, particularly during the Covid-19 pandemic. There were
numerous gamers who used this jump to kickstart their streaming careers, leading to huge profits

with very less investment. This posed problems for creators and developers alike.

Copyright Issues Related to Streaming Platforms

While streaming has emerged as a popular form of entertainment and content creation, streaming
presents numerous copyright challenges, especially the rights of game developers and publishers.
Under copyright law, video games are considered, to an extent, as audio-visual works, so

streaming any gameplay of a game without permission could constitute copyright infringement.

29John Quagliariello, Applying Copyright Law to Videogames: Litigation Strategies for Lawyers, 10 JSEL, (2018-
2019)
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In India, streaming is mostly unregulated as compared to other countries like the United States,
where platforms such as Twitch and YouTube provide game developers with tools to enforce
copyright claims. In the USA, platforms can issue Digital Millennium Copyright Act (DMCA)
takedowns for unauthorised use of copyrighted content. In contrast, the Copyright Act, 1957
does not have specific provisions that address game streaming, leaving content creators

vulnerable to claims from game developers.

The Economics Behind Streaming

It is essential to note that there are three major types of streams: tournament streams, variety

streams and the streams of professional players.*® All three types of streamers generate huge

amounts of revenue, and this makes the option of streaming as a career all the more appealing.

In 2014, PewDiePig, the famous YouTuber, earned more than seven million dollars.3! He would
be classified as a variety streamer, whose streams actually make the least amount of money
among the three. This fact gives us a clear idea of how much revenue is generated from

professional players’ streams as well as tournament streams.

Considering the huge profit margin, as the investment by the player extends to a high-end
gaming setup (a one-time payment) and each game, it is not a surprise that many game
publishers want to prevent creators from capitalising on their games while infringing on their

copyright.

Fair Use Doctrine and its Applicability

The doctrine of fair use provides a defence for content creators who use copyrighted materials
under certain circumstances, such as for commentary, criticism, education, entertainment, etc.
They may or may not generate income from it however the fact remains that they are using

copyrighted material. When the owners of this copyright enforce copyright claims against these

%0Eric Jungar, Streaming Video Games: Copyright Infringement or Protected Speech?, 3 PRESS START (2016)
$1BBC, https://www.bbc.com/news/technology-
3342541 1#:~:text=Y ouTube's%20most%20popular%20star%20earned,One%20Direction%20and%20Taylor%20S
wift., (last visited Sep. 21, 2024)
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creators, they often use this doctrine to argue that their commentary, gameplay and interactions

with viewers transform the original content to an extent that it can fall under the fair use doctrine.

In Campbell v. Acoff-Rose Music,*? the court used a four-step approach to determine whether the
application of the fair-use doctrine was acceptable. The four steps are: (1) the purpose and
character of the use; (2) the nature of the copyrighted work; (3) the amount and substantiality of
the portion used in relation to the copyrighted work; (4) the effect of the use upon the market for

or value of copyrighted work.*

Applying this approach to an example will assist in understanding this concept. For example,
Person A is a video game streamer on Twitch. He has subscribers who pay money monthly,
quarterly, or biennially to watch his content and interact with him. However, he started streaming
purely for entertainment reasons before moving on to monetisation. Person A primarily plays the
game Minecraft, and much of his content includes various mods that he creates himself and
imbeds in the game. The question here is whether A’s use of the game and the profit he makes

can be defended from copyright claims under the fair use doctrine?

Step 1 talks about the purpose and character of the use of the copyrighted work. The original
reason for the streaming of the game was demonetised entertainment, with a later shift to
monetisation of content. This shift came when A started adding mods to the game to create

content. Therefore, it can be said that the use of the game is commercial in nature.

Step 2 talks about the nature of the copyrighted work itself. Minecraft is a video game that has
been around for years, with millions of players ever since its release. The game has gone through
multiple updates, but its software is such that it provides for coders to add their own mods or
expansion packs. This means that though the work may be copyrighted, there is also leeway

given by the developers themselves for creative freedom.

32510 U.S. 569, 57677 (1994)
%3Brian Casillas, Attack Of The Clones: Copyright Protection For Video Game Developers, 33 LOY. L.A. ENT. L.
REV. 137 (2013)
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Step 3 is the amount and substantiality of the portion used in relation to the copyrighted work as
a whole. In the current example, the original game is essentially being used as a base for the
modded program to run. The entertainment and content is derived from the player’s use of the
game with the modified or added-on mechanics. Therefore, the substantiality of the use of the
game by Person A in connection with the actual game itself is quite low.

Finally, Step 4 talks about the effect of the use of the work on the potential market and/or the
value of the copyrighted work. Ultimately, coders do not release the mods that they create to the
general public. Adding on the popularity of video game streaming and therefore the enormous
amount of viewers, it actually boosts the popularity of a certain game. Considering all the four
aspects, it can be reasonably inferred that the fair use doctrine can apply to this example.

Despite the broad interpretation in the US about fair use, there have been instances wherein game
publishers have issued DMCA takedowns to YouTubers who post gameplay footage. Nintendo,
the publisher of multiple famous video games such as Super Mario Bros., Pokémon and more,
issued multiple copyright claims against the YouTuber PointCrow and his channel, where they

claimed all the ad revenue from his videos that contained a multiplayer mod for the game Breath

of the Wild. They also insisted that some videos be deleted.** However, it was noted that many of

the videos that Nintendo targeted do not feature the mod or the game. This brings up the
question: to what extent can game publishers lay copyright claims on content creators? The
actions of Nintendo are not without precedent, as there have been situations with other creators
where they have done the same. All their actions have done is garner backlash from the gaming

community over the harsh nature of their legal actions.

In India, fair use is termed as “fair dealing” within the ambit of the Copyright Act, 1957. The law
states that a fair dealing with any work, not being a computer programme, for the purpose of
private or personal use, criticism or review, and the reporting of current events and affairs, does
not constitute an infringement of copyright.3® The scope of fair dealing in Indian law is narrower

compared to American law. The Indian legislature and judiciary have failed to address whether

3BOINGBOING, https://boingboing.net/2023/04/17/nintendo-continues-copyright-crackdown-on-youtubers-
posting-gameplay-footage.html, (last visited Sep. 21, 2024)
%Copyright Act, 1957, § 52, No. 14, Acts of Parliament, 1957
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streaming video games constitutes transformative use, creating uncertainty and problems for

streamers.

Fan art and Fanfiction

Fan art and fanfiction are creative works produced by fans based on existing designs and
storylines with added plots of their own imagination. These fan works, especially fan arts, are
immensely popular, with multiple artists gaining increased popularity for their artwork. While
this also increases the popularity of the game, it leaves behind many questions about the

ownership of the art or story.

Legal Implications of Fan Creations

In Indian copyright law, fan creations would normally be considered as derivative works, which
gives the original game developers the exclusive right to authorise or prohibit such creations.
However, most game developers tolerate and even encourage fan creations as long as it does not
infringe too much on the original copyrighted work. Blizzard Entertainment, the creator of

Overwatch, conducts student contests where players and fans can send in their fan art based on

the game and compete for prizes.*®

In India, the game Raji: An Ancient Epic, saw a surge in fan art following its release. The
developers actively promoted fan creations, recognising the value of fan interactions and the
visibility it gives to the game. In fact, when the developers released the Enhanced Edition of the
game, they incorporated fan recommendations and even software changes and mods that were

created by fans.®’

Therefore, it can be seen that the general attitude of game publishers to fan creations is positive,

but there are exceptions to every rule and Nintendo is definitely one of them.

In-Game Purchases and Virtual Goods

36BLIZZARD, https://careers.blizzard.com/global/en/student-contests, (last visited Sep. 21, 2024)
S’EPIC GAMES, Award Winning Indian Indie Action-adventure Raji: An Ancient Epic returns with a brand-new
Enhanced Edition, (last visited Sep. 21, 2024)
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In the world of gaming, virtual items such as character skins, weapons, and other in-game assets
have become significant commodities. Players spend real money to buy in-game currency that
allows them to buy virtual goods. They also often engage in trades and resales between and

amongst other gamers. Yet, the question of ownership remains complex.

Applicability of Copyright Law to Virtual Goods

In India, the law does not explicitly address ownership rights for virtual goods. This often leads
to confusion in the gaming community. This became even more complex with the development

of the metaverse.

In the metaverse, copyright laws must account for user-generated content, the ability of any user
to create such assets, share it with other players and many more. This has caused even more

complications over the ownership of the goods.

Contrary to popular belief, users do not have any legal ownership rights over virtual property.

Instead, when buying the item, they are paying for a licence that allows them to use the items in

the game as per the terms laid down by the game publisher.®® In the metaverse, this becomes

harder to enforce. It is easy for copyrighted material to go undetected in the metaverse, and even

if the infringement is detected, finding the user behind the infringement is a hard task.

The lack of a detailed law regarding this complicates everything from detection to enforcement
as they leave much grey area that needs to be covered except the legislation to do so doesn’t

exist.

V. EMERGING TRENDS AND CHALLENGES
The international gaming industry has become a dynamic and expansive sector, driven by
cutting-edge technology such as artificial intelligence, NFTs and the metaverse. These

advancements, though contributing to scientific development, also create multiple legal

38 WE FORUM, https://www.weforum.org/agenda/2019/12/virtual-goldmine-in-game-goods-digital-ownership/,
(last visited Sep. 21, 2024)
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challenges that are intertwined and impossible to separate. In India, technological advancement
and the growth of the industry outpaced the legislative development. This section covers the
emerging legal issues and challenges in the present age.

NFTs in Gaming
NFTs are digital assets that are used to verify the legitimacy of an actual asset, like a photograph,

film or a piece of music.®® Essentially, it is digital currency which acts as a representative for

actual items that exist in the real world.

NFTs in Copyright Law

Much like the rest of the new technology, NFTs are not addressed in the Copyright Act, 1957,
making these ownership rights and copyright protection legally ambiguous. NFTs are digital
artworks that do not have any value on their own unless it is a representative depiction of some
other work. Therefore, it is intangible and not digital. Because of this, NFTs cannot be
interpreted as included in the Copyright Act, 1957. This means that when an NFT is bought,

even though the buyer owns it, they do not receive copyright for the actual underlying item.

Globally, games like Axie Infinity have integrated NFTs into their system, allowing players to
buy, sell and trade in-game assets.** However, this system raised multiple questions as players
often do not fully understand their ownership rights over digital and in-game assets. While NFTs
are an exciting opportunity for game developers and players, the reality is that legal frameworks
in India and around the world are yet to catch up, leading to developers and players navigating a

complex system with no guidelines whatsoever.

Legal Issues in Ownership and Transfer of Digital Assets

The use of NFTs in gaming, particularly in India, raises multiple legal issues over the ownership
and transfer of these digital assets. While NFTs allow players to trade, sell and buy digital assets,

the underlying intellectual property and copyright remain with the original creators or licensors.

39 MONDAQ, https://www.mondag.com/india/copyright/1393964/navigating-nft-legality-copyright-complexities-in-
india, (last visited Sep. 21, 2024)

“OMONDAQ, https://www.mondag.com/india/copyright/1393964/navigating-nft-legality-copyright-complexities-in-
india, (last visited Sep. 21, 2024)

41 AXIE INFINITY, https://axieinfinity.com/, (last visited Sep. 21, 2024)
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Many users wrongly believe that buying an NFT grants them rights such as reproduction or

commercial usage of the associated content, which is not the case.

Therefore, due to the absence of legislation, the mechanism used to govern the purchase and sale

of NFTs are smart contracts. These contracts are operated and implemented on blockchain.*2

Smart contracts are used because it allows the parties involved to enforce limits and terms of the
use of copyrights in the NFT. Despite this, there is still a lack of an enforcement mechanism for
the owners of the underlying work in the NFT. This is an urgent requirement, as the development

of NFTs and the progress of technology doesn’t seem to be stopping.

Al-Generated Content and Copyright

The gaming industry is adapting to the advent of artificial intelligence (Al) for content creation,
such as generating game levels, characters, and even entire worlds. This poses another issue:
who owns the copyright of Al-generated content? Is it the programmer, the prompt generator, or

the artificial intelligence itself?

Usage of Al for Game Content Creation

Al systems are capable of creating huge amounts of content, ranging from simple artwork to
functioning codes. This gives players the opportunity to do what may not be humanly possible,
as artificial intelligence can surpass the speed and capabilities of humans. However, there are
doubts surrounding the protection of copyright of Al-generated works.

In India, the definition of an “author” under the Copyright Act, 1957, means a human creator.*®
Therefore, Al-generated content does not currently qualify for copyright protection under Indian
law. Moreover, Indian courts have yet to provide a clear ruling on these matters, leaving Al-

generated content in a legal grey area.

A prominent example of Al-generated game content is Minecraft, where Al algorithms are used

to create game worlds. While the game developer, Mojang, retains the copyright to the software,

42 EGAL 500, https://www.legal500.com/developments/thought-leadership/commercialising-copyright-nfts-does-
popularity-mitigate-legal-risks/, (last visited Sep. 21, 2024)
“3Copyright Act, 1957, § 2(d), No. 14, Acts of Parliament, 1957
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questions arise as to who owns the copyright of the seed that created the world. Currently in
India, players do not hold copyright over such creations, as Al-generated works are not

recognised under Indian copyright law.

Determining Ownership of Al-Generated Assets

The use of Al to create game worlds in Minecraft is a prime example of the complexities
surrounding authorship and ownership in Al-generated assets. However, when Al tools generate
content anonymously without any other human intervention, the ownership issue becomes more
complicated. Since, Al-generated works are not covered under the Copyright Act, 1957, there is
no clarity on the legal status of these creations.

The major issue when it comes to granting ownership and authorship right to an Al in an Al-
generated work is that in the event that the Al creation itself infringes on the copyright of an
already existing material, then there is no possible legal course for the owner of the infringed
work because Al is neither a juristic nor a natural person and therefore cannot be sued.**

This clearly highlights the need for a detailed legislation or amendment to an existing legislation

that clarifies any and all questions regarding ownership of Al-generated content.

Esports and Copyright

Electronic Sports, or Esports, are another emerging sector in the gaming industry. From casual
in-game tournaments to full-fledged professional gaming tournaments, this sector has evolved
into a giant business model that involves more than just the game and the player, but also teams,

companies, hardware manufacturers, broadcasters and streamers.

Copyright Issues in Broadcasting and Streaming

Esports broadcasting and streaming raise significant copyright concerns, especially in India
where events like the Free Fire India Championship and other such tournaments attract massive

viewership. Under the Copyright Act, 1957, the right to broadcast and communicate audiovisual

content to the public is protected under copyright.*® This gives even organisers, game developers,

4 MONDAQ, https://www.mondag.com/india/copyright/1295978/copyright-ownership-of-ai-generated-content-in-
india, (last visited Sep. 22, 2024)
“SCopyright Act, 1957, § 14(c)(ii), No. 14, Acts of Parliament, 1957
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and broadcasters exclusive rights to stream and broadcast esports events, thereby preventing the
unlicensed and unauthorised streaming of video game tournaments.

However, this does not prevent unauthorised streaming from taking place. Fans who have access
to the official streams often re-stream it for fans who do not have access to the official stream.
This can lead to copyright infringement claims as broadcasting rights are often exclusive in
nature and controlled by the licence holders.

As esports continues to grow in India, it will become harder to ensure compliance with copyright
laws unless there is a mechanism for strict enforcement of intellectual property rights and
protection in place.

V1. POLICY RECOMMENDATIONS

The ever-evolving nature of the gaming industry has necessitated the adaptation of existing legal
framework and the creation of new legislation in order to keep up with the development of video
games. Policymakers must consider how existing laws can be modernised to meet the needs of
today’s developers, creators, and consumers. This section outlines policy recommendations with

a focus on India’s legal context as well as broader international challenges.

Revisiting Fair Use and Transformative Use Doctrines

The doctrine of fair use, though lenient, needs to be expanded to include more than just what is
already covered. It is currently limited to categories such as criticism, review, and private study.
However, this ambit is outdated and contributes nothing to the present technological state of the
country. It does not accommodate modern gaming practices like live streaming and other forms

of content creation. Transformative works, which add something new to the original work and do

not substitute the original work, must also be considered for protection.“®

Proposal
India should consider expanding its fair use doctrine to explicitly cover transformative works in

the gaming industry. The present categories can also extend its application to criticism,

commentary, and derivative works specific to the gaming sector. This should also include

46 MONDAQ, https://www.mondag.com/unitedstates/copyright/1215068/transformative-use-and-copyright-
infringement, (last visited Sep. 22, 2024)
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exceptions for streams, mods and other works, thereby allowing creators to build on existing

intellectual property without infringing on copyright laws.

Improving Indian Legal Processes

Unlike other countries, India does not have a well-established process for the protection of
digital works, especially video games. The lack of framework poses a serious issue when it
comes to copyright owners who actually desire to enforce their rights against any infringement.

In the USA, DMCA takedown notices are used by large companies on platforms such as

YouTube and Twitch to remove content that infringe on their copyright.*’

Proposal
India should streamline its legal processes to create a more balanced system where intellectual

property is protected but not creativity isn’t stifled. Taking inspiration from the trademark
dispute redressal system, India should adopt a notice-and-counter-notice system that is
specifically designed for video games and its various components. This would give creators the
chance to dispute baseless copyright claims that are thrown against them while also making the
process more efficient and effective. India should also consider creating policies to combat
frivolous or bad-faith copyright claims.

Further, a government-backed advisory body can also be created. This body would provide legal
guidance, dispute resolution and educational resources to content creators. Such reforms would
protect the creators while also promoting transparency and fairness in the rapidly growing digital

landscape.

Collaborations between Developers and Consumers

Much of a game’s popularity stems from community-driven content, such as modding and UGC.
Modding communities create extensive game modifications which usually enhances and expands
upon the original game. More often than not, game developers shun modding. However, if

modding and UGC can be embraced and a collaboration can be formed, it will solve the present

4TLUTZKER, https://www.lutzker.com/dmca-takedown-notices-a-valuable-tool-for-copyright-holders-yet-subject-
to-abuse/, (last visited Sep. 22, 2024)
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legal gap of protection of copyright against modding as well as the protection of the mods

themselves.

Proposal
India should establish legal frameworks that encourage collaboration between developers and the

modding community. One possibility can be the implementation of user licensing agreements
that grant modders partial rights to their unique codes and creations while the developers still

retain overall copyright. India can look to global examples for inspiration, such as the UGC

models of Roblox*® and ARK: Survival Evolved®® that provide creators freedom for content

creation along with structured guidelines.

VII. CONCLUSION

The rapid evolution of the gaming industry has revealed gaps in copyright protection due to legal
frameworks being unable to catch up to the development, especially for intangible elements like
gameplay mechanics. While to an extent, the Copyright Protection Act, 1957 in India offers
protection for visual and audio elements, there is a severe lack of mechanisms for the protection
of gameplay and game design in the country. The lack of clarity, coupled with an ever-evolving
digital landscape, presents challenges to everyone, not just the developers alone.

To ensure that all the interested parties are adequately protected, there is a pressing need for a
comprehensive legal framework that recognises and protects the unique and specific aspects of
the gaming industry. Achieving a balance between innovation and protection of intellectual
property is crucial. By addressing these challenges, India can create a better gaming environment
that encourages creativity while also protecting all the stakeholders involved: the game
developers, content creators, and streamers. This is the need of the hour, for technology will slow

down for no one and unless India does something, it will be left in the dust.

48ROBLOX, https://devforum.roblox.com/t/ugc-program-expanding-creation-and-monetization-with-avatar-bodies-
and-heads/2531046, (last visited Sep. 23, 2024)
49STUDIO WILDCARD, https://devkit.studiowildcard.com/getting-started/creating-new-mods, (last visited Sep. 23,
2024
: For general queries or to submit your research for publication, kindly email us at ijalr.editorial @gmail.com
https://www.ijalr.in/
©2024 International Journal of Advanced Legal Research



https://www.ijalr.in/

