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INTRODUCTION:

The Prevention of Sexual Harassment (POSH) Act of 20132 in India was a significant legislative

milestone in recognizing and addressing the pervasive issue of workplace sexual harassment
against women. With the enactment of this act, India took a crucial step towards establishing a
legal framework for prevention, redressal, and protection against such misconduct, thereby
promoting a safe and secure work environment for women. It acknowledged that workplace
sexual harassment not only infringes upon harassed women’s rights but also disrupts their

professional and personal lives.

While the act was in the right direction, the implementation of the Act has revealed several gaps
and limitations that hinder its effectiveness in providing comprehensive protection and support to
victims. It is imperative to take into account these shortcomings and undertake reforms to
address them. This short article aims to identify these shortcomings while urging for requisite
reforms to foster a more inclusive, equitable and secure work environment for all employees,

leading to enhanced productivity and well-being for all.

1. No protection for male employees:

! Second Year Law Student at Vivekananda Institute of Professional Studies, GGSIPU.
2Prevention of Sexual Harassment at Workplace Act, 2013, No. 14, Acts of Parliament, 1949 (India).
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The POSH Act was formulated to address the prevalent issue of sexual harassment faced by
women in the workplace. However, in recent years, there has been a growing acknowledgment
that men can also be targets of workplace harassment, including sexual harassment.
Unfortunately, the current framework of the POSH Act denies them explicit protection, leaving
them vulnerable to harassment without adequate legal recourse. This omission is particularly
concerning as it reinforces stereotypes and perpetuates gender-based discrimination. It also
disregards the principles of equality and non-discrimination enshrined in various national and
international legal frameworks.® Even in Dr. Malabika Bhattacharjee V. Internal Complaint
Committee, Vivekananda College and Ors.#, the Calcutta High Court opined that the ambit of the
POSH Act must be interpreted in broader terms and held that any person, irrespective of gender,
can be sexually harassed as mentioned in section 2(n) of the said act.

2. Exclusion of LGBTOQIA+ and third gender employees from the purview of this act:

Another important issue in the present time is the lack of explicit protection for individuals of the
third gender or those who identify as LGBTQIA+ under the POSH Act. The Act primarily
focuses on providing safeguards against sexual harassment to women, while neglecting the
unique experiences and challenges faced by individuals who do not conform to conventional
gender norms. By excluding this marginalized group from the Act's provisions, it fails to address
their specific needs and leaves them without adequate legal recourse in cases of harassment.® The

case of Dr. Malabika Bhattacharjee V. Internal Complaint Committee, Vivekananda College and

Ors.%serves as an important reference for interpreting the scope of the act being studied. In the

aforesaid case, the Calcutta High Court held that any person, irrespective of sexually harassed,

can be sexually harassed if section 2(n) of the said act is interpreted in wider sense.

3. Inadequacy in addressing harassment in remote work settings:

3 Nikunj Arora (POSH Act, 2013, July 11, 2022, https://blog.ipleaders.in/posh-act-2013/, accessed 30 May, 2024.

“Dr. Malabika Bhattacharjee V. Internal Complaint Committee, Vivekananda College and Ors., W.P.A. 9141 of
2020.
®Ibid at 2.

blbid at 3.
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One significant lacuna that has become apparent, especially in the context of the COVID-19
pandemic, is the limited coverage of the POSH Act regarding work-from-home arrangements.
The Act was formulated before the widespread adoption of remote work practices, and its
provisions primarily focus on addressing sexual harassment within typical workplaces. However,
the pandemic has necessitated a rapid transition to remote work, creating new challenges and
vulnerabilities, including cyber bullying, online harassment and inappropriate virtual
interactions. There can be various circumstances which can constitute harassment in the virtual
workplace likeasking questions related to one’s personal life and sexual life, displaying
sexually suggestive images, inappropriate dressing by seniors or colleagues, demanding to
keep video on in all virtual meetings, especially after working hours and taking screenshots
of employees during meetings. Unfortunately, the POSH Act does not explicitly encompass
these emerging forms of harassment that may occur in remote work settings. The absence of
specific provisions covering work-from-home situations poses significant concerns for the well-
being and safety of remote workers. Without proper guidelines and recourse, employees in
virtual workspaces may be more susceptible to harassment without adequate support and

protection.’

4. Timelines may be unrealistic:

The act provides for filing of complaint against sexual harassment within three months from the

date of the incident and allows extension of up to six months if the ICC is convinced that

circumstances prevented the victim from file the complaint earlier®. While these timelines are

important for ensuring timely action, it is crucial to recognize that investigations into complex or
deeply rooted harassment cases may require more time than what is currently provided by the

law, in that case these timelines may be considered unrealistic. Strict adherence to these fixed

7 Chirag Patel (Redefining Workplaces under the Posh Act post- Covid, April 16, 2023),
https://timesofindia.indiatimes.com/blogs/voices/redefining-workplaces-under-the-posh-act-post covid/, accessed 30
May, 2024.

8Supra at 1.
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timelines could lead to rushed or inadequate investigations, compromising the due process and
fairness for both the complainant and the accused.®

5. Non Accessibility for Women in the Informal Sector:

Women in the unorganized sector often fail to access the provisions of the POSH Act due to the
lack of awareness and the absence of formal structures to support the implementation of the Act.
The Act mandates the formation of Local Complaints Committees (LCCs) at the district level to
handle complaints from women in the unorganized sector, but these committees are often under-
resourced and poorly trained, making it difficult for women to utilize them effectively. This

limitation significantly hampers the accessibility and effectiveness of the POSH Act for women

working in unorganized settings.°

6. Ambiquity on options available to dissatisfied victim:

The act does not clearly define the options available to a victim if she is dissatisfied with the
inquiry process and report by the Internal Complaints Committee (ICC). In such cases, the victim
may need to explore alternative avenues, such as seeking legal advice, filing complaints with

external authorities, or escalating the matter within their organization.*!

7. Accountability Gap:

One of the significant concerns related to the Act is the lack of clear provisions regarding
accountability. It does not adequately specify the authority or entity responsible for ensuring that
workplaces comply with its provisions. It leaves ambiguity as to who should take charge of

monitoring its implementation. This lack of clarity raises questions about who can be held

°KelpHR (disadvantages and disadvantages of POSH Act, September 17, 2018),
https://www.kelphr.com/blogs/advantages-and-disadvantages-of-posh-act/, accessed 30 May, 2024.

Oindian Express, https://indianexpress.com/article/cities/pune/posh-act-real-challenge-in-providing-solutions-to-
issues-of-women-workers-9060658/, accessed 31 May, 2024.

UNDTV ‘Amid #MeToo, Women's Panel Reviews Sexual Harassment At Workplace Act’ (ndtv.com, 30 November,
2018), https://www.ndtv.com/india-news/womens-panel-find-lacunae-in-sexual-harassment-of-women-at-
workplace-act-1949196, accessed 30 May, 2024.
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responsible if the provisions of the Act are not followed. Without a clearly defined accountable
body, it becomes challenging to hold anyone responsible for non-compliance or taking

appropriate actions when violations occur.?

8. Ambiquity over nature of consensus:

The Act lacks clarity regarding whether the IC Report should be based on unanimous agreement
or a majority decision. This legislative ambiguity requires immediate clarification to avoid
confusion in the execution of the law. It is essential to determine whether unanimous consent is
required or if decisions can be made based on a majority vote. It is crucial to address this

ambiguity promptly, as it can potentially lead to deadlock situations when there are differences

of opinion among the committee members.*

9. Challenges with the Composition and Expertise of Internal Committees:

The principle of natural justice is vital for reaching a fair and equitable outcome, especially when
the resolution process is carried out by a quasi-judicial entity. However, a notable issue arises in
situations where IC members do not have legal knowledge, thus lacking sufficient experience to
conduct thorough investigations. This reveals a fundamental flaw in the design of the Act, raising
concerns about the composition and expertise of the IC in effectively addressing these sensitive

matters.**

10. Barriers to Accessibility and Underreporting of Workplace Sexual Harassment:

The majority of women workers in India, accounting for over 80%, are employed in the informal
sector, making the POSH Act largely inaccessible to them. Workplace Sexual harassment cases

are significantly underreported in the country due to various factors. The law aimed to address

2 Diksha Munjal, What is the POSH Act and why has Supreme Court flagged lapses in its implementation, the
hindu, https://www.thehindu.com/news/national/explained-the-indian-law-on-sexual-harassment-in-the-
workplace/article66854968.ece, accessed 29 May, 2024.

13 Bharat Vasani, Varun Kumar & Vanya Agarwal (POSH Act- Implementational Challenges, December 15, 2022
<https://corporate.cyrilamarchandblogs.com/2022/12/posh-act-implementational-challenges> accessed 31 May,
2024
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complaints within civil institutions (workplaces) as deemed to be more effective. The intent was
to relieve women from enduring the complex and time-consuming processes of the criminal
justice system. However, the law's inefficient functioning, ambiguous inquiry procedures, and
inadequate awareness among female employees about the existence of internal committees and
whom to approach in cases of harassment have resulted in replicating the barriers associated with
accessing the justice. Additionally, power hierarchies within organizations and the fear of

professional retaliation further deter women from filing complaints.*®

CONCLUSION:

The POSH Act, 2013 marked a pivotal step towards combating workplace sexual harassment
in India. However, the identified gaps within the act have undermined its ability and
effectiveness in addressing the existing challenges and difficulties and providing adequate
protection. It is imperative that the Legislature takes into consideration these pitfalls and actively
takes certain policy measures like extending protection to male employees, LGBTQIA+ and
third gender individuals and women working in unorganized sector, addressing harassment in
work from home settings, establishing realistic investigation timelines, clarifying options for
dissatisfied victims, addressing accountability concerns, defining the nature of consensus, and
enhancing the composition and expertise of internal committees. By actively addressing these
deficiencies, efficacy and relevance of the POSH Act can be enhanced and a work environment
that upholds dignity, equality, non-discrimination and safety for all individuals can be fostered,

thereby effectively preventing and redressing workplace sexual harassment.
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