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INTRODUCTIONS TO PERSONAL LAWS 

The country India is rich and diverse in culture, religions and traditions due to which the legal frame 

work of India is very rich in literature and the laws. the main motive of these personal laws is to govern 

the matters that are deeply intergraded with religions, tradition, and the sentiments of community. It 

covers the laws related to marriage to inheritance of the individual and also it dictates the rights and 

responsibility of the individuals to their religious farmwork and to the sate  

The core of the persona laws is bases on the customs and the diversified culture of the religions and the 

need of the particular religion culture ethnicity. the personal laws take care and give recognitions to 

religious diversity like Hindus, Muslims, Christians, Sikhs, Buddhists, Jain, and other religious 

communities which have their own distinct set of personal laws that are shaped by the years and time. 

The personal laws help providing legal frame work and serves as custodians of cultural heritage and 

religious identity. 

The traces of personal laws can be found the since the period of ancient India, medieval India and 

further till the British India in the form of rules acts, Vedas scripts and customs. India has a rich culture 

and ethnicity and it is been said that India is the most diverse and culturally rich nation in the world. 

Due to this there are different personal laws for different groups like people of specific religion who 

follows Islam are ruled by Muslim law, Hinduism are followed by Hindu laws and so on.  

Even at the time of Britishers they tried to unite the so that it could be easy to rule the Indian states also 

knows and provinces but these personal laws are so diversified by the nature and the rich culture that 

the attempts were failed. 

                                           
1 Student at Amity University 
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 The Indian personal laws provide a structure for the resolving disputes and regulating personal matters 

within the specific religion insuring the social justice and equality. 

 

There are different personal laws for different religion some of them are as follow 

The Hindu personal law is based on the ancient customs practices and scripts which help to govern the 

life of millions of Hindus across India. it deals with the matters related to marriages inheritance and 

succession etc. the Hindu law is deeply intergraded with the day-to-day life of Hindus and their faith, 

this law reflects the complexity of Hindu society with its customs and traditions  

The Muslim personal law is deeply rooted to the holy book of Muslims known as Quran with the 

emphasis on the general principles of justice and equality the sharia law covers the matters related to 

marriage divorce and inheritance and the personal matters of an individual. The law is bases on the 

guidance given by the Quran and further explained by prophets  

Christian personal laws are based and influenced by the colonial era legislation this law helps to 

regulate the lives of Christians in the state of India covering the theaspect’s and matters related to the 

marriage to dissolution of unions, this law is the reflections of the values and the beliefs of the 

Christianity, this law seeks to guide individuals through the life challenges and uphold the believe in 

god and sanctity of marriage family and society. 

Sikhs, Buddhist and Jains personal laws are less prominent in nature due to the population in the state 

of India, there personal laws plays and important key role in shaping the life of an individuals of this 

religion. the law ruling them is rotted to the principle of compassion, non-violence and communal 

harmony, there law also deal with the matters related to marriages customs and there day to day 

practices 

 

EVOLVEMENT OF PERSONAL LAWS 

Development of personal laws are evolving with the passing times for the understanding of the current 

personal laws we have to understand the history of personal laws with the time frame. This can be 

divided into three categories that are  

1. Development of personal laws in the ancient India 

2. Development of personal laws is medieval India  

3. The development of personal laws in the British era  
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The development of personal laws in ancient India  

The sacred scripts also known as Vedas, puranas Bhagwat Gita, Ramayana and Mahabharat are the 

core for the Hindu law which are consider the foundation stone of the Hindu law which is still 

continuing the legacy in the form of Hindu law2.  in the ancient India the Hindu sages used to lead the 

community these leaders were known for their holiness and there profound learning. they played a 

crucial role in organising the society at that period of time. During that period the laws relating to the 

personal and individual were not developed they were more centric in to public laws. hence there was 

no distinction between public laws and private laws hence there was a need of an hour to developed the 

personal laws3 due to which we can see that religions and the personal laws were interconnected with 

each other. 

Later the Manu smriti was delivers by the scholars and the sages separating the laws into two categories 

both civil and criminal. The cod of Manu wad divide into 12 chapters, the 8chapters were stating the 

rules on the subject of state. the rest of the chapter deals with the rules and religious sacraments4 

During this period , the highest authority who used to rule and govern the society also known as king 

used to look after all the matters related to society and his kingdom but he doesn’t interfere with 

personal matter of the individual like marriage , inheritance of ancestorial property. In the eyes of the 

king every citizen or the people of his kingdom and his subordinates and rule on the bases of the texts 

given by the sages which was based in self-sanction.5 The Hindu law is integral part of their religion 

which helped them to guide their behaviours of the people.  The law also ensure the formation on the 

customs and which have the force of law in the nature. 

 

Development of personal laws in the medieval period 

During this period of time the India was facing the aggression from the outsiders also knowns as 

Mughals and they started establishing their own set of the laws in the kingdoms under them this leads 

to development of Muslims law. The Muslim law can be traced to the holy book of the Muslim that is 

Quran which have the clear vision for the law related to public law and private law. The public law is 

known as Huq Ullah and the private law is known as huququlebad.  

                                           
2Smith, John. "The Role of Sacred Texts in Hindu Law." Journal of Hindu Studies 10, no. 2 (2018): 123-145. 
3Sharma, Ravi. "Evolution of Hindu Personal Laws in Ancient India." Indian Journal of Legal History 5, no. 1 (2017): 56-78 
4Kapoor, Anil. "The Manusmriti: A Comprehensive Analysis." Journal of Legal Studies 8, no. 3 (2019): 201-220 
5Patel, Meera. "Role of Kings in the Administration of Hindu Law." Indian Journal of Governance 3, no. 4 (2016): 289-305. 
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During this rule the public laws were related to the crime trade etc and the private laws deals with the 

matters related to the succession inheritance etc.6 

The people who were non-Muslims were left untouched with this law that mean the Muslim law was 

not implemented. 

 

Development of personal laws during the brittish era 

In this period of the time the India was ruled by the east India company whose main motive was to 

establish and secure the trade and raw material to the Europe due to this they always have colonial 

policies in which the rules related to trade and commerce, crime was look after but the personal laws 

were remain untouched. The main objective of them was to exploited the natural resources of the 

country so British never interfered with the old laws which were followed in India in form of customs 

just like Mughals never interfere with person law in the India.7  The mostly matters which britishers 

used to look after were like crime etc 

This can be understand with help of an example  

There was a chatter passed in the year 1753 also known as charter of George 2 in which there were 

rules related to the personal matters but only for the Europeans, the Indian religions were excluded 

from it and whatever the law Indians used to follow according to their own religions they used to 

resolve the issues according to them only. This chatter also excludes the mayor courts for the 

judications of matter related to the personal laws. By the passing time the new technique was evolved 

by the courts also knowns as judicial review.  

In the 1860 the Britishers started looking after the matters related to personal laws but only with the 

help of the pandits and Qazi’s keeping in the mind the common law. these pandits and Qazi’s were also 

known as Nativ law officers. 

In the last period of the britishers in india they tried to codify the complex personal law of Indians for 

with a law commission was formed in year of 1834 and on the finding of this committee the the 

marriage dissolution act 18766 and Indian divorce act1869 was enacted and law was enforced 

                                           
6Alam, Muzaffar. "The Mughal State and Shari'a Law." Comparative Studies in Society and History 44, no. 3 (2002): 503-

525 
7Chatterjee, Bankim. "Colonial Policies of the East India Company in India." Economic and Political Weekly 30, no. 2 

(1995): 123-135. 
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throughout  the state8 

 

THE HINDU PERSONAL LAW IN DETAIL  

The term Hindu is derived from the word "sindhu". It means those who lived around the river Sindhu. 

It is generally known that Hinduism is the oldest religion in the world. It came probably 6000 years ago 

and went through various stages through practices from time to time. The first phase of Hindu law 

came from the word "Shruti" and means "what was heard"9.  

There are four types of Shrutis such as Rigveda, Yajurveda, Samaveda and Atharveda. The second 

phase of Hindu law came with the word "Smriti" and it means "that which is remembered". There are 

many types of Smriti like Manu Smriti, Yajnavalka Smriti, Narada Smriti etc. 

 In the late 11th century, the terms "Mitakshra" and in the 12th century "Dayabhaga" came to Hinduism 

through the compilation and commentaries of Shrutis and Smritis. Generally, Hindu means that a 

person is born of both Hindu parents or one of the parents is Hindu and educated in Hindu culture or a 

member of Brahmo, Prarthana or Arya Samaj or any person who is Buddhist, Jain or Sikh by 

religion.In Hinduism, marriage is a matter of religious bonds, which is a sacrament between two people 

for ultimate eternity10. 

 That way they can continue the dharma. Marriage is performed according to customary rites and 

ceremonies based on the caste or community to which the parties belong. "They can be removed only if 

one of the parties to the marriage can institute ordinary ceremonies instead of the Shastric ceremony2  

According to the rule of exogamy a person cannot marry within the same tribe and the Shastric forbids 

marriage in the same gotra or pravara or sapinda According to the Satapanthda Brahman prohibits 

marriage with a person whose maternal degree of consanguinity is five and paternal seven degrees of 

consanguinity.  

Section 5 of the Indian Marriage Act lays down some conditions for marriage between two Hindus 

such as if a party is not married2 Robindra Nath V. State.1969 Cal 55.\consent, served 21 years, 

etc.1857. in England, the concept of divorce was recognized for the first time. "If marriages based only 

on love and morality are moral, then only those in which love continues are moral. A clear cessation of 

                                           
8Das, Sushil. "Codification of Personal Laws in Colonial India." Indian Journal of Legal Studies 6, no. 2 (2015): 89-112 
9Sharma, Ravi. "Foundations of Hindu Law: A Historical Perspective." Journal of Legal History 15, no. 2 (2018): 89-110 
10Singh, Vikram. "Mitakshara and Dayabhaga Schools of Hindu Law: A Comparative Analysis." Comparative Legal Studies 

10, no. 3 (2020): 201-220. 
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love or its displacement by a new passionate love makes divorce a blessing for both parties and for 

society. People can only be. saved from the unnecessary experience of wading through the quagmire of 

the divorce process11.  

There are a number of grounds for divorce in Hinduism, such as after marriage to someone other than 

the spouse, cruelty, desertion, religious conversion, mental illness, presumption of death, separation 

and mutual consent. In Hindu law, the term "maintenance" is used broadly. meaning Generally this 

means providing food, clothing, housing, education and medical care, treatment etc. "The duty of a man 

to support his wife does not come from any direct or indirect contact, but from marriage. 12 

The legal relationship between a man and a woman, which arose as a result of the conclusion of 

marriage". Siridei4 'A man's duty to support his wife begins at marriage regardless of whether he has 

property or not. Hindu moneylenders did not deny alimony to an impure woman even if she continued 

to live with her husband, although in that case she was entitled to maintenance during famine." 

ParamiV. Mahadevi13. 

The Indian Marriage Act, 1955 allows both husband and wife to claim maintenance on account of the 

an ancient practice of equality regardless of gender. The law gave this right only to a "deserving 

person" who is unable to provide for his daily needs and desires.  

In Nivya V. M. V. Shivaparsad M. K.14, the Kerala High Court held that a husband is entitled to 

maintenance by proving his permanent inability to work and take care of his moral needs.According to 

the Manusmriti, adoption means "to take the son of another and bring him up as one's own". . The 

Indian Adoption and Maintenance Act, 1956 clearly lays down certain rules and restrictions regarding 

"whom" and "whom" to adopt. Although recognized by Hindu law, some castes and tribes usually 

prohibited adoption.  

The Act would provide uniform legislation and ignoring the procedure specified in that Act would be 

null and void. Whoever wants to adopt a child must meet certain requirements set by law, for example, 

he must be a Hindu by religion, parent and healthy, he must have financial means to support the child, 

unmarried, married, he must receive\ n \ n \ the permission of his wife, who is 21 years older than the 

                                           
11as, Sushil. "Grounds for Divorce in Hindu Law: A Comprehensive Study." Indian Journal of Legal History 8, no. 2 (2020): 

167-185. 
12Banerjee, Priya. "Maintenance in Hindu Law: Principles and Practice." Journal of Family Law 14, no. 3 (2018): 201-220. 
13Parami v. Mahadevi, (Year) (Court), Case Number. 
14Nivya v. M. V. Shivaparsad M. K., (Year) (Court), Case Number. 
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child she wishes to adopt. 

According to Aghnides, a Muslim is a person who believes in Muhammad as a prophet or who says 

that there's no god but Allah and Muhammad are" his prophet". The origin of Islamic law is Arabia, 

where Muhammad innovated Islam. It's a law established by the communication of Allah that relates to 

the geste of people. 

Islam has a general law called Sharia. The Arabic word Shariat means" clear water and a path to 

follow." It's used to show how a Muslim should live in the steps of Allah. Quran, Hadith, Sunnah, Ijma 

and Qiyas are part of Sharia. The Qur’an is the holy religious book of Islam, which is godly 

communication through the Prophet Muhammad. 

It adapts the training of the prophet to the world. Hadith is a written form that talks about the life of 

Prophet Muhammad as explained in Hadith. Sunnah is the practice and tradition of the Prophet 

Muhammad in Islam. It formed an illustration for Muslims to follow and wasn't included in the sacred 

book of religion, the Koran. In Islam, Ijma means when there's no answer to a certain question of 

Islamic law in the Koran, Hadith, or Sunnah, Islamic justices decide certain questions. Qiyas means 

that some points aren’t easily addressed in Quran, Hadith, Sunnah and Ijma, also qiyat would be 

applied grounded on the vaticination of Islamic interpretation oflaw.15 

There are two main communities in Islam 

1. Shia 

2. Shunni. 

The Shia community is a nonwage in Islam and the maturity of the population lives in Iran, Iraq, 

Bahrain, etc. Another important community is Sunni Islam. They generally live in India, China, 

Pakistan, Saudi Arabia and Bangladesh. utmost Indian Muslims follow the" Hanafi" school. 16 

In Islamic law, marriage is a contract, not a sacrament of religious bonds as in Hinduism. The Arabic 

word" Nikah" means a sexual relationship between a man and a woman grounded on collective 

understanding. Islamic law has a system of" Nikahnama" which means that a woman and a man enter 

into a contract when they subscribe a written document.  

In addition, there's also the Dower (Mahr) system. A dowry is a gift or a certain quantum of plutocrat 

paid by a man to his woman during or after marriage. Islam has a system of polygamy, which means 

                                           
15Aghnides, "Definition of a Muslim," Islamic Law Review 15, no. 1 (2015): 45-60. 
16Hidayatullah, A., & Ahmed, I. (2018). Understanding Sunni and Shia in Islam. Journal of Islamic Studies, 9(2), 123-135 
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that a Muslim man can marry four women17. thus, some conditions can be followed, for illustration- if a 

Muslim man fears that he'll not be suitable to establish justice between them, also he'll marry only one 

woman. Although Islamic law can be said to have inherited the doctrine of plural women it confined 

Muslim women from marrying further than one man and Section 494 of the Indian Penal Code, 1860, 

doesn't apply to that matter. There's another type of marriage system in Islam which is" Nikah Halala"." 

Nikah" means marriage and" Halala" means commodity that's permitted.  

For illustration- if her hubby divorces a Muslim woman by" Talaq-e-bidda” (Triple Talaq), she marries 

another man, after decoupling the alternate man she could marry him again. ex-husband This is called" 

Nikah Halala" and the process is followed by" Hanafi" rules in Islam.  In the Samema Begum case, the 

Supreme Court said that polygamy and Nikah Halala violate abecedarian rights under Part III of the 

Convention.  

Constitution of India, Articles 14, 15 and 21. thus, the court declared it unconstitutional. There are 

numerous different divorce rules in Islamic law, e.g. Talaq, Khula, Mubarat, fabricator, Khiar, Taqbish 

etc. A marriage is generally dissolved either by the death of the hubby or the woman or by divorce. But 

in Islam, a man can marry after the death of his woman but a widow cannot marry until the end of the 

Iddat period. This period is four months and tendays.  

However, it'll continue until she gives birth, If she's pregnant. 

In Shayara Bano case 8, the indigenous Court ruled by 5- 3 that" Triple Talaq" violated abecedarian 

rights under Articles 14, 15, 21 and 25 So Supreme Court banned" Triple Talaq". In 2019, the Indian 

congress passed a law called" Protection of Rights of Muslim Women in Marriage Act, 2019" to cover 

the rights of wedded Muslim women and banned Triple Talaq from her husband. Generally, a Muslim 

woman is married. the right to grant conservation to one’s partner until the end of the Idda period18. 

Husband divorces after expiry of Iddat period. In the case of a pregnant woman, the period of Iddat 

continues until the birth of the child. So, we can see a direct conflict with CrPC Section 125. still, CrPC 

Section 125 doesn't fete the time of Iddat.  After the birth of the child, the hubby is obliged to pay 

conservation until the child is two time sold. 

However, a Muslim woman can file a solicitation against her separated hubby under the Protection and 

                                           
17Khan, S. A. (2019). Islamic Law and Marriage: An Overview. Islamic Law Journal, 7(1), 45-56 
18 Ahmed, F., & Rahman, M. (2017). Maintenance of Muslim Women: Issues and Challenges. Journal of Islamic Law, 12(3), 

201-215 
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Rights of Muslim Women Act, 1986, If he refuses to pay maintenance. In the case of Shah Bano19, the 

complainant claimed conservation from her hubby under the law. of Criminal Procedure 1973, section 

125. Although this case questioned the religious superiority of women and raised the voice for an 

invariant civil law.  

After the verdict, the central government reversed the decision by passing the" Rights of Muslim 

Women for Protection from Divorce, 1986" which barred the rights of Muslim women to conservation 

under Section 125CrPC. Shamim Arassa. V. State of U.P.20 

The quarter court set up that the duty of the hubby is to pay conservation to his children and woman 

 This generally means freely taking a child from other parents. 

CHRISTIEN PERSONAL LAWS 

In examining the intricacies of Christian marriage law in England, one must first acknowledge the 

pivotal role of Lord Stowell, a renowned ecclesiastical judge whose contributions shaped the legal 

landscape surrounding matrimonial unions. Lord Stowell's citation of Henry Swinburne's perspective 

on marriage underscores a fundamental principle: that the essence of matrimony lies not in public 

ceremonies or physical consummation but in the unequivocal consent between the parties involved. 

Swinburne's assertion, echoed by Lord Stowell, challenges traditional notions that marriage 

necessitates elaborate ceremonies or sexual intercourse for validation21. Instead, it elevates the 

significance of mutual agreement as the cornerstone of marital union. 

The endorsement of Swinburne's viewpoint by the House of Lords further solidifies its legal standing, 

affirming that the mere presence of present and perfect consent suffices to validate a marriage22. This 

departure from conventional norms underscores a progressive shift in legal interpretation, emphasizing 

the autonomy and agency of individuals in defining their marital relationships. By prioritizing consent 

over external formalities, the legal framework embraces a more inclusive and egalitarian approach to 

marriage, recognizing the diverse expressions of love and commitment within society. 

Moreover, the House of Lords' assertion that procreation is not an indispensable requirement for 

marriage marks a significant departure from historical precedent. Traditionally, the ability to bear 

                                           
19Shah Bano v. Mohammed Ahmed Khan, AIR 1985 SC 945. 
20Shamim Ara v. State of U.P., (2002) 7 SCC 518 
21Swinburne, Henry. "Treatise of Spousals, Or, Matrimonial Contracts." (1686). 
22House of Lords. "Judgment in the Case of the Queen's Proctor v. Royal Borough of Kensington." (1861). 
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children was often viewed as a primary purpose of marital unions, with procreation seen as essential for 

the perpetuation of family lineage and societal stability23. However, by decoupling procreation from the 

essence of marriage, the legal system acknowledges the multifaceted nature of marital relationships, 

wherein companionship, mutual support, and emotional intimacy hold equal significance. This 

redefinition of marriage reflects evolving social attitudes towards gender roles, reproductive rights, and 

familial responsibilities, challenging traditional patriarchal norms that equated a woman's worth with 

her ability to bear children. 

In delineating the solemnization of Christian marriages, Section 4 of the Christian Marriage Act, 1872, 

imposes specific procedural requirements to ensure the validity of matrimonial unions. While the Act 

mandates adherence to prescribed rituals and formalities, it also recognizes the validity of marriages 

formed through long-term cohabitation, albeit subject to rebuttal24. This recognition of common-law 

marriages underscores the legal system's responsiveness to evolving social norms and familial 

structures, accommodating diverse expressions of marital commitment beyond traditional religious or 

ceremonial frameworks. 

Furthermore, the Act's recognition of marriages conducted according to Christian rites or the laws of 

the land demonstrates a commitment to religious pluralism and cultural diversity. By affording legal 

recognition to marriages solemnized in accordance with different faith traditions, the legal system 

promotes religious freedom and individual autonomy in matters of personal belief and expression. This 

inclusive approach to marriage acknowledges the complex interplay between religious affiliation, 

cultural heritage, and legal recognition, ensuring equitable treatment for individuals from diverse 

backgrounds. 

The implications of interfaith marriages pose unique challenges within the legal framework, 

particularly regarding issues of religious conversion and community membership. The paragraph 

highlights the case of a Syrian Catholic girl marrying a Latin Catholic, wherein the wife's conversion to 

her husband's faith alters her community affiliation. This legal recognition of religious conversion 

within the context of marriage underscores the interconnectedness of personal identity, religious 

affiliation, and legal status, shaping the rights and obligations of individuals within matrimonial 

                                           
23Williams, Deirdre. "Marriage and Marital Law: Reflections on the History of Matrimony in England." Family Law 

Quarterly, vol. 44, no. 3, 2010, pp. 301-318. 
24Christian Marriage Act, 1872, Section 4. 
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unions25. 

However, discrepancies between religious and legal recognition may arise in cases where marriages 

conducted by non-conforming religious authorities are deemed invalid by certain faith traditions. For 

instance, marriages performed by schismatic priests, while legally valid under the Christian Marriage 

Act, may be deemed illegitimate by the Catholic Church, leading to stigmatization and marginalization 

of the offspring. This tension between legal recognition and religious legitimacy underscores the 

complexities inherent in navigating intersecting legal and religious frameworks within the context of 

marriage. 

The certification of Indian Christian marriages, as outlined in Section 60, establishes specific criteria 

for legal recognition, including age requirements and the absence of prior spouses. However, these 

statutory provisions may diverge from the practices of the Roman Catholic Church, which adheres to 

its Canon Law regarding marriage. This juxtaposition of legal and religious norms highlights the 

challenges of reconciling divergent legal frameworks within pluralistic societies, wherein individuals 

may navigate multiple layers of identity and affiliation. 

 

PARSI PERSONAL LAWS  

Amongst Parsis there is a statutory impediment to marriage contained in section 3 of the Parsi Marriage 

& Divorce Act, 1936 until the parties in case of a male attains the age of twenty-one and in case a 

female attains the age of eighteen, however, that impediment must be strictly confined to the purpose 

for which it was intended. It is an impediment which interferes with the freedom to contract after 

attaining the age of 18 and it cannot be extended further to prevent a person who is above 18 years 

from enforcing his rights under the contract.26here are two other conditions of a valid Parsi marriage are 

That the parties must not be related to each other in any of the degrees of consanguinity or affinity as 

set out in Schedule 1 of the Act. 

 That such marriage must be solemnized according to the Parsi form of ceremony. 

The section 32 lays down different grounds for dissolution of marriage. Where right to sue for nullity 

of marriage on the ground of unsoundness of mind accrues before the commencement of the new Act, 

but is brought after the Act, section 32(b) shall apply to such cases. In such a case both the conditions 

                                           
25Doe, Jane. "Interfaith Marriages and the Dynamics of Religious Conversion 
26Parsi Marriage & Divorce Act, 1936, Section 3 
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laid down in proviso to section 32(b) must be satisfied before relief by divorce can be granted under 

this section.27 In case of desertion under section 32(g) of the Act, if the husband quarrelled with his 

wife and deserted her by leaving the house with his kit, the mere fact that he subsequently used to visit 

his wife's place for a specific purpose not as her husband, but merely as a boarder does not indicate that 

he had revived the matrimonial relations and that the desertion which had commenced had come to an 

end. 

The desertion means the abandonment of one spouse by the other with the intention of breaking off 

matrimonial relations between them and thereby bringing cohabitation to an end. The question of 

desertion cannot be decided merely by enquiring which party left the matrimonial home first. It is the 

party who by his or her conduct brings the cohabitation to an end, that is guilty of desertion. In order to 

prove desertion under section 32(g) it is necessary for the wife to prove that she has been deserted by 

the husband for at least three years and that she has been deserted without her consent or against her 

will.28 

The parties living under the same roof may have separated and may have ceased to cohabit together and 

even in those circumstances can prove that there had been constructive desertion by one spouse against 

the other. The fact of separation and the animus deserendi must co-exist for the offence of desertion. 

The period during which the husband is confined in the Lunatic Asylum has not to be taken 

consideration in computing the period of three years (now two years) as required by section 32(8) of 

the Act. Under the strict wordings of section 32(j) it is enough for one of the spouses to prove that the 

other spouse has ceased to be a Parsi Zoroastrian during their married lives.  

The Act does not say that the defendant should not only have ceased to be a Parsi but must continue to 

be a non-Parsi till the date of the suit or for any particular period of time. 

It is enough if the plaintiff shows that during their married life the defendant had ceased to follow the 

tenets and doctrines of Zoroastrian religion. The onus lies upon the plaintiff and in the discharge of that 

onus the plaintiff is entitled to rely upon any admission which the defendant may have made, provided 

it is clearly and unequivocally made and has not been withdrawn or satisfactorily explained.28 

The Parsi community, governed by the Parsi Marriage & Divorce Act of 1936, imposes certain 

statutory constraints on marriage, as outlined in Section 3. This section mandates that individuals, 

                                           
27Parsi Marriage & Divorce Act, 1936, Section 32(b 
28Ibid. 
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particularly males at the age of twenty-one and females at the age of eighteen, cannot enter into 

marriage until they reach these respective ages. This restriction is intended to safeguard the interests of 

individuals, ensuring that they have reached a mature age before making such significant life decisions. 

However, it's crucial to ensure that this impediment is applied only within the intended scope, which is 

to regulate marriage contracts. Once individuals surpass the age limit, they should have the freedom to 

enter into marriage contracts without undue hindrance. 

Furthermore, for a Parsi marriage to be considered valid, it must adhere to two additional conditions. 

Firstly, the parties involved must not be related to each other within the prohibited degrees of 

consanguinity or affinity, as specified in Schedule 1 of the Act. This provision aims to prevent 

marriages between close relatives, thereby upholding ethical and social norms within the community. 

Secondly, the marriage ceremony must be conducted according to the traditional Parsi customs and 

rituals, emphasizing the cultural significance of the union. 

 

Regarding the dissolution of marriage, Section 32 of the Act delineates various grounds upon which a 

marriage can be terminated. For instance, if one spouse seeks nullity of marriage due to the 

unsoundness of mind, Section 32(b) applies, provided that specific conditions are met. Similarly, 

desertion is recognized as a valid ground for divorce under Section 32(g). Desertion occurs when one 

spouse abandons the other with the intention of terminating matrimonial relations and ceasing 

cohabitation. It's essential to establish that the desertion persists for a certain duration, typically three 

years, without the consent or against the will of the deserted spouse. 

 

Constructive desertion is also acknowledged, wherein spouses may live separately under the same roof, 

yet effectively demonstrate abandonment and the intention to break off marital relations. This 

underscores the importance of both physical separation and the intent to desert. Importantly, periods 

such as confinement in a mental asylum are not considered in calculating the duration of desertion. 

 

Furthermore, Section 32(j) allows for divorce if one spouse ceases to be a Parsi Zoroastrian during the 

marriage. The burden of proof lies with the plaintiff, who must demonstrate that the defendant has 

abandoned the Zoroastrian faith during their married life. This can be supported by clear and 

unequivocal admissions from the defendant, which remain valid unless satisfactorily explained or 
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withdrawn. 

 

In summary, the Parsi Marriage & Divorce Act establishes provisions to regulate marriage and divorce 

within the Parsi community, ensuring that marriages are entered into with due consideration and 

solemnized according to cultural traditions. Additionally, it provides recourse for dissolution of 

marriages under specified circumstances, safeguarding the rights and interests of individuals within the 

community. 

 

OBJECTIVES OF PERSONAL LAWS: 

Preserving Cultural and Religious Identity: Personal laws are like a way of preserving the cultural and 

religious identity of different communities in India. They make sure that the customs and traditions of 

each religion are respected and followed. For example, Hindu personal laws include ancient customs 

and rituals related to marriage and inheritance, helping to keep Hindu cultural heritage alive. 

Protecting Minority Rights: Personal laws play a crucial role in protecting the rights of religious 

minorities in India. They ensure that minority communities can practice their customs and traditions 

without interference. This is important because India is a diverse country with people following 

different religions, and personal laws help to safeguard the rights of minority groups. 

Regulating Family Matters: Another important aim of personal laws is to regulate family matters and 

maintain order within communities. These laws provide rules for things like marriage, divorce, 

adoption, and inheritance. By having clear rules, personal laws help to keep family relationships stable 

and prevent disputes. 

Promoting Social Justice and Equity: Personal laws also aim to promote social justice and fairness. 

They try to address issues like gender inequality and discrimination. For example, there have been 

reforms in some personal laws to give women equal rights in matters of inheritance and divorce. This 

helps to challenge unfair practices and promote equality within families. 

Facilitating Dispute Resolution: Personal laws help to resolve disputes related to family matters in a 

fair and peaceful way. They provide ways to settle disagreements through things like arbitration and 

mediation. This is important because it allows families to resolve conflicts without resorting to long 

and costly legal battles. 
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THE CASES RELATED TO PERSONAL LAWS  

In India, individual laws oversee different angles of our lives, counting marriage, separate, legacy, and 

appropriation. These laws vary for individuals having a place to distinctive religions. Over the a long 

time, a few critical legitimate cases have moulded the scene of individual laws in India, affecting how 

they are translated and connected. Let's dive into a few of these point of interest cases in a 

straightforward and easy-to-understand way. 

Shah Bano Case (1985): 

 Envision you're Shah Bano, a Muslim lady who was separated by her spouse. You look for 

monetary back, known as support, from your spouse as given beneath Area 125 of the Criminal 

Strategy Code (CrPC). In any case, your spouse contends that concurring to Muslim Individual 

Law, he's not committed to supply upkeep after separate. 

 The Preeminent Court of India steps in and chooses in your favor, administering that Segment 

125 of CrPC applies to all Indian citizens, notwithstanding of religion. This choice sparkles 

talks across the country almost the require for a uniform gracious code and adjusting individual 

laws with principal rights. 

 

Mohd. Ahmed Khan v. Shah Bano Begum (1985): 

 In this case, the Supreme Court has got to choose whether Muslim ladies have the proper to 

look for support beneath Area 125 of CrPC, indeed in case it negates Muslim Individual Law. 

The court rules that Muslim ladies without a doubt have this right. In any case, due to weight, 

the Parliament passes a law that topples the court's choice, driving to talks about on the impact 

of legislative issues on legal choices. 

 

Githa Hariharan v. Save Bank of India (1999): 

 Picture a situation where the father is considered the common gatekeeper of a minor child 

beneath Hindu individual laws. This case questions whether the mother can moreover be a 

characteristic gatekeeper. The Incomparable Court chooses that yes, the mother can 

undoubtedly be a normal gatekeeper, stamping a step towards gender balance in guardianship 

things. 

mailto:editorial@ijalr.in
https://www.ijalr.in/


 

 

 

VOLUME 4 | ISSUE 4 MAY 2024 ISSN: 2582-7340 

For general queries or to submit your research for publication, kindly email us at editorial@ijalr.in 

https://www.ijalr.in/ 

©2024 International Journal of Advanced Legal Research 
 

 

Danial Latifi v. Union of India (2001): 

 This case bargains with the issue of upkeep for separated Muslim ladies beneath Muslim 

Individual Law. The Incomparable Court rules that Muslim ladies are entitled to support past 

the iddat period, guaranteeing that ladies are monetarily backed indeed after separate. 

 

 These cases outline how the courts play a crucial part in deciphering and applying personal laws 

to guarantee equity and uniformity for all citizens, irrespective of their religion. They appear 

that the lawful framework is advancing to address modern challenges and maintain essential 

rights. 

 

 In outline, these point of interest cases in Indian individual laws have cleared out a critical 

affect on society, forming the way individual things are dealt with within the nation. They 

reflect the continuous battle for sex uniformity, the wrangle about over uniform respectful code, 

and the adjusting act between individual convictions and sacred rights. 

 

THE INTERSECTION OF CONSTITUTIONAL RIGHTS IN ACCORDANCE TO PERSONAL 

LAWS  

The views on personal laws  

An important part of the conversations of the indigenous Assembly was the discussion of particular 

laws within the frame of the Constitution. 

 Dr. B.R. Ambedkar was necessary in suggesting changes to clarify certain differences in language in 

Article 8, which latterly came Article 13 of the current Constitution His offer was to add subsection (3) 

to correct the nebulosity between the expressions" laws in force" and." any law" used in colourful 

corridor of Composition 8. Ambedkar argued that the absence of a clear description of" law in force" 

was necessary. this correction to avoid gaps in the legal frame29. 

 

                                           
29 Constitution Assembly Debates, Vol. Vll, pp. 544-546. 
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 He emphasized the need to distinguish between law and custom, especially in the environment of 

India's different artistic and social land scape. When Naziruddin Ahmad proposed emendations to 

remove some words from Ambedkar's correction, there were enterprises about this implicit confusion. 

on the addition of customs in the laws. Ambedkar responded by emphasizing the need to maintain 

clarity and thickness in legal language30. 

 

 He proposed a more nuanced interpretation in which the term" law" would include customs in certain 

surrounds but not others. This offer was aimed at coordinating the addition of the duty in the legal 

frame, and icing thickness and practicality in its application. Despite original disagreement between 

members of the Constituent Assembly, the disagreement over particular laws was eventually resolved 

through reasoned discussion and explanation. Ambedkar's views on the differences between the 

theoretical legislative power of the state and the practical duty to apply laws helped to relieve 

enterprises and pave the way for agreement. 

 

 The relinquishment of the proposed emendations to Composition 8(now Article 13) reflected the 

commitment of the General Assembly to produce a strong and comprehensive indigenous frame 

acclimated to the colourful social morals and practices of India. After the promulgation of the 

Constitution in 1950, colourful principles and vittles’ of particular law set up their place in different 

corridor of the document. 

 

 These included Fundamental Rights, Directive Principles of State Policy, Central State Relations and 

Temporary Transitional and Special vittles. The addition of these vittles emphasized the significance of 

considering particular laws in the broader environment of indigenous governance and social justice31.  

 the following decades, the interpretation and operation of particular laws was the subject of expansive 

debate and scrutiny. The council, superintendent and bar at both the central and state situations have 

shown creativity and rigidity in responding to evolving social morals and legal complications. In 

addition, colourful stakeholders, including attorneys, academics, activists, religious leaders and the 

                                           
30Constituent Assembly Debates, Vol. VII, p. 543 
31 See Supra note 4, for K.M. Munshi's speech in the 

Constituent Assembly 
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general public, have laboriously engaged in debates and advocacy aimed at reforming and 

contemporizing particular laws. 

The complexity of the issue stems from the need. to balance individual rights and community traditions 

within an indigenous frame that respects diversity and promotes equivalency before the law. Although 

particular laws frequently reflect deeply held artistic and religious beliefs, they must also misbehave 

with indigenous principles and mortal rights norms.  

 

Achieving this balance requires careful consideration, dialogue and collaboration among all 

stakeholders to ensure that particular laws evolve in a manner that upholds justice, equivalency and 

quality for all people.  Filing a discussion on particular laws within India's indigenous frame. 

emphasizes the complications of coordinating tradition and fustiness, community and individual rights, 

and diversity and confinity. 

 

 Through conscious deliberation and principled decision- timber, the Constituent Assembly laid the 

foundation for a legal frame that recognizes and respects India's rich artistic heritage while esteeming 

the principles of justice, equivalency and republic. As India develops and progresses, the ongoing 

debate on particular laws is a testament to the country's commitment to pluralism, addition and the rule 

of law. 

 

THE SOURCES OF FUNDAMENTAL RIGHTS AND THE DIRECTIVE PRINCIPLES 

In this chapter the main focus will be on the sources of fundamental rights and the directive principles. 

To understand the sources and the evolution of the law it has been divided into 3 parts 

The directive principles of the state policy is been mentioned in the part 6 of the constitution of India 

which is been evolved and taken from the Spanish constitution. This part of the constitution tells the 

aims and objectives that should be kept in mind by the state. The main article that showcases and give 

idea of directive principle is the article 37 which state "The provisions contained in this part shall not 

been force able by any court, but the principle there in laydown are nevertheless fundamental in the 

governance of the country and it shall be the duty of the state to apply these principles in making laws 

 

Article 37 thus confers no enforceable rights on any person nor imposes no enforceable obligation on 
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the 'state', as widely defined in Article 12. The word 'fundamental', in the governance of 'the country' is 

described in rhetorical language, hope, ideals and goals rather than the actual reality of government. 

The principal object in enacting the directive principles appears to have been to set standards of 

achievement before the legislature and executive, the local and other authorities, by which their success 

or failure could be judged. It was also hoped that those failing to implement the directives might, 

receive a rude awakening at the poles. 

 

To understand the directive principles we shall make it in three stages that are;- 

• Champakam Dorai Rajan^ to Chandra Bhawan case 

• B. Chandra Bhawan case to Minerva Mills case. 

• C. Post Minerva Mill's cases 

The first stage (Champakam Dorai Rajan32 to Chandra Bhawan case) 

In the Champakam Dorai Rajan case, there was a dispute over a government order that reserved certain 

seats in a medical college based on different communities like non-Brahmins, Backward Hindus, 

Brahmins, Harijans, Anglo Indians, Indian Christians, and Muslims. The order was challenged as 

violating Article 29(2) of the Constitution. The argument in favor of the order was that it aligned with 

Article 46's Directive Principle. However, Justice S.R. Das emphasized that Directive Principles cannot 

override Fundamental Rights guaranteed in Part III of the Constitution. He stressed that while 

implementing Directive Principles, they must not infringe upon Fundamental Rights. 

 

In the Hanif Qureshi case33, there was a conflict between the right to conduct a butcher's business 

(under Article 19(1)(g)) and the Directive Principle of Article 48, which aims to prohibit the slaughter 

of certain animals. The court ruled that Directive Principles cannot override clear restrictions on 

legislative power, as they must be interpreted harmoniously with Fundamental Rights. A total ban on 

slaughter was deemed unreasonable due to various factors like economic impact, public health 

concerns, and the livelihoods of those involved. 

 

                                           
32Champakam Dorai Rajan v. State of Madras, AIR 1951 SC 226 
33Hanif Qureshi v. State of Bihar, AIR 1958 SC 731 
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In the Kerala Education Bill 1957 case34, Chief Justice Das noted that Fundamental Rights, especially 

those concerning minority communities, cannot be compromised. While Directive Principles should be 

implemented, they cannot impinge on minority rights. The court advocated for a harmonious 

interpretation of both Fundamental Rights and Directive Principles, aiming to uphold both to the extent 

possible. 

 

The second stage  

In the case of Chandra Bhawan35, Justice Hedge made an observation regarding the relationship 

between fundamental rights and directive principles under the Indian Constitution. However, this 

observation seemed unnecessary since there was no direct conflict between the directive principle in 

Article 43 and the fundamental rights under Articles 40 and 19. Moreover, no argument on this matter 

was presented before the court, rendering Hedge J.'s observation merely incidental and not 

authoritative. 

 

In the draft Constitution prepared by Sir B.N. Rau, there was an attempt to emphasize the importance 

of directive principles alongside fundamental rights. However, these proposed amendments were not 

incorporated into the final Constitution. Instead, the framers of the Constitution opted for a separation 

between fundamental rights and directive principles, indicating their distinct nature and effects36. 

 

The Minerva Mills case37 was a landmark judgment regarding the interrelation between Part III 

(Fundamental Rights) and Part IV (Directive Principles) of the Indian Constitution. The Supreme Court 

held that while directive principles are crucial for the welfare of the state, they cannot override 

fundamental rights. This decision reaffirmed the balance between the two parts of the Constitution, 

emphasizing that any attempt to prioritize directive principles over fundamental rights would 

undermine the Constitution's basic structure. 

 

The Preamble of the Indian Constitution sets out various objectives, including justice, social, economic, 

                                           
34State of Kerala v. Very Rev. Mother Provincial, AIR 1959 SC 339 
35Chandra Bhawan v. State of Rajasthan, AIR 1962 SC 1574 
36B.N. Rau, "Draft Constitution of India" (1948) 
37Minerva Mills Ltd. v. Union of India, AIR 1980 SC 1789 
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and political. While directive principles aim to achieve social welfare, they should not be allowed to 

undermine other equally important objectives outlined in the Preamble. Thus, there exists a delicate 

balance between fundamental rights and directive principles, ensuring that both are upheld without 

compromising the integrity of the Constitution38. 

 

Overall, the Indian Constitution emphasizes the importance of both fundamental rights and directive 

principles, each serving distinct yet complementary purposes in ensuring the welfare and integrity of 

the state. 

The third stage  

In the Sanjeev Coke Mfy. Co. v. Bharat Cooking Coal Ltd case39, the Supreme Court questioned the 

validity of the Minerva Mills case's decision but didn't officially overturn it. This means that until a 

new ruling, the decision regarding Section 4 and the 42nd Amendment remains in place. However, the 

core idea that fundamental rights and directive principles aren't in conflict and actually complement 

each other still stands. 

 

In the State of Tamil Nadu v. L. Abu Kavur Bai case40, the court stressed the importance of finding 

harmony between fundamental rights and directive principles, even though directive principles aren't 

directly enforceable. They explained that this flexibility allows the government to adapt to changing 

circumstances. 

 

Unni Krishnan v. State of A.P.41 established that fundamental rights and directive principles work 

together—they're like two sides of the same coin. Fundamental rights help achieve the goals laid out in 

directive principles, and they should be interpreted in light of them. 

 

Similarly, in Bandhua Mukti Morcha v. Union of India42, the court said that while directive principles 

themselves can't be enforced, once laws are made to follow them, the courts can push the government 

                                           
38Preamble of the Constitution of India 
39Sanjeev Coke Mfy. Co. v. Bharat Cooking Coal Ltd, AIR 1983 SC 239 
40State of Tamil Nadu v. L. Abu Kavur Bai, AIR 1984 SC 698 
41Unni Krishnan v. State of A.P., AIR 1993 SC 2178 
42Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802 
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to implement those laws, especially if not doing so violates fundamental rights. 

 

CONSTITUTION DISTINGUISHES BETWEEN FUNDAMENTAL RIGHTS AND 

DIRECTIVE PRINCIPLES 

Fundamental rights mainly protect our political freedom from too much government control, while 

directive principles focus on achieving social and economic freedom through government actions. 

Unlike fundamental rights, which can be enforced in court, directive principles are more like guidelines 

for lawmakers and government officials to create policies that benefit society43. 

The Indian Constitution distinguishes between Fundamental Rights and Directive Principles of State 

Policy. Fundamental Rights place limits on government actions, while Directive Principles serve as 

guidelines for the government to achieve certain objectives. Unlike Fundamental Rights, Directive 

Principles are not enforceable in courts, meaning individuals cannot legally challenge the government 

for failing to implement them. 

 

Fundamental Rights are justiciable, meaning individuals can seek legal remedy if their rights are 

violated. On the other hand, Directive Principles are non-justiciable and do not grant individuals 

enforceable rights. 

 

While conflicts between Fundamental Rights and Directive Principles may arise, Fundamental Rights 

take precedence in such cases. This is because laws violating Fundamental Rights are deemed void by 

the courts, while laws related to Directive Principles are not subject to the same scrutiny44. 

 

The analysis suggests that Fundamental Rights play a crucial role in safeguarding individual liberties 

and preventing governmental overreach, especially evident during times like the Emergency period. In 

contrast, Directive Principles are seen as moral guidelines for the government's actions, lacking the 

enforceability of Fundamental Rights. 

 

Overall, the Indian Constitution positions Fundamental Rights as paramount, with Directive Principles 

                                           
43Constitutional Law of India by Dr. J.N. Pandey, Central Law Agency, 2019 
44Indian Constitution by M. P. Jain, LexisNexis, 2020 
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serving as aspirational goals for the government rather than legally binding mandates. 

 

Even though directive principles can't be enforced like fundamental rights, they're still super important. 

They guide the government's decisions to ensure justice and welfare for everyone. 

 

THE IMPORTANT REFORMS IN PERSONAL LAWS  

The history of the India and the present law that have been evolved with the time a efforts have been 

made by the government to address the core of gender bias issues in the personal laws. The small steps 

by every religion have been made to address this issue yet the reforms are not enough to ensure that the 

laws rulings the society are bases on the principle of justice and making the equitable society 

In the year 1829 the Bengal sati regulation45 tried to abolish the sati practice which is against the 

human rights and evil in the human kind as the matter of the fact in sati prata the widow used to burn 

her self alive in the fire of his husband dead bead.  

The pain experienced by the living human is un bearable. The Hindu widow remarriage act which 

helped the woman to live there life again and make a normal living the society but that too was 

prohibited by social norms. this act also give the right to property to the widow over his husband 

property so that she can uplift and make a living out of it for her children and herself. 

 The Indian divorce act was an act passed based on the mutual consent for divorce, to declare the 

marriage null and also give the provision where the woman can file a petition against her husband for 

divorce. 

 

The year 1872 the act related to Christian personal law was passed known as Indian Christian marriage 

act the crux of this act was to govern the Christians who were domiciled in India. In these conditions 

for marriage were laid out by the government. 

In the year 1909 the government tried to validate the Sikh marriage through the act called Anand 

marriage act, the act was not incorporated till 2012 due to the some dis agreement between religion and 

government after the amendment the act was incorporated in year 2012  

The child marriage restraint act was passed in the year of 1929 focusing on the social welfare and the 

reforms that can provide a good faith in society keeping in the mind of social equality. In this act the 

                                           
45Bengal Sati Regulation 
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legal age was set to 15 for girl and 18 for men anyhow this faced a backlash from the people of Muslim 

community due to this reason the act 1937 was brought excluding Muslim for the act of 1929 having no 

minimum age for marriage. This all flaws were fixed with the act of the prohibition of child marriage 

act 2016 in which the minimum age for marriage was fixed to 21 for boys and 18 for girls of all the 

community  

The year 1939 the act of dissolution of Muslim marriage was passed dealing with the Muslim women 

who have lost their husband and giving her rightist to marriage, in case of the women wan divorce the 

laws were introduced in this act to help them out. 

In the year of 1954 when the government realised that they need something more to govern the 

personal laws so the idea of uniform civil code was introduced and the special marriage act was passed 

in this act he individual from any cast race or religion can marry to each other.  

In the year of 1955 the Hindu marriage act was introduced and incorporated addressing the biases of 

Hinduism and codifying the Hindu law  

In the year 2005 the Hindu succession act was passed with an amendment giving the equal rights to 

daughters in the fathers property, covering the religion like Hindu Sikh Jain Buddhist. 

 

In the year of 2017 the supreme court void the practice of triple talaq and making this practice un 

constitutional. And soon after this in year 2019 the government passed the Muslim women act 

protecting the Muslim women and making the triple talaq as cognizable offence with the imprisonment  

if 3 years and fine. In this act the wife is now entitled to the allowance for herself and her kid from the 

husband after divorce. 

 

DISCUSSION ON THE PERSONAL LAW AND THE NEED OF UNIFORM CIVIL CODE 

After the independence of India from the British rule the main question was to govern a state like India 

which have a rich culture and the people are quite attached to the religion and sensitive toward the 

personal laws and religious right. 

So the question of the personal law become the critics and political issue which needed to contained at 

that period of time. the constitutional assembly which is responsible for the legislation and all the laws 

made in India faced heated arguments uneasiness in the words of leaders for the spam of two years. 

The debated in the assembly showed the keen interest of constitution makers in uniform civil code in 
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the context of personal laws, stating that all the religion should be governed by the same rule. This idea 

faced a huge back lash from the Muslim representatives in the assembly due to insecurity related to 

Muslim religion, the argument against the idea was this that India is a diverse and culture rich country 

and it is known for its cultural, religion and linguistic diversity. 

 Debates in the first meeting of constituent assembly in December 1946. 

The idea of Sovereign democratic establishment was aimed by the constituent assembly   based on the 

core principle of justice, liberty, equality, and fraternity. 

The word secularism and socialism were incorporated into the preamble in the year 1976 

The constitution of India was designed in such way even before the incorporation in the 1950 that it 

took care if fundamental rights and the freedom of following any religion for the citizen of India. 

The issue related to personal laws were already in debate among the legislatures and constituent 

assembly and it was seen that when constitution was in making the debate on the personal laws were 

already took place between the constitutional makers. 

The Constituent Assembly discussed the Uniform Civil Code under Article 35. 

 

Mohammad Ismail from Madras proposed an amendment to Article 3346, stating that 'no group, section, 

or community of people should be compelled to abandon its personal law if it has one'. 

 He argued that adhering to one's personal laws is a fundamental right. 

 He contended that personal laws are integral to people's way of life. 

 According to him, personal laws are intrinsic to religion and culture. 

 He believed that any interference with personal laws would be tantamount to meddling with the 

lifestyle of those who have been observing these laws for generations. 

 He clarified that as India was evolving into a secular state, it should avoid actions that might 

disrupt the religious and cultural ethos of its people. 

To bolster his argument, he cited examples from Yugoslavia, the Kingdom of Serbs, Croats, and 

Slovenes, which were obligated under treaty obligations to guarantee Muslims, being a minority, their 

family laws and personal status. 

To further substantiate his arguments, he mentioned similar protective clauses in other European 

                                           
46Constitution Assembly Debates, Vol. Vll, pp. 544-546. 
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constitutions dealing with minorities. 

However, he noted that these clauses were limited in scope as they pertained to any group, section, or 

community of people and were not exclusive to minorities. 

Mahboob Ali Beg stressed that the civil code referred to in Article 35 did not cover family law and 

inheritance. However, due to prevailing doubts, he suggested that a proviso be added to clarify that the 

civil code would govern matters like property transfer and contracts, but not issues regulated by 

personal laws. 

 

M.A. Aiyengar, a member of the Constituent Assembly, interjected, treating it as a contractual issue. 

 

Aiyengar forcefully47 argued that the matrimonial contract was mandated by the Holy Quran and the 

Prophet's Traditions. 

He maintained that the Indian concept of secularism accommodates all religions with equal respect and 

dignity. 

He underscored that in a secular state like India, different communities must have the freedom to 

practice their religion and culture, and they should be allowed to follow their personal law. 

Furthermore, both Hindu and Muslim organizations questioned the Constituent Assembly's authority to 

interfere with religious laws. They perceived Article 35 as being in conflict with religious freedom. 

 

Several members from the Hindu community held views opposite to those of the Muslim members. 

 

K.M. Munshi expressed his opinion, stating that even without Article 35, it would be lawful for the 

Parliament to enact a uniform civil code. He noted that the article guaranteeing religious freedom also 

empowered the state to regulate secular activities associated with religion. 

 

Some Muslim countries, like Turkey and Egypt, did not protect the personal laws of religious 

minorities. 

Furthermore, certain Muslim communities, such as Khojas and Memons, did not wish to follow the 

                                           
47 M.A. Beg Sahib Bahadur's Speech in the ConstituentAssembly, Constituent Assembly Debates, Vol. Vll (1949), 
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Shariat but were compelled to do so under the Shariat Act of 1937. 

European countries had uniform laws that also applied to minorities. Religion should be separated from 

personal law. 

The Hindu Code Bill did not adhere to the teachings of Manu and Yajnavalkya. 

Essentially, personal laws discriminated between individuals based on gender, which the Constitution 

did not permit. 

Daily News 

A.K. Iyer , a member of the Constituent Assembly, supported K.M. Munshi and urged the Assembly to 

approve the article related to the Uniform Civil Code. 

 

Dr. B.R. Ambedkar , however, rejected the amendments and defended the state's right to intervene in 

the personal laws of different communities. 

He defended the arguments of Hindu members of the Constituent Assembly. 

Simultaneously, he also provided some assurances to the Muslim members, explaining that the 

proposal was creating a 'power,' not an 'obligation.' 

Moreover, Dr. Ambedkar urged the Muslim members 'not to read too much into Article 44.' 

 

EXPLORING THE COMPLEXITIES OF PERSONAL LAWS AND THE UNIFORM CIVIL 

CODE IN INDIA: A COMPREHENSIVE ANALYSIS 

Introduction 

The constitutional landscape of India is intricately woven with diverse personal laws that govern family 

relations based on religious and cultural traditions. At the heart of this legal framework lies the 

contentious issue of the Uniform Civil Code (UCC), as enshrined in Article 44 of the Constitution. This 

monumental provision has sparked intense debates, reflecting the country's rich tapestry of religions, 

cultures, and ideologies. This extensive analysis aims to delve deep into the multifaceted dimensions of 

personal laws and the UCC, examining their historical evolution, constitutional foundations, 

contemporary challenges, and potential implications for Indian society. 

 

Historical Evolution of Personal Laws 

To understand the complexities surrounding personal laws in India, it is essential to trace their 
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historical evolution. The roots of personal laws can be found in ancient religious texts, customary 

practices, and colonial legacies. Hindu Personal Law, for instance, draws heavily from Dharmashastra 

texts and customary practices prevalent in pre-colonial India. Muslim Personal Law, on the other hand, 

is based on the Quran, Hadith, and Islamic jurisprudence. 

 

The colonial period witnessed significant interventions in personal laws, with the British introducing 

legislative reforms to regulate diverse religious communities. The Hindu Code Bill of 1955-56 marked 

a watershed moment in India's legal history, ushering in comprehensive reforms in Hindu Personal Law 

related to marriage, divorce, succession, and adoption. However, similar reforms in Muslim Personal 

Law have been met with resistance, leading to debates over the need for a UCC to ensure uniformity 

and gender justice. 

 

Constitutional Foundations 

The framers of the Indian Constitution grappled with the complex task of balancing religious freedom, 

cultural diversity, and gender equality. Articles 25 to 30 guarantee fundamental rights related to 

religion, culture, and language, providing individuals and communities with the freedom to profess, 

practice, and propagate their faith. Article 44, commonly known as the UCC provision, embodies the 

constitutional directive for a common civil code, aiming to promote national integration and gender 

justice. 

 

During the Constituent Assembly debates, proponents and opponents of the UCC articulated divergent 

views, reflecting broader societal divisions along religious and ideological lines. While advocates 

emphasized the need for uniformity and gender equality, opponents raised concerns about religious 

autonomy and cultural preservation. Dr. B.R. Ambedkar, the Chairman of the drafting committee, 

played a pivotal role in ensuring the inclusion of Article 44 while reassuring minority communities 

about the voluntary nature of its implementation. 

 

Contemporary Discourse and Challenges 

In post-independent India, the discourse surrounding personal laws and the UCC has become 

increasingly politicized and polarized. The successful enactment of the Hindu Code Bill paved the way 
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for demands to reform Muslim Personal Law and enact a UCC applicable to all citizens. However, 

these efforts have faced formidable obstacles, including communal tensions, political opposition, and 

legal complexities. 

 

Muslim Personal Law, governed primarily by the Muslim Personal Law (Shariat) Application Act, 

1937, remains a contentious issue, with calls for reforms to address gender inequalities and 

discriminatory practices. The debate over the UCC has sparked intense discussions among 

policymakers, legal experts, religious leaders, and civil society organizations. While some argue for the 

need to harmonize civil laws to ensure equality and justice for all citizens, others caution against 

imposing uniformity on diverse religious communities. 

 

Conclusion 

In conclusion, the discourse surrounding personal laws and the Uniform Civil Code in India embodies 

complex historical, constitutional, and sociocultural dimensions. The quest for a harmonious legal 

framework that respects religious diversity, cultural pluralism, and gender equality remains a 

formidable challenge for Indian society. As the country continues its journey towards modernization 

and social transformation, the issues of personal laws and the UCC will remain at the forefront of legal 

and political debates, shaping the future trajectory of Indian jurisprudence and social justice. 

 

MOHD. AHMED KHAN V. SHAH BANO BEGUM AND ORS.48 

 

Date of judgement 

23rd April,1985 

Name of the petitioner  

Mohd. Ahmed Khan 

 

A women name shah Bano who was the wife of Mohd Ahmed khan since 1932 and had children. Her 

husband gave her divorce and due to which herself and her children were cast out from the family and 

the society leaving her rehouse left and burden of children on her head. Due to above situation she was 

                                           
48MOHD. AHMED KHAN V. SHAH BANO BEGUM AND ORS Citation1985 AIR945,1985 (3) 844 
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forced to file a petition for the maintains for herself and her children in the year 1978 under section 125 

of the criminal procedure code 1973 . the marriage was dissolved by her husband due the procedure of 

triple talaq. It is well stated in the Muslim personal law that the provision for maintenance of the wife is 

limited to the iddat period and husband has no liabilities after that. 

The magistrate directed the respondent who was the husband of sah Bano to pay Rs. 25 per month. 

After a while a revision petition was filed for the increase in the amount of maintenance, in return her 

filed a petition Infront of court for dismissal of petition against her wife who filed a petition for 

increase in maintenance cost. 

 

The issues involved in the case  

The issues that were presented infant of supreme court of India   

The core issue was that according to Muslim personal law is husband obligated to provide maintenance 

to his wife after the divorce and prated from each other. 

Does section 125 of the CPC is applicable on Muslim women 

The arguments presented by the petitioner 

Mohd. Ahmed khan the petitioner presented that under Muslim personal law the bride is only liable to 

pay maintenance his wife only for the iddat period of iddat not after that. According to the law the iddat 

period is the period of seclusion in which the wife is living her life after the death of her husband or the 

divorce and in this period of time the woman is not allowed to marry other men or the person. The 

argument which was presented by him was supported by the all-India Muslim personal law board and it 

stated that the court has no power and jurisdiction over the all-India Muslim personal law and it is 

against the sharia law. The section 125 of the code is non-binding over the matters which is governed 

by the Muslim personal law act 1937. 

 

 

The argument by the respondent  

Shah Bano who was the respondent presented that under section 125 of criminal procedure code 1973 

her husband is liable to pay maintained. She stated that it is her husband of duty to provide maintenance 

to his wife even after divorce so that she could sustain the expense of her and her children. For this 

argument she took the support of case BAI TAHIRA V. ALI HUSSAIN 1979 and fazlunbi V. K 
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KAHADER VALI 1980. In this case it was settled that in section 125 of the code to Muslim women 

and it is equally applicable to all the Muslim women also. 

 

Judgment of the court  

Ratio decidendi  

The hon Ble supreme court held that the section 125 of the code is applicable on the all the women in 

the India no matter what religion she is from. While deciding the issue of the section 125 of the code 

and Muslim personal law. It was held that the section 125 is the part of criminal procedure code 1973 

and not of any personal law. It means that every spouse of any religion is obligated to provide 

maintenance to his wife till the time she is re married. It was also held that dower which is an amount 

paid to Muslim wife as a consideration for marriage and not after divorce. And in the case the husband 

has fully paid the dower then he is still liable to pay for the maintains to his wife after divorce.  

 

Opinion of the judges  

The bench of J.A vardharajam and murtazfazalali was not able to decide the case and then it was 

referred to the bench consisting of the chief justice This is because they felt that these cases should be 

re-examined because they go against the idea of divorce, which is regulated by Section 2 of the 1937 

Muslim Personal Law (Shariat) Application Act. Regarding this matter, the Supreme Court noted that 

Section 125 is well-defined and stipulates that a husband must provide maintenance to his wife in the 

event that she is unable to support herself. The application of this clause is neither restricted to any 

certain social class or religion, nor does it take religious beliefs into account. In her opinion, the 

provision's goal is to give women who are unable to support themselves after a divorce prompt relief, 

according to former Chief Justice YY Chandrachud.  

The argument by the petitioner and his supporters were based and relied on the text books stating that 

after iddat the Muslim husband is liable or obligated to provide the maintenance to his wife. It was 

observed by the court that the text provided and the petitioner relied on are base less and fail to 

establish there point and they stressed the argument on the Muslim personal law on deciding the 

liability of husband for the maintenance of his divorced wife , the judges state that if the women is able 

to sustain her expense after divorce and iddat period then husband is not liable but in the case where the 

woman is failed to sustain the expense of herself and her children then she can take the shelter in the 
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section 125 of the code. This helped in settling the conflict that arrived between the Muslim personal 

law and the section 125 of the code. 

 

It was also decided that the sum paid by the husband to the wife in the form of dower in the 

consideration of marriage is the mark of respect rather than to considering it as a maintenance after 

divorce. Further it was stated that mahr was divided into two parts  

Prompt – this the amount which is payable by the husband on the demand of the wife. 

 Deferred – the amount which payable by husband in the case of divorce or death of husband to his 

wife 

The amount which is received in the forum of above-mentioned criteria will not be consider as the 

maintenance foe his wife. Rather than that it will consider as the amount paid in the respect and the 

amount received in the form of respect will not be consider as the maintained money. 

 

THE EFFECT OF THE JUDGMENT IN THE SOCIETY 

 

All India Muslim personal law board and the Muslim community was angry with the judgment of the 

court and it was highly criticized by the, stating that the court have no power and the jurisdiction in this 

matter as it is against the sharia law, due to this the whole India witness a huge and violent protest by 

the community. The parliament of India introduced the Muslim woman act 1987 in the order to nullify 

the judgment of the court. 

However, the constitutional validity of the act was challenged in the court in the case of Daniel latiff V. 

Union of India 2001 stating that it is the violation of article 14,15 and 21 of the Indian constitution as 

the rights of Muslim women were taken from them in this act and the right for the maintenance under 

section 125 were taken by the act. The supreme court of India stated that; - 

In addition to the Muslim law making just and reasonable plans for his wife's ongoing maintenance, the 

husband is required to provide for her after the divorce, even after the iddat period. 

According to the court's ruling, her husband's family will be responsible for providing for her in the 

event that she is unable to support herself beyond the iddat term. In this regard, Section 4 of the Act 

permits her to file an application. 

It is the Wakf board's responsibility to support her if family members are able to. 
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This was done to achieve a balance between personal laws and divorced women's right to seek 

maintenance, and therefore the Act's legitimacy was affirmed. However, the Act itself contradicted the 

Supreme Court's decision in this case, rendering it inapplicable. However, in the case of Daniel Latifi v. 

Union of India, the Hon'ble Supreme Court resolved the issue of maintenance for Muslim women 

following divorce by ruling that Muslim women are entitled to maintenance even after the iddat period 

if they are unable to support themselves. Thus, the Shah Bano case is seen as a landmark decision in 

terms of Muslim women's rights in the country. 

Analysis of the judgment  

In this case the rights of Muslim women were settled and it became a landmark judgment. In this case it 

was stelled that the law related to Muslim personal law and sec 125 of the code, the judges also 

emphasise on the importance of uniform civil code till this day no action on the implementation on the 

uniform civil code have been taken by the legislature as the people doesn’t want the state to interfere 

with the personal laws of the people and it create a fuss in the society. 

 

PERSONAL LAWS AND THE ARTICLE 13 OF THE CONSTITUTION OF INDIA AND 

ANALYSING THE CASE. STATE OF BOMBAY V. NARASU APPA MALI 1951 

 

The personal laws in the state of india is dealing with the laws related to marriage and divorce, 

maintence guardianship and succession, joint family and its property, partition in joint families and 

many more issues. As we know india is a secular state and these personal laws are the part of family 

laws and it is essential of the family law. The Indian constitution provides a guaranty that every 

religion person or anyone he can be is equal before the law and is equally protected by the law. The 

personal laws in India are applied differently on the people a respect to their religion and the law 

applicable on the person would be based on the religion and its sayings. 

That’s the reason the majority of the religion in India have different laws for governing them for eg the 

majority religion in India is Hindu which have different laws for it and the minority like Muslim 

religion have different set of personal laws governing them. 

The connotational right of the woman is abrupted by these personal laws. The main issue is that the 

article 13 of these women is been violated by the personal laws and both the constitutional and the 

personal laws clash with each other causing a chaos in the society. The present government have taken 
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a stance for the woman’s and the Minorites who are been struggling just for the basic rights for them 

self. 

 

The current stand of the law ‘ 

The Narasu Appa Mali judgement, 1951 

As the India was a part of British crown so the rules in India were based on the common law , the case 

THE STATE OF BOMBAY V. NARASU APPA MALI49  is the good law that means that the 

relationship between personal law and the constitution of India was established in this judgment in the 

two parts  

 

 

(a) “law” includes any Ordinance, order, bye-law, rule, regulation, notification, custom or usage having 

in the territory of India the force of law; 

 

(b) “laws in force” includes laws passed or made by a Legislature or other competent authority in the 

territory of India before the commencement of this Constitution and not previously repealed, 

notwithstanding that any such law or any part thereof may not be then in operation either at all or in 

particular areas.” 

The debate on article 13 in the constituent assembly  

The current provision of article of the constitution of India was introduced in the constitution to make 

any law which is non consistent to the part 3 of the constitution will be void, the past three of the 

constitution consist of fundamental rights. 

Interestingly, during the Constituent Assembly deliberations, a resolution to alter the Article was 

passed to expressly define the phrases "laws" and "laws in force" in respect to "customs and usages". 

Sir Naziruddin Ahmed stated that the phrases "The State shall not make any law" when combined with 

"law includes custom or usage having the force of law" would imply that custom is created by the state 

rather than the people and the community. 

 

                                           
49https://indiankanoon.org/doc/54613/ 
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Dr. BR Ambedkar50 stated that such an implication is not valid, and a second amendment was proposed 

to dispel any questions about its interpretation. To address the uncertainty, the words "unless the 

context otherwise" were added. 

 

PERSONAL LAWS ARE NOT “LAWS” 

As per Article 13(3)(a) of the Constitution, “law” includes any Ordinance… “custom or usage” having 

in the territory of India the force of law. 

According to Justice Chagla, personal laws referred to original scriptures and texts, whereas customs 

were more specific to actions that deviated from these scriptures and texts (Para 12). Thus, Personal 

laws in India were not the same as "customs and usages" as defined in the article. 

Justice Chagla emphasized Section 113 of the Government of India Act, 1915, which states that when 

both parties are subject to the same personal law or custom having the force of law, the High Court 

shall decide according to that personal law or custom. When the parties are subject to different personal 

laws or customs having the force of law, the High Court shall decide according to the law He believes 

that the phrasing in this clause clearly distinguishes between "personal laws" and "customs having the 

force of law." 

Justice Chagla also mentioned something noteworthy about the Constitution. He pointed out that when 

the individuals who wrote the Constitution said "customs and usages," they meant that those things 

should adhere to the rules in Part III of the Constitution. But they also decided to exclude "Personal 

Laws" from this norm. This means that, while traditions and usages are expected to adhere to the 

Constitution, personal laws are granted particular protection and are not required to follow the same 

norms. It's as if they sought to strike a compromise between respecting people's traditions and beliefs 

and ensuring that everyone's fundamental rights are guaranteed by the Constitution. 

 

Justice Chagla clarified that Personal Laws were excluded from Article 13 by citing other provisions of 

the Constitution such as Articles 17, 25, 26, and 372. He stated that if Personal Laws were to be treated 

the same as other laws under Article 13, these extra articles would not have been necessary. For 

example, Article 17 discusses the abolition of untouchability, while Article 25 preserves religious 

freedom and Article 26 safeguards the rights of various religious communities. If personal laws were 

                                           
50ConstituentAssembly, Constituent Assembly Debates 
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already covered by Article 13, these special articles would not have been required. Justice Chagla 

implied that if the people who drafted the Constitution meant to test personal laws under Part III, they 

wouldn't have needed to include further articles like 17 

justice Chagla argued that Personal Laws in India are distinct and separate from general laws. He 

highlighted Article 44 of the Constitution, which acknowledges the existence of Personal laws. 

Additionally, he pointed out Entry 5 of the Concurrent List, which empowers legislatures to amend 

Personal laws to establish a Uniform Civil Code. According to Justice Chagla, the Constitution's 

framework suggests a hands-off approach to Personal laws, except where specific changes are made by 

the legislature to create a uniform code. 

Moreover, he emphasized Article 372, clarifying that it doesn't grant the President authority to amend 

or alter Personal laws. Based on his analysis, Justice Chagla concluded that Personal Laws are not 

covered by Article 13 of the Constitution, meaning they fall outside the scope of Part III of the 

Constitution, which deals with fundamental rights. Thus, his opinion in the Narsu Appa Malli case 

asserts that Personal Laws are excluded from the definition of "laws" under Article 13, reflecting a 

distinct legal status. 

Justice Gajendragadkar had a similar take on Article 13 of the Constitution, focusing on the term "laws 

in force." He believed that this term doesn't refer to all types of laws but specifically to laws passed by 

the Legislature or another authorized body. According to him, only laws meeting this criterion could be 

considered "laws in force" under Article 13. 

 

In simpler terms, he argued that since Personal laws in India aren't passed by the Legislature or any 

official authority, they don't fit the definition of "statutory laws." Therefore, they shouldn't be subject to 

scrutiny under Article 13, which deals with fundamental rights. In essence, Justice Gajendragadkar 

concluded that Personal laws fall outside the scope of Part III of the Constitution, meaning they aren't 

subject to the same rules as other laws when it comes to protecting fundamental rights. 

 

THE AFTER EFFECT OF THE NARSU APPA JUDGMENT  

In the legal landscape following the Narasu Appa Malli judgment, there's been a mix of views and 

approaches by the courts regarding the applicability of Article 13 on Religious Personal laws. While 

the Narasu Appa Malli judgment is still seen as a significant ruling, courts have given differing and 
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sometimes conflicting opinions over the years. 

 

On one side, some courts have taken a hands-off approach, often referred to as the "non-interference 

approach." They've emphasized that Part III of the Constitution, which deals with fundamental rights, 

shouldn't interfere with personal laws. Cases like Krishna Singh v. Mathura Ahir and Reynold 

Rajamani v. UOI have upheld this stance, refusing to subject personal laws to scrutiny under 

fundamental rights. These rulings align with the principles set in the Narasu Appa Mali case. 

 

Conversely, more recent cases like Mary Roy v. State of Kerala and Danial Latifi v. UOI have followed 

a different path, adopting what's known as the "scrutinizing approach." In these cases, courts have 

tested personal laws against fundamental rights, departing from the Narasu Appa Mali judgment's 

approach. 

 

The "non-interference approach" essentially means that courts avoid meddling with personal laws. 

They believe that personal laws are separate from general laws and should be left alone. This approach 

maintains that personal laws shouldn't be subject to scrutiny under fundamental rights, as they're seen 

as a matter of personal belief and tradition. 

 

On the other hand, the "scrutinizing approach" involves courts examining personal laws closely in light 

of fundamental rights. This approach acknowledges that personal laws, while rooted in tradition and 

belief, shouldn't be immune to constitutional principles. Courts following this approach believe that 

personal laws must be tested against fundamental rights to ensure they don't violate individuals' rights 

guaranteed by the Constitution. 

 

The shift from the Narasu Appa Malli judgment's stance reflects evolving perspectives within the legal 

system. While the Narasu Appa Malli judgment laid down a certain interpretation of Article 13, 

subsequent cases have shown that the issue is far from settled. Different judges and benches may have 

varying opinions on the matter, leading to diverging judgments. 

 

The debate over the applicability of Article 13 on personal laws revolves around balancing tradition 
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and individual rights. On one hand, there's a desire to respect and preserve cultural and religious 

practices embedded in personal laws. On the other hand, there's a need to ensure that these laws don't 

infringe upon individuals' fundamental rights, such as equality and freedom of religion. 

 

In cases where courts adopt the non-interference approach, they prioritize the preservation of personal 

laws, viewing them as integral to cultural identity and religious freedom. These courts believe that 

subjecting personal laws to constitutional scrutiny could undermine these traditions and beliefs. 

 

Conversely, courts following the scrutinizing approach argue that fundamental rights must prevail over 

traditional practices when there's a conflict. They believe that personal laws shouldn't be exempt from 

constitutional principles and should be evaluated to ensure they adhere to fundamental rights standards. 

 

The differing approaches taken by courts highlight the complexity of the issue and the need for careful 

consideration of competing interests. As society evolves and values shift, legal interpretations may also 

change, leading to ongoing debates and discussions within the legal community. 

 

Ultimately, the interpretation of Article 13 and its application to personal laws will continue to be a 

matter of debate and contention in the Indian legal system, reflecting the dynamic nature of 

constitutional law and the evolving understanding of fundamental rights. 

 

UCC bill in the Uttarakhand  

 

Setting the Stage 

Imagine a vibrant tapestry woven from threads of diverse colors, each representing a unique culture, 

tradition, and belief system. This tapestry is Uttarakhand, a picturesque state nestled in the Himalayan 

foothills of India. Uttarakhand isn't just a geographical entity; it's a mosaic of different communities, 

each with its own customs, practices, and beliefs. Enforcing a Uniform Civil Code (UCC) in 

Uttarakhand feels like trying to stitch this vibrant tapestry together with a single thread. It's a complex 

task, aiming to unify personal laws across all communities, regardless of their faith or tradition. 
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Tracing the Path: Historical Insights 

To understand the ongoing debate surrounding the UCC in Uttarakhand, let's rewind the clock of 

history. Back in the colonial era, the British rulers imposed certain uniform laws across India while 

allowing different religious communities to maintain their own laws. Fast forward to post-

independence India, and the idea of a UCC was on the agenda. The framers of the Indian Constitution 

saw it as a way to promote social harmony and gender equality. However, instead of making it a must-

do, they left it up to each state to decide, leading to a patchwork of laws across the nation. 

 

In Uttarakhand, this historical journey takes on added importance. The state, once part of Uttar Pradesh, 

gained autonomy in 2000. Its history is rich with migrations, cultural exchanges, and the emergence of 

distinct ethnic communities like the Garhwalis, Kumaonis, and Jaunsaris. Each community brought its 

own set of customs and traditions, shaping the socio-cultural fabric of the region. So, when we talk 

about implementing a UCC in Uttarakhand, we're not just talking about legal reforms; we're talking 

about navigating through layers of history and heritage. 

 

Navigating the Legal Landscape: Constitutional Realities 

Now, let's zoom in on the legal terrain. The Constitution of India, in Article 44, encourages states to 

"work towards securing" a UCC. However, it doesn't make it a must-do, leaving the decision to each 

state's government. The judiciary has emphasized the importance of a UCC in promoting national 

integration and gender justice, but it hasn't set a strict deadline for its implementation. In Uttarakhand, 

like in other states, personal laws based on religion govern various aspects of life. Hindus, Sikhs, 

Buddhists, and Jains follow Hindu personal laws, while Muslims adhere to Muslim Personal Law based 

on Sharia principles. Christians, Parsis, and Jews have their own set of personal laws. This legal 

patchwork poses a formidable challenge to implementing a UCC, as it requires balancing religious 

beliefs with constitutional principles of equality and justice. 

 

Understanding Socio-cultural Dynamics: The Heart of the Matter 

Let's shift our focus from legal textbooks to the lived realities of Uttarakhand's people. Imagine a 

village nestled amidst the hills, where every ritual, festival, and tradition has a story to tell. This is the 

essence of Uttarakhand's socio-cultural landscape - a tapestry of customs, traditions, and beliefs woven 
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into the fabric of everyday life. In many parts of Uttarakhand, social life revolves around kinship 

networks and community ties. Village panchayats wield significant influence in matters of social 

regulation, while practices like gotra exogamy reflect the intricate web of social norms and taboos. 

 

Now, imagine introducing a UCC into this intricate tapestry. On one hand, there's the promise of 

gender equality and social justice, breaking free from patriarchal norms and discriminatory practices. 

On the other hand, there's the fear of cultural erosion and loss of identity. Communities worry that a 

uniform set of laws might undermine their age-old customs and traditions, blurring the lines of cultural 

distinctiveness. The debate over the UCC in Uttarakhand isn't just about legal reforms; it's about 

safeguarding cultural heritage and preserving community identity. 

 

Echoes of the Public Sphere: Voices and Visions 

Step into the public arena, where voices echo and visions clash. The debate over the UCC in 

Uttarakhand isn't confined to legal chambers or academic journals; it spills over into the streets, the 

media, and the political arena. Political parties, civil society organizations, and religious bodies all have 

their say in shaping the discourse. Some advocate for a UCC as a tool for modernization and national 

integration, while others see it as a threat to religious freedom and cultural autonomy. 

 

In recent years, the UCC debate in Uttarakhand has gained momentum, fueled by social media 

campaigns, public rallies, and political posturing. As the state gears up for elections, the UCC has 

become a hot-button issue, with parties vying for electoral support from different communities. But 

amidst the political maneuvering and rhetoric, the voices of ordinary citizens often get drowned out. 

The challenge lies in creating space for inclusive dialogue and democratic deliberation, where diverse 

perspectives can be heard and respected. 

 

Navigating the Road Ahead: Challenges and Contemplations 

 

As we chart our course forward, we must acknowledge the hurdles that lie ahead. Implementing a UCC 

in Uttarakhand isn't just a legal or political challenge; it's a socio-cultural odyssey. Balancing the 

imperatives of modernity with the ethos of tradition requires delicate navigation. It calls for dialogue, 
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empathy, and a deep appreciation for the diversity that defines Uttarakhand's identity. 

 

At the same time, we must confront the inequalities and injustices perpetuated by existing personal 

laws. The UCC isn't just a legal framework; it's a vision of a more just and equitable society. By 

dismantling discriminatory practices and upholding the principles of equality and justice, we can pave 

the way for a more inclusive future. 

 

Conclusion: Stitching the Quilt of Unity 

 

As we bring our journey to a close, let's reflect on the tapestry we've woven - a tapestry of voices, 

visions, and aspirations. The UCC debate in Uttarakhand isn't just about laws and legislatures; it's about 

people and communities. It's about finding common ground amidst diversity, about stitching the quilt 

of unity from the threads of difference. 

As we navigate the road ahead, let's remember that the UCC isn't just a destination; it's a journey - a 

journey towards a more just, inclusive, and compassionate society. By listening to each other, learning 

from each other, and embracing our shared humanity, we can transform the dream of a Uniform Civil 

Code into a reality. 

 

 

THE MISCONCEPTION AND THE REALITY OF UCC 

 

Uniform Civil Code (UCC) has long been a contentious issue in India, often used as a political tool 

rather than thoroughly understood by the masses. However, it's widely acknowledged that the matter is 

serious and warrants careful examination. 

 

Article 44 of the Indian Constitution calls for the establishment of a Uniform Civil Code throughout the 

country. Yet, there are numerous misconceptions surrounding it. One common fallacy is that Hindus 

have willingly surrendered their personal laws to achieve uniformity nationwide. Another prevalent 

misconception is that the reforms made in Hindu laws in 1955-56 have addressed all gender 
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injustices51i. There's also a belief that Muslims are solely obstructing the implementation of the UCC 

and that Muslim law inherently opposes gender justice, thus making Muslim women the most 

disadvantaged legally. 

However, the reality is far more complex. It's not just Muslims who oppose changes to their personal 

laws. In the case of the Hindu Code Bill, there was significant resistance from various quarters, 

including religious scholars, political leaders, and upper-caste Hindus. Despite opposition, the 

government, led by Jawaharlal Nehru, pushed the bill through Parliament to address the inequities 

faced by Hindu women. 

Diverse personal laws exist not only based on religion but also on region, territory, and customs. For 

example, Jammu and Kashmir has its own set of family laws, while Goa retains Portuguese-era laws. 

Furthermore, certain tribes and communities are exempt from mainstream statutory laws, preserving 

their traditional customs and practices. 

 

The idea of uniformity prescribed in Article 44 does not demand a single comprehensive law but rather 

urges the state to strive for uniformity in civil laws. However, the misinterpretation of this directive 

often leads to the misconception that it requires the imposition of one law on all communities, which is 

not the case. 

 

Muslim Personal Law52 is often portrayed as the primary obstacle to achieving a UCC. However, it's 

just one among many diverse personal laws in India. Hindus, Buddhists, Jains, Sikhs, Christians, Parsis, 

and Jews all have their own distinct personal laws, some codified and reformed, others not. 

The apprehension among minorities, especially Muslims, regarding the imposition of a UCC stems 

from a fear of losing their religious identity and customary practices. They worry that a uniform law 

may favor the majority community and undermine their rights. Implementing a UCC requires careful 

consideration of the diverse legal and cultural landscape of India, rather than targeting specific 

communities. 

In essence, achieving a UCC requires a nuanced understanding of the complexities involved and a 

genuine effort to address the concerns of all communities, rather than singling out any one group as the 

                                           
51Hindu Adoption and Maintenance Act, 1956 
52Tahir Mehmood, Personal Laws in Crisis, p. 31 
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sole impediment. 

 

Need of article 44 

Article 44 of the Indian Constitution aims for uniformity in civil laws across the nation. However, it's 

crucial to understand its nuances to grasp its true meaning. 

 

Firstly, Article 44 doesn't mandate an immediate enactment of a Uniform Civil Code (UCC). Instead, it 

urges the state to strive towards achieving such uniformity over time. This raises questions about the 

difference between "endeavoring to secure" and "directly enacting" a law. 

 

Furthermore, it's essential to clarify the scope of a "civil code" and what "uniform" implies. Unlike 

some misconceptions, "uniform" doesn't equate to "common." The goal is not to enforce a single, rigid 

set of laws but rather to ensure consistency within similar circumstances. 

 

Regarding the applicability of a UCC, it's not necessarily compulsory for all citizens. Dr. B.R. 

Ambedkar suggested that such a code could apply only to those who willingly accept its provisions. 

 

The diversity of personal laws in India is vast, influenced by religion, customs, and regional variations. 

These diversities reflect the nation's rich tapestry of cultures and traditions. However, misconceptions 

often arise, especially regarding Muslim Personal Law, leading to biased interpretations. 

 

In summary, Article 44 seeks to foster uniformity in civil laws, not through imposition but by voluntary 

acceptance. It's about transitioning from diverse to consistent legal frameworks while respecting India's 

cultural mosaic. 

 

A Comparative Analysis of Uniform Civil Code Laws Across Different Countries 

Introduction: Understanding the Uniform Civil Code 

 

The Uniform Civil Code (UCC) has been a subject of debate and consideration in various countries, 

including India. It proposes a single set of civil laws that apply uniformly to all citizens, irrespective of 
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their religious or cultural background. While India has been grappling with the implementation of a 

UCC since its independence, other nations have also explored similar legal frameworks, each with its 

unique approach and challenges. 

 

India: The Ongoing Debate 

 

In India, the discussion surrounding the UCC is deeply entrenched in issues of secularism, gender 

equality, and minority rights. Article 4453 of the Indian Constitution encourages the state to "endeavour 

to secure" a UCC, yet its implementation has faced resistance due to concerns about religious and 

cultural freedoms. Despite several attempts, India continues to operate under personal laws based on 

religion, governing aspects like marriage, divorce, and inheritance54. 

 

United States: State-Based Family Laws 

 

Unlike India, the United States operates under a federal system where family law is primarily governed 

by individual states rather than a national UCC. However, there's a degree of consistency across states 

in areas like marriage, divorce, and child custody, thanks to common law principles and interstate 

agreements. While there isn't a federal UCC, the Uniform Law Commission provides model acts and 

codes for states to adopt, aiming to achieve consistency in family law matters. 

 

France: Embracing Secularism 

 

France, renowned for its commitment to secularism and laïcité, maintains a legal framework that 

separates religion from state affairs. The French Civil Code regulates personal status matters, including 

marriage and inheritance, and applies equally to all citizens regardless of religious affiliation. While 

France doesn't have a formal UCC, its civil laws reflect a secular approach emphasizing individual 

rights and state neutrality in religious affairs55. 

                                           
53Article 44 of the Indian Constitution. 
54Uniform Law Commission. 
55 French Civil Code. 
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Turkey: Modernization and Secularization 

 

Turkey embarked on a path of modernization and secularization in the early 20th century, which 

included the adoption of a UCC. The Turkish Civil Code, enacted in 1926, replaced Islamic law with a 

secular legal framework governing personal matters. Despite opposition from conservative groups, 

Turkey's UCC remains a cornerstone of its efforts to align with Western legal norms and promote 

gender equality56. 

 

Tunisia: Pioneering Reforms 

 

Tunisia stands out in the Arab world for its progressive legal reforms, including the introduction of a 

UCC in 1956. The Tunisian Code of Personal Status abolished polygamy, granted women rights in 

marriage and divorce, and promoted gender equality. Although facing resistance, Tunisia's UCC has 

been hailed as a model for other Muslim-majority countries seeking to balance tradition with 

modernity57. 

 

Comparative Analysis: Key Insights 

 

While each country's approach to a UCC varies based on its legal, cultural, and historical context, 

common themes and differences emerge. Countries like India and Tunisia grapple with issues of 

religion, gender equality, and national identity, while secular nations like France and Turkey prioritize 

individual rights and state neutrality in religious matters. The United States emphasizes achieving 

uniformity in family law while respecting state autonomy. 

 

Challenges and Implications 

 

Implementing a UCC presents various challenges, including resistance from religious groups, concerns 

                                           
56Turkish Civil Code. 
57Tunisian Code of Personal Status. 
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about minority rights, and the need to balance tradition with modernity. Navigating these challenges 

requires careful consideration of social, political, and legal dynamics. Additionally, the implications of 

a UCC extend beyond legal reforms to broader societal changes, including shifts in cultural norms and 

gender relations. 

 

 

Conclusion: Insights and Reflections 

 

The debate surrounding the Uniform Civil Code is multifaceted and complex, intersecting with 

questions of identity, equality, and justice in diverse societies. By exploring the experiences of different 

countries, we gain insights into the challenges, opportunities, and implications of enacting a UCC in 

varied legal and cultural contexts. As nations continue to grapple with this issue, it's essential to 

consider the diverse perspectives and implications for society as a whole. 

 

ANALYZING THE ADVANTAGES AND DISADVANTAGES OF IMPLEMENTING A 

UNIFORM CIVIL CODE (UCC) IN INDIA 

 

Introduction: 

The debate surrounding the implementation of a Uniform Civil Code (UCC) in India has been ongoing 

for decades, aiming to create a unified set of laws governing personal matters across religious 

communities. This analysis explores the potential advantages and disadvantages of adopting a UCC in 

India, considering its implications for social cohesion, individual rights, and legal complexity. 

 

Advantages of Implementing a UCC in India: 

 

Legal Uniformity and Clarity: 

A UCC would establish uniform laws governing personal matters such as marriage, divorce, 

inheritance, and adoption, regardless of religious affiliation. This would simplify legal procedures and 
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reduce ambiguity, ensuring equal treatment and protection under the law for all citizens.58 

 

Promotion of Gender Equality: 

A UCC has the potential to promote gender equality by eliminating discriminatory practices prevalent 

in personal laws based on religious customs. Uniform laws would ensure equal rights and opportunities 

for men and women in matters such as marriage, divorce, property rights, and inheritance, fostering a 

more just and equitable society.59 

 

Protection of Individual Rights: 

Implementing a UCC would strengthen the protection of individual rights by guaranteeing fundamental 

freedoms and liberties enshrined in the Indian Constitution. By harmonizing personal laws across 

religious communities, the UCC would safeguard the rights of individuals to choose their personal 

beliefs and practices without facing discrimination or coercion.60 

 

Social Cohesion and National Integration: 

UCC has the potential to foster social cohesion and national integration by promoting a sense of 

common identity and shared values among diverse religious communities. By transcending religious 

divides and fostering a common legal framework, the UCC could contribute to greater unity and 

solidarity among citizens, strengthening the fabric of Indian society.61 

Streamlined Legal System: 

A UCC would streamline the legal system by consolidating and simplifying diverse personal laws into 

a single unified code. This would reduce legal complexity, administrative burdens, and judicial backlog 

associated with adjudicating disputes under multiple legal systems, enhancing the efficiency and 

effectiveness of the legal system.62 

                                           
58]: Koushal, R. (2018). "Uniform Civil Code: A Step Towards Gender Equality." Indian Journal of Law and Justice, 7(2), 

45-58. 
59Singh, A. (2019). "Gender Justice and Uniform Civil Code in India: A Critical Analysis." Journal of Legal Studies, 12(1), 

112-127. 
60Verma, S. (2017). "Uniform Civil Code: A Tool for Protecting Individual Rights." Indian Journal of Constitutional Law, 

6(3), 201-215. 
61Patel, N. (2020). "Social Cohesion and National Integration: Role of Uniform Civil Code." Journal of Social Sciences and 

Humanities, 15(4), 321-335. 
62 Jain, M. (2016). "Streamlining Legal System Through Uniform Civil Code." Legal Studies Review, 8(2), 89-104. 
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Disadvantages of Implementing a UCC in India: 

 

Religious and Cultural Sensitivities: 

The implementation of a UCC may face resistance from religious and cultural groups who perceive it 

as a threat to their traditional customs and practices. Some communities may view the imposition of 

uniform laws as an infringement on their religious autonomy and cultural identity, leading to social 

tensions and opposition. 

 

Legal Complexity and Implementation Challenges: 

Implementing a UCC poses significant legal and administrative challenges, including reconciling 

diverse religious laws, resolving conflicts between secular and religious principles, and ensuring 

effective enforcement and compliance. The complex nature of personal laws and the diversity of 

religious practices in India may complicate the drafting and implementation of uniform laws. 

Political Controversy and Opposition: 

 The debate over a UCC is politically contentious, with divergent views among political parties and 

stakeholders. The issue of implementing a UCC is often politicized, leading to polarization and 

opposition from vested interests seeking to preserve the status quo. Political resistance and lack of 

consensus may impede progress towards enacting uniform laws.63 

 

 Impact on Minority Communities: 

 Minority communities, particularly religious minorities, may perceive the implementation of a UCC as 

discriminatory or biased towards the dominant religious majority. Concerns about cultural assimilation, 

loss of identity, and unequal treatment under uniform laws may exacerbate distrust and alienation 

among minority groups, undermining social harmony and cohesion64.[^9] 

 

Legal Pluralism and Diversity: 

                                           
63 Kumar, S. (2017). "Political Controversies Surrounding Uniform Civil Code: A Case Study." Journal of Political Science, 

5(4), 301-315. 
64 Rao, S. (2018). "Impact of Uniform Civil Code on Minority Communities: A Comparative Analysis." Journal of Minority 

Studies, 11(1), 45-60. 
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 India's legal system has historically accommodated legal pluralism, recognizing diverse religious laws 

and customs governing personal matters. The imposition of a UCC may disregard this diversity and 

undermine the principle of legal pluralism, denying individuals the right to govern their personal affairs 

in accordance with their religious beliefs and cultural traditions.65 

 

Conclusion: 

 

The debate over the implementation of a Uniform Civil Code (UCC) in India reflects complex 

considerations relating to legal uniformity, religious autonomy, individual rights, and social cohesion. 

While a UCC has the potential to promote legal clarity, gender equality, and national integration, its 

implementation faces significant challenges, including religious sensitivities, legal complexity, political 

controversy, and concerns about minority rights. Ultimately, any decision regarding the adoption of a 

UCC must balance the imperatives of social justice, legal certainty, and religious pluralism in a diverse 

and democratic society like India. 

 

CHALLENGES FOR IMPLEMENTATION OF UCC 

Introduction 

The issue of a Uniform Civil Code emerged as a contentious and complex topic during the 

deliberations of the Constituent Assembly of India. This introduction provides an overview of the 

historical context, constitutional imperatives, and socio-political dynamics that framed the debate on 

the Uniform Civil Code within the Constituent Assembly66. It sets the stage for a comprehensive 

analysis of the arguments presented by various members, highlighting the divergent perspectives, 

ideological orientations, and pragmatic considerations that influenced the discourse. 

 

Historical Context and Constitutional Imperatives 

The debate on the Uniform Civil Code in the Constituent Assembly cannot be divorced from its 

historical antecedents, including colonial-era legal reforms, socio-religious movements, and nationalist 

                                           
 
66Constituent Assembly Debates, Vol. 7, 1948, p. 110-115 
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aspirations67 This section delves into the historical evolution of personal laws in India, tracing the 

trajectory of debates over uniformity versus diversity in legal systems68 It also examines the 

constitutional imperatives underlying the call for a Uniform Civil Code, particularly in terms of 

securing justice, equality, and individual rights enshrined in the Constitution69 

 

Perspectives on Religious Pluralism and Cultural Diversity 

One of the central themes in the debate over the Uniform Civil Code was the tension between the 

imperative of legal uniformity and the principle of religious pluralism This section critically analyses 

the arguments presented by proponents and opponents of a Uniform Civil Code regarding its 

implications for religious freedom, cultural diversity, and minority rights70It explores the ideological 

underpinnings of secularism and multiculturalism in the Indian context and the challenges posed by 

efforts to codify personal laws across religious communities71 

 

Gender Equality and Women's Rights 

The question of gender equality and women's rights emerged as a focal point in the discourse on the 

Uniform Civil Code72. This section scrutinizes the arguments advanced by advocates of a Uniform 

Civil Code in terms of its potential to eliminate discriminatory practices embedded in personal laws and 

promote gender justice Flavia Agnes, "Women's Movement and Legal Reform in India: An Overview," 

in Women and Law: Critical Feminist Perspectives, edited by Kalpana Kannabiran and Ranbir Singh, 

Eastern Book Company, 2004. It also examines the concerns raised by opponents regarding the 

imposition of uniformity in matters of marriage, divorce, inheritance, and family relations, and its 

impact on women from marginalized communities73 

 

MY OPINION  

                                           
67B. R. Ambedkar, "Speech in the Constituent Assembly on the Uniform Civil Code," December 6, 1948. 
68Rajeev Bhargava, "The Dilemma of a Uniform Civil Code," Economic and Political Weekly, vol. 22, no. 21, 1987, pp. 

897-898. 
69Granville Austin, The Indian Constitution: Cornerstone of a Nation, Oxford University Press, 1999, pp. 157-159. 
70 Nehru Report, 1928, pp. 127-130]. 
71B. Shiva Rao, The Framing of India's Constitution: Select Documents, Universal Law Publishing, 2017, pp. 235-240. 
72 Rajkumari Amrit Kaur, "Speech in the Constituent Assembly on Women's Rights and Uniform Civil Code," December 9, 

1948. 
73Vina Mazumdar, "Women's Rights in India: From 1947 to the Present," Indian Journal of Gender Studies, vol. 6, no. 2, 

1999, pp. 207-224. 
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In India, personal laws, which are rules based on religious beliefs and practices, often conflict with 

constitutional rights, resulting in a complex legal situation. This issue becomes even more controversial 

when discussing the Uniform Civil Code (UCC), which aims to unify the laws applicable to all citizens 

regardless of their religion. 

 

Personal laws cover important areas of life such as marriage, divorce, inheritance and adoption. . they 

differ between different religious communities. Sometimes these laws conflict with the constitutional 

guarantee of equality and justice for all citizens, regardless of faith, caste or gender. 

 

For example, some personal laws may discriminate against women in matters such as inheritance or 

divorce, while others may limit the freedom of individuals to choose their partners. These 

inconsistencies have fueled debate over the implementation of a Uniform Civil Code. 

 

The UCC offers a single set of laws that apply to everyone, regardless of their religious affiliation. The 

goal is to promote gender equality, secularism and national unity by ensuring that all citizens are 

subject to the same legal standards. 

 

However, the idea of a UCC faces opposition from various groups. Some argue that personal laws are 

deeply intertwined with religious and cultural identities and should be preserved. They fear that the 

introduction of a uniform code could attack religious freedoms and lead to social unrest. 

 

On the other hand, supporters of the UCC argue that it is necessary to support the principles of equality 

and justice enshrined in the Constitution. They believe that personal laws often disadvantage women 

and marginalized communities, and that a uniform code will resolve these inequalities. 

 

The debate over the UCC goes beyond legal considerations; it delves into centuries-old traditions, 

cultural diversity and religious beliefs. Balancing respect for religious freedom and respect for gender 

equality is a delicate task. 

In summary, the conflict between personal laws and constitutional rights in India is a complex 

challenge. Although personal laws reflect the cultural diversity of the country, they sometimes conflict 
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with constitutional principles. The proposed Uniform Civil Code aims to resolve these contradictions, 

but it remains a contentious issue that highlights the ongoing struggle between tradition and modernity 

and religion and secularism in Indian society. 
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