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Introduction

Legal agreements are fundamental in the corporate world, as they serve as the bedrock for
defining the guidelines, entitlements, and responsibilities governing diverse business interactions
and transactions. These contracts furnish a well-organized structure that empowers businesses to
function smoothly, make crucial choices, and manage potential risks. Whether it's a shareholder

pact, supplier agreement, or merger terms, these legal instruments are indispensable for securing

transparency, equity, and legal safeguards in corporate transactions. In their absence, businesses

would be at greater risk of disputes, ambiguity, and the looming threat of legal entanglements,

underscoring their indispensable role in fostering responsible and efficient corporate governance.

A company seeking to expand its operations has the option of raising funds, which can be done
through an Initial Public Offering (IPO), where it invites the public to purchase its securities, or
by approaching an investor directly. When a company opts for the latter approach, the investor
typically receives shares in exchange for their investment. This is where a clear understanding of
Share Subscription Agreements, Share Purchase Agreements, and shareholder agreements

becomes crucial.

At first glance, these terms may appear similar and are often subject to confusion. Therefore,

before commencing the drafting process, it is of paramount importance to thoroughly analyze
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and tailor the agreements to meet the specific needs of the client and the nature of the
transaction. Lawyers specializing in corporate law may find themselves tasked with drafting any

of these agreements, making it imperative to approach each with precision and attention to detail.

Shareholder Agreements

A shareholder agreement is a legally binding document that outlines the rights, responsibilities,
and obligations of shareholders in a company. Its primary purpose is to establish a structured
framework for governing the relationship between shareholders, providing clarity on issues such
as voting rights, share transfers, management decisions, dispute resolution mechanisms, and the
protection of shareholders' interests. Shareholder agreements are essential for safeguarding the
interests of all parties involved and promoting the smooth operation of the company by
addressing potential conflicts and ensuring that key decisions align with the collective vision and

goals of the shareholders.

A shareholder agreement is an extensive legal instrument that regulates the dynamics among
shareholders within a company and facilitates the seamless functioning of the enterprise. It

typically encompasses a range of essential elements:

1. Rights and Responsibilities of Shareholders:

e \Voting Rights: The agreement outlines how voting rights are allocated among
shareholders and the procedures for voting on important company matters.
Ownership Percentage: It specifies each shareholder's ownership percentage and how
additional shares are issued or transferred.
Management Roles: Shareholder roles and responsibilities, including the appointment of
directors or officers, are defined.
Information Rights: Provisions may grant shareholders access to certain company
information and financial records.

2. Dispute Resolution Mechanisms:
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Mediation and Arbitration: The agreement may include provisions for resolving disputes
through mediation or arbitration, reducing the need for costly litigation.
Buy-Sell Agreements: These agreements outline a process for the purchase or sale of
shares in the event of disputes, death, or other triggering events.
Deadlock Resolution: Mechanisms for breaking deadlocks in decision-making can be
included, such as requiring a supermajority vote or appointing a neutral third party.
3. Exit Strategies:

e Buyout Terms: The agreement can specify how shares are valued and the terms under
which shareholders can exit the company, either voluntarily or involuntarily.
Tag-Along and Drag-Along Rights: These rights allow minority shareholders to join a
majority shareholder's sale (tag-along) or force minority shareholders to participate in a
sale (drag-along).
Preemptive Rights: Shareholders may have the option to purchase additional shares
before they are offered to external parties, maintaining their ownership percentage.
IPO Considerations: Provisions related to an Initial Public Offering (IPO) or the
company's sale to a third party may be included.

. Confidentiality and Non-Compete Clauses:

e The agreement may contain clauses that prevent shareholders from competing with the

company or disclosing confidential information.
. Governance and Decision-Making:
e |t defines how major business decisions are made, including the approval of budgets,
strategic plans, and changes to the company's structure.
. Dividend Policies:
e The agreement can outline how and when dividends are distributed to shareholders.
. Termination and Dissolution:
e Provisions for dissolving the company and distributing assets in the event of liquidation
or termination can be outlined.
. Duration and Amendments:
e The agreement specifies its duration and how amendments or modifications can be made,

typically requiring the consent of a certain percentage of shareholders.
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9. Transfer Restrictions:
e Restrictions on the transfer of shares to third parties are often included to maintain
control and stability within the company.
10. Miscellaneous Clauses:
e Other miscellaneous provisions, such as governing law, dispute jurisdiction, and force

majeure clauses, may also be included.

These integral elements collectively serve the primary objective of the shareholder agreement,
which is to establish a transparent and legally enforceable structure enabling shareholders to
oversee their engagements, address disputes, and safeguard their interests over the company's

lifespan.

"Common Real-World Scenarios for the Application of Shareholder Agreements™:

Shareholder agreements are commonly employed in various real-world scenarios to address
critical aspects of corporate governance and ownership. For instance, in a closely-held family
business, a shareholder agreement can delineate succession plans, define roles and
responsibilities among family members, and establish mechanisms for resolving disputes,
preserving family harmony while sustaining the business. In startup ventures, such agreements
often allocate equity among co-founders, outline decision-making processes, and contain vesting
schedules to incentivize long-term commitment. In larger corporations, shareholder agreements
may address issues like the appointment of directors, voting rights, and preemptive rights during
rounds of financing, ensuring that the interests of different stakeholders are protected and aligned

as the company evolves.

Share Purchase Agreements

A Share Purchase Agreement (SPA) is a formal legal document that delineates the precise terms
and conditions that regulate the acquisition of already-existing shares within a company. This
agreement is typically employed in scenarios involving mergers, acquisitions, or when an entity
seeks to obtain a portion of ownership in an established business. Within the SPA, critical details

are stipulated, including the number of shares to be bought, the agreed-upon purchase price,
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payment arrangements, representations, and assurances provided by the seller, as well as the
requisite conditions for the transaction's execution. In essence, the SPA serves as a
comprehensive framework designed to safeguard the interests of both the purchaser and the
seller, facilitating a seamless and legally sound transfer of ownership within the company.

The process of buying existing shares in a company through a share purchase agreement involves

several steps and considerations. Here's a detailed overview:

1. ldentifying the Opportunity:

e The process typically begins with a buyer identifying a target company whose shares they

wish to purchase. This could be a strategic investment or an acquisition opportunity.
2. Initial Due Diligence:

e The buyer conducts due diligence on the target company. This involves a comprehensive
review of the company's financial statements, operations, legal status, contracts,
liabilities, assets, and potential risks. The goal is to assess the company's value and
identify any issues that may affect the purchase.

3. Negotiating Terms:

e The buyer and seller negotiate the terms of the share purchase agreement. This includes

the purchase price, payment structure, representations and warranties, covenants, and any
conditions precedent.
4. Letter of Intent (LOI) or Memorandum of Understanding (MOU):

e Before drafting the formal share purchase agreement, the parties may sign a Letter of
Intent (LOI) or Memorandum of Understanding (MOU) to outline the key terms of the
deal. While these documents are typically non-binding, they serve as a roadmap for the
final agreement.

5. Drafting the Share Purchase Agreement:

e Legal counsel for both the buyer and seller to draft the share purchase agreement. This

document outlines the specifics of the transaction, including:
% the identification of the buyer and seller.
< Description of the shares being sold, including their class and number.

< Purchase price and payment terms.
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Representations and warranties made by the seller about the company.
Conditions precedent (e.g., regulatory approvals, financing).
Closing date and location.
Indemnification provisions in case of breaches of warranties or other issues.
Post-closing obligations and restrictions.

6. Due Diligence Confirmation:

e The buyer conducts a final due diligence review to ensure that all information provided
by the seller is accurate and to verify that the company's financial and operational status
has not changed significantly since the initial due diligence.

7. Signing and Closing:

e Once both parties are satisfied with the terms and conditions, they sign the share purchase
agreement. The closing date is set, and the transfer of shares and payment occur
simultaneously on that date. This often involves the use of an escrow agent or a trusted
third party to facilitate the exchange of shares and funds.

8. Post-Closing Obligations:

e After the closing, there may be post-closing obligations, such as the delivery of additional

documents, the transition of management, or the fulfillment of any remaining conditions

precedent.

9. Securing Regulatory Approvals (If Required):

e Depending on the jurisdiction and the type of business, regulatory approvals may be
necessary. The share purchase agreement should address the conditions and
responsibilities related to obtaining these approvals.

10..Record Keeping:
e Both parties should maintain proper records of the transaction, including the executed

share purchase agreement, financial documents, and any related correspondence.

"The Significance of Due Diligence in Share Purchases and Associated Legal
Considerations': Due diligence in share purchases is of paramount importance as it serves as a
critical safeguard for both buyers and sellers in the transaction. It entails a thorough examination

of the target company's financial, legal, operational, and compliance aspects to ensure that the
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investment is sound and that potential risks are identified and mitigated. From a legal
perspective, due diligence involves scrutinizing the company's corporate records, contracts,
regulatory compliance, intellectual property rights, outstanding litigation, and any potential
liabilities. Legal considerations also extend to ensuring that the sale adheres to applicable laws
and regulations, including shareholder approval when required, and that the transfer of shares is
executed in compliance with the company's bylaws and any relevant agreements. Failing to
conduct due diligence can lead to unforeseen legal issues, financial setbacks, and even the
collapse of the deal, making it an indispensable step in the share purchase process.

Share Subscription Agreements

A share subscription agreement functions as a legally binding contract establishing the terms and
conditions governing an investor's commitment to acquire newly issued shares from a company.
These agreements are instrumental in capital-raising endeavors for businesses as they enable the
infusion of new capital into the company's operations or expansion plans. Investors formally
pledge to subscribe to a specific number of shares at an agreed price, typically at a premium
relative to the company's current valuation. Share subscription agreements provide a means for
companies to secure financing without the necessity of selling existing shares. They serve as a
mechanism for injecting capital to support growth, development, or other corporate objectives
while preserving the ownership control of existing shareholders.

Issuing new shares to investors through share subscription agreements is a common method for

businesses to raise capital. Here's an explanation of how this process typically works:

1. Preparation and Documentation:
e The process begins with the company's management and legal advisors preparing the
necessary documentation. This includes drafting a share subscription agreement.
2. Offer to Investors:
e The company identifies potential investors who are interested in purchasing newly issued
shares. These investors could be individuals, institutions, or other entities.

3. Terms and Conditions:
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e The share subscription agreement outlines the terms and conditions of the investment.
This includes details such as the number of shares to be subscribed to, the price per share,
the payment schedule, and any rights or restrictions associated with the shares.

. Due Diligence:

e Both the company and the investors typically engage in due diligence. The company
provides financial information, business plans, and any other relevant documents to the
investors to help them assess the investment opportunity.

. Negotiation and Agreement:

e The parties negotiate the terms of the share subscription agreement. This can involve
discussions about the valuation of the company, the investor's voting rights, dividend
preferences, and any other special provisions.

. Subscription Amount:

e Once the terms are agreed upon, the investors commit to subscribing to a specific number
of shares and agree to provide the necessary funds. This commitment is often
accompanied by an initial deposit or payment.

. Board Approval:

e In some cases, depending on the company's bylaws and jurisdictional regulations, the

board of directors may need to approve the issuance of new shares.

. Issuance of Shares:

e After receiving the funds from the investors, the company issues the agreed-upon number

of new shares to the subscribing investors. This process typically involves updating the
company's share registry to reflect the new ownership structure.
. Legal Formalities:

e The company and the investors complete any necessary legal formalities to ensure that

the new shares are legally recognized and the investors become official shareholders.
10. Post-Closing Activities:

e After the shares are issued, the company may need to fulfill certain post-closing
obligations, such as filing regulatory documents, updating shareholder records, and
ensuring compliance with securities laws and regulations.

11. Ongoing Rights and Obligations:
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e Share subscription agreements may also specify ongoing rights and obligations for both
the company and the investors. This could include the right to participate in future
funding rounds or board representation for certain investors.

12. Use of Funds:

e The funds raised from the sale of new shares are typically used by the company for
various purposes, such as funding operations, expanding the business, or investing in new
projects.

It's crucial to understand that the details of share subscription agreements can significantly differ,
influenced by factors such as the company's unique situation, investor preferences, and the legal
and regulatory framework in the relevant jurisdiction.

Advantages of Share Subscription Agreements: Share subscription agreements offer several
advantages for both businesses and investors. For businesses, these agreements provide a flexible
and efficient way to raise capital. By issuing new shares to investors, companies can secure the
funds needed for expansion, research and development, or other growth initiatives. Furthermore,
share subscription agreements allow businesses to bring in strategic investors who may offer
valuable expertise or industry connections in addition to capital. From the investor's perspective,

share subscription agreements can be advantageous because they often allow them to acquire

shares at a fixed price, which may prove to be a lucrative investment if the company's value

increases over time. Additionally, investors have the opportunity to become shareholders in the
company, which means they can potentially influence its strategic direction and decision-making

processes.

Drawbacks of Share Subscription Agreements: However, share subscription agreements also
come with their drawbacks. For businesses, dilution of ownership is a significant concern. When
new shares are issued to investors, existing shareholders' ownership percentages in the company
decrease, potentially leading to a loss of control. Moreover, the process of negotiating and
drafting share subscription agreements can be complex and time-consuming, involving legal and
administrative costs. From the investor's standpoint, share subscription agreements carry risks
related to the future performance of the company. If the business does not achieve its growth

objectives or faces financial challenges, the value of the newly acquired shares may decrease or

For general queries or to submit your research for publication, kindly email us at editorial @ijalr.in

https://www.ijalr.in/

© 2023 International Journal of Advanced Legal Research



mailto:editorial@ijalr.in
https://www.ijalr.in/

VOLUME 4 | ISSUE 2 NOVEMBER 2023 ISSN: 2582-7340

become illiquid. Additionally, investors may have limited influence over the company's
operations and decisions, depending on the terms negotiated in the agreement. Therefore, careful
due diligence and a thorough understanding of the terms and risks involved are essential for both

parties entering into share subscription agreements.

Key Differences:-

Aspect

Shareholder

Agreement

Share Purchase

Agreement

Share Subscription

Agreement

Purpose

Governs relationships
among shareholders of

a company.

Transfers existing shares

from one party to another.

Issues new shares to
investors in exchange

for capital.

Parties

Involved

Existing shareholders
and sometimes the

company itself.

Buyer(acquirer) and
Seller(existing

shareholder)

Company and investors

When
Typically used

At the formation of a
company or when new
shareholders join the

company.

When buying existing
shares or changing

ownership.

When raising Capital
or expanding the

business.

Rights and
Responsibiliti

es of Parties

Defines shareholders’
rights, obligations, and

restrictions.

Outlines buyer’s rights
and obligations, and

warranties.

Outlines investors’
rights, obligations, and

commitments.

Transfer of

ownership

Typically no direct
transfer of shares;
focuses on governance

and control.

Transfers existing shares

from one party to another.

Issues new shares to
investors without
transferring existing

ownership.

Price and

May not specify a

Specifies the purchase

Specifies the price per
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Consideration | purchase price for price and consideration share and consideration

shares. details. terms.

Due Diligence | Less emphasis on due | Requires thorough due May require due
diligence for existing diligence on the company | diligence to evaluate
shareholders. being acquired. the company’s health

and prospects.

Regulatory May address regulatory | May involve regulatory Often includes
Compliance compliance within the | requirements for compliance
company. ownership. requirements for new

issuances.

Exit Strategies | Addresses exit May include provisions May include provisions
strategies for for the buyer’s exit for the investors’ exit
shareholders, such as strategy. strategy.

selling

Dispute Contains mechanisms | May have dispute May include dispute
Resolution for resolving disputes | resolution clauses but are | resolution mechanisms

among shareholders. less detailed. for investor disputes.

When to Use Each Agreement

The choice between shareholder agreements, share purchase agreements, and share subscription
agreements depends on specific business scenarios and objectives. Shareholder agreements are
most commonly used when a company is being formed or when existing shareholders want to
formalize their rights and responsibilities. It's essential in scenarios where multiple individuals or
entities are coming together to start a business, as it lays out the governance structure, decision-

making processes, and dispute-resolution mechanisms from the outset.

For general queries or to submit your research for publication, kindly email us at editorial @ijalr.in

https://www.ijalr.in/

© 2023 International Journal of Advanced Legal Research



mailto:editorial@ijalr.in
https://www.ijalr.in/

VOLUME 4 | ISSUE 2 NOVEMBER 2023 ISSN: 2582-7340

Share purchase agreements, on the other hand, are suitable when a buyer seeks to acquire
existing shares in a company, often as part of a merger or acquisition. This type of agreement is
used when one party wants to sell their ownership stake, and the buyer needs to outline the terms
and conditions of the purchase.

Share subscription agreements come into play when a company is looking to raise capital by
issuing new shares. This is particularly relevant for startups or businesses in growth phases that
require additional funding. It allows the company to sell ownership stakes to investors in
exchange for capital infusion. This type of agreement is focused on the terms of the investment,
such as the price per share, the number of shares to be issued, and any additional rights or
obligations granted to the investors. Therefore, the appropriate agreement choice depends on
whether you're forming a company, acquiring existing shares, or seeking to raise capital, aligning
with the specific objectives and circumstances of the business at hand.

Several factors influence the choice between shareholder agreements, share purchase
agreements, and share subscription agreements. Firstly, the stage of the company plays a
significant role; shareholder agreements are typically used at the company's inception to
establish governance structures, while share subscription agreements are ideal for startups and
growing companies seeking capital infusion. Share purchase agreements are more common in

mature companies, especially during mergers, acquisitions, or changes in ownership. Secondly,

the nature of the transaction is crucial; if the goal is to define the relationship and obligations of

existing shareholders, a shareholder agreement is the choice. Conversely, if the aim is to acquire
or sell existing shares, a share purchase agreement is apt. When a company aims to raise funds
by issuing new shares, a share subscription agreement is the preferred option. Ultimately, the
decision hinges on aligning the chosen agreement with the company's stage and the specific
objectives of the transaction.

Conclusion
In summary, businesses and investors must grasp the differences between shareholder
agreements, share purchase agreements, and share subscription agreements. Shareholder

agreements focus on governance and relationships within the current shareholder group, while
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share purchase agreements enable the transfer of existing shares, and share subscription

agreements are employed to generate fresh capital by issuing new shares. The decision regarding
which agreement to use hinges on factors such as the company's development stage and the
specific nature of the transaction.

| strongly encourage readers to make well-informed decisions that align with their unique
business or investment requirements. The choice between shareholder agreements, share
purchase agreements, or share subscription agreements should always be driven by a careful
assessment of your specific goals, the company's stage, and the nature of the transaction. Seek
legal counsel and financial advice to ensure that the chosen agreement effectively safeguards
your interests and meets your objectives. In the world of business and finance, informed
decision-making is the key to success, and it starts with understanding the nuances of these

essential legal instruments.
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